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FOREWORD 


جسم الله الرحمن الرحيم 
الحمد لله وكفى» سلام على عباده الذين اصطفى» Lel‏ بعد: 


All praise is due to Allah ta‘ala, volume five of Fatawa Dar al-'Ulüm 
Zakariyyà is presented to the reader. This volume took quite some 
time. The delay was partly due to my many occupations and because of 
certain transaction rulings which had been set aside, and were being 
changed periodically. 


Issues related to transactions are firstly complex, and secondly, the 
‘ulama’ of the Indo-Pak Subcontinent - especially of Pakistan - have 
many differences of opinion on the subject. There were times when I 
thought of deferring this volume completely, but when I thought 
deeply about it, I concluded that it should also be presented to the 
reader. 


If the honourable readers and muftis differ on some issues, they 
should read my fatawa on the basis that they present another angle to 
the issue at hand. From the Urdu fatawa, I quoted the fatwa of the 
mufti whose view was in line with my view, and I provided the 
reference for it. 


The reader should not become restive with some of the lengthy 
quotations because this is inevitable when it comes to certain major 
issues. 


It will be extremely ungrateful if I do not acknowledge the efforts of 
the students of our Dar al-Ifta’ who assisted in obtaining the 
references for this and the other volumes. I pray to Allah ta‘ala to 
accept them for the path of knowledge and practice, and to inspire 
them with the good fortune of serving Din for as long as they live. 
Amin. Allah willing, this effort of theirs is a milestone for them. 


Maulana Mufti Muhammad Ilyas Shaykh Sahib needs to be 
congratulated for his untiring efforts in checking the references and 
providing additional references occasionally. He also did us the favour 
of arranging and compiling this book. I pray to Allah ta‘ala to reward 
him for his efforts. Amin. 


I am indebted to the principal of Dar al-'Ulüm Zakariyya, Maulana 
Shabbir Ahmad Salüji Sahib, for providing all the ease to the Dar al- 
Ifta’. 
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Note: When it comes to matters pertaining to transactions, it is my 
view that - while remaining within the limits - the easiest option 
should be chosen. This, so that it is easy for everyone - the masses and 
the elite - in these trying times. It is especially important to bring the 
masses as close as possible to the Shari'ah. When a strict and 
authoritarian stand is adopted, people sometimes become averse to 
Din and the Shari'ah. Absolute knowledge is with Allah ta‘ala alone. 


(Hadrat Mufti) Rada’ al-Haqq (Sahib)-may Allah pardon him. 
Dar al-Ifta’, Dar al-'Ulüm Zakariyya, South Africa 
4 Sha'bàn al-Mu'azzam 1433 A.H. 
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INTRODUCTION 


io, GpIb clas Gel, us cla ال اا‎ Joly ab wt 
وبدوراً‎ nale وصدوراً للفضائل‎ doyle إلى الصدق‎ imt dabli على الحق‎ 
حمداً يدوم دوام جوده الفياض» ويبقى بقاء الجوابر لا‎ aUo في سماء الشريعة‎ 
الأعراض.‎ 

والصلاة والسلام على صاحب الملة الطابرة» المؤيد من عند abl‏ بالمعجزة 
الظابرةء محمد خاتم الرسل وناسخ الملل» والرضوان على آلہ أئمة البدئء 
وصحبہ مصابيح ll‏ والرحمة على من تبعيم des Leb‏ علماء الأمة في 
كل ins Ul ais, Oley‏ 


By the grace of Allah ta'ala, I have the joyous opportunity of 
presenting to you volume five of Fatawa Dar al- Ulam Zakariyya. This 
volume relates to an important department of Islam, viz. dealings and 


transactions. 


Every Muslim ought to know that Islam is not confined to acts of 
worship. Man cannot assume that by carrying out the different acts of 
worship - e.g. salah, fasting, zakah, hajj, etc. - he has fulfilled the duty 
of practising on Islam. Allah ta‘ala orders us and requires from us to 
practise on Din in its entirety. There are several departments of Din, 
for example: 


1. Beliefs. 

2. Acts of worship. 

3. Socialrelationships, marriage, etc. 
4. Transactions. 

5. Morals and ethics. 


6. Punishments. 


If one wants to wear the necklace of a believer and a Muslim, it will be 

essential to embrace all these departments into one's life. Just as salah 

is fulfilled in the masajid, transactions related to buying and selling, 

lending and loaning, etc. are carried out in the business arenas, courts, 

offices and so on. When they are done in accordance with the 
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injunctions of the Sharr'ah, a person acquires the good fortune of both 
worlds. 


Someone asked Imam Muhammad rahimahullah: “You codified 
jurisprudence and wrote books on this subject. Did you not write 
anything on the subject of asceticism and Sufism?” He replied: “I wrote 
Kitab al-Buyü' on this subject." 


Imam Muhammad rahimahullah replied in this manner to show that 
the religiosity of a person is ascertained at the time of transactions 
and dealings, and how he differentiates between the lawful and 
unlawful. When there is money and wealth in front of him, his 
abstinence and piety are distinguished from his greed and 
insatiability. 

Abstinence is not restricted to wearing tattered and old clothes, eating 
dry bread and holding a rosary in one’s hand. The greatest foundation 
of piety is abstaining from what is unlawful and earning lawful 
sustenance. 


Saintliness cannot be acquired from the garments of 
abstinence. If a person possesses nobility of the self, 
he will be abstinent. 


Hadrat Abü Hurayrah radiyallahu ‘anhu narrates the following 
statement of Rasilullah sallallahu ‘alayhi wa sallam: 


اتق المحارم تكن أعبد الناس» وارض بما قسم الله لك 
تكن أغى الناس. (رواه الترمذى: conf‏ ابواب الزيد) 


Abstain from unlawful things and you will be listed 
among the most ardent worshippers in Allah’s sight. 
Be happy and content with the sustenance which 
Allah ta‘ala decreed for you, and you will be the 
wealthiest of heart. 


We conclude that seeking lawful sustenance and abstaining from the 
unlawful are indirect forms of worship. 


Hadrat ‘Abdullah ibn Mas'üd radiyallahu ‘anhu said: 
أن رسول الله صل الله علیہ وسلم قال: طلب كسب الحلال‎ 
فريضة بعد الفريضة. (كنزالعمال)‎ 
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Rasülullàh sallallahu 'alayhi wa sallam said that 
seeking lawful sustenance is the second obligation 
after other obligations. 


Although this Hadith is weak, the Muslim community accepted it. 
Based on its acceptance, it is worthy of evidence and can be furnished 
as proof. 


We learn from this Hadith that seeking lawful sustenance - whether in 
the form of trade or farming, manufacturing or agriculture, 
employment or manual labour - encompasses all this. They are 
included in Din and are a part of it. Not only are they permissible, they 
are obligations. If a person remains idle in his house due to laziness, 
without bothering about his own wellbeing nor of his family, then he 
will be sinning and be eligible for severe punishment. 


Rasülullàh sallallahu 'alayhi wa sallam personally carried out these 
works. He tended to goats and sheep on the mountains of Makkah in 
exchange for a few qirat. He undertook two business trips to Syria. He 
engaged in agriculture on the outskirts of Madinah. In fact, every 
Prophet used to earn his own living. Therefore, for a believer to seek 
lawful sustenance entails fulfilling worldly and Dini obligations. 
Rasülullah sallallahu 'alayhi wa sallam said: 


العاجر الصدوق الأمين مع النبيين والصديقين والشهداء. 
(رواه الترمذى) 


An honest and trustworthy businessman will be 
raised with the Prophets, the truthful and the 
martyrs. 


On the other hand, those who cast aside the reins of the Shari'ah and 
do business as their desires dictate to them, have no fear of Allah 
ta‘ala, and do not adhere to the principles of honesty and 
trustworthiness, then the following warning of Rasülullah sallallahu 
‘alayhi wa sallam applies to them: 


إن العجار يبعثون يوم القيمة فجاراً إلا من BI‏ وبر وصدق. 
(رواه الترمذى) 


On the day of Resurrection, the traders will rise as 
sinners except the one who was fearful [of Allah], 
did good and was honest [he will be saved from 
disgrace and humiliation]. 
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The businessman whose sole aim is to amass profits, who does not 
differentiate between the lawful and unlawful, does not adhere to any 
order of the Shari'ah as regards business, is fully immersed in buying 
and selling - then Rasülullah sallallahu ‘alayhi wa sallam refers to him 
as a fajir (a profligate, a liar, a shameless person). 


Rasülulláh sallallahu 'alayhi wa sallam also said: That trader is 
extremely unjust who takes false oaths merely to sell his goods. He 
blasphemes the pure and blessed name of Allah ta‘ala for paltry 
worldly gains. Such a trader destroys his worldly and Dini life. 


No matter what, not doing transactions in line with the principles and 
rules of the Shari'ah is synonymous to inviting the wrath and 
punishment of Allah ta'ala. 


While Allah ta'alà made man bounden to the Sharrah, He accepts 
man's weakness. This is why He provides ease and relief in everything; 
and removes difficulty, hardship and inconvenience. There are many 
texts which bear testimony to this. 


Ai Gals ue E je à Miu 
Oy SUS تفلك‎ Zale ا‎ cou 


Allah does not want to impose any hardship on you 
but wants to purify you, and to complete His favour 
upon you so that you may be grateful.1 


joel ey TURPE 49 يريد‎ 


Allah desires for you ease and does not desire for 
you hardship 


z - a. ri > cue £ 
Aes SUSY s عَنْكُمْ‎ GE يُرِيْدُ الله أنْ‎ 


2 


Allah wills to lighten the burden from you. And man 
is created weak.3 


TA مِنْ‎ oll في‎ eee pe Us 


! Sürah al-Ma'idah, 5: 6. 
? Sürah al-Baqarah, 2: 185. 
3 Sarah an-Nisa', 4: 28. 
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He has laid no hardship on you in religion.1 


Rasülullah sallallahu 'alayhi wa sallam said: 


يسروا ولا تعسروا بشروا ولا تنفروا. (رواه البخارى) 


Make things easy, do not make them difficult. Give 
glad tidings, do not cause people to distance 
themselves from you. 


le QU;‏ الصلاة والسلام: إنما بعثتم ميسرين ولم تبعثوا 
معسرين. (رواه ابو داود» والترمذى» وقال: بذا حديث 
حسن صحيح» وأحمد) 


You have been sent to make things easy. You haven’t 
been sent to make them difficult. 


JU;‏ رسول الله صلى الله عليم وسلم: إنما بعثت بالحنيفية 
Ska a‏ رواو الطيران سعه فقن (x‏ 


I have been sent with the pure, forbearing and easy 
religion. 


The great Hadith expert, Sufyan Thauri rahimahullah said: 
العلم عندنا الرخصة من ثقة» أما التشديد فیحسنہ كل‎ Lil 
والمستفتق» ورواه ابن عبد البر فى جامع‎ gall Gal) ael 
بيان العم وفضلہء والمجموع شرح المبذب)‎ 


I consider true knowledge to be leniency from a 
reliable scholar. As for strictness, anyone and 
everyone can adopt it. 


Abul Fadl ibn Tahir relates from ‘Umar ibn Is-haq, a Tabi'l, who said: 


` Sürah al-Hajj, 22: 78. 
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كان من أدركت من أصحاب محمد صل الله علیہ وسلم 
(sol. o^ JS‏ لم so lag E‏ سيرة» ولا أقل تشديداً 
ace‏ (رواه البيبقي في شعب (GLY‏ 


I met more than two hundred Companions of 
Muhammad sallallahu ‘alayhi wa sallam. I did not 
come across anyone more easy-going than them, nor 
less stringent than them. 


وبكذا كان علماء السلف: إذا شددوا فعلى أنفسهم؛ LÍ‏ عل 
الناس "t‏ ون ويخفة ن. 


This is how the ‘ulama’ of the past were: They were 
strict against their own selves, but provided ease 
and leniency to the people. 


‘Umar ibn ‘Uthman Makki says with reference to Imam Muzani 
rahimahullah: 


کان aal‏ الاس madd de eus‏ فى الورع» nna‏ 
ذلى عل الناس. (سير اعلام «Ml‏ وطبقات الشافعية 
الكبرى (K‏ 


He was extremely harsh on himself in abstinence, 
but the most lenient in that regard with people. 


وكذا وصفوا محمد بن سيرين: قال تلميذه عون: كان محمد 
أرجى الناس لهذه الأمةء وأشديم إزراء على نفسم. (رواه 
البيبقى في شعب (Ol‏ 


‘Aun who was a student of Muhammad ibn Sirin said 
with reference to his teacher: Muhammad gave the 
most hope to people, but he was the harshest to his 
own self. 


Imam Abul Hasan Karkhi rahimahullah says with reference to 
adopting a lenient attitude in dealings and transactions: 
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pull sland de Dyk ull امور‎ ols fol 

حقى يظبر غيره. 
The fundamental is that matters of the Muslims‏ 
should be based on appropriateness and the‏ 


common good unless something else becomes 
apparent. 


الأصل: أن المتعاقدين إذا صرحا بجبة الصحة صح العقد 
اض ols o addu‏ وإذا Score egal‏ له 


When both parties to a contract explicitly incline 
towards correctness, the agreement will be valid. If 
both clearly incline to corruptness, it will be invalid. 
If both speak in vague terms, it will be considered to 
be valid. 


الاحتياط في حقوق hls abl‏ لا في حقوق العباد. (رسالة 
أصول الكرخى) 


Preventative measures have to be given preference 
in the rights of Allah ta‘ala, but this does not apply in 
the rights of humans. 


Based on the above texts, the jurists have divided the rulings of the 


Sharrah into two categories. 


(1) Rulings which never change - neither because of time and 


place, ijtihad, nor societal norms and habits. These include 
obligatory duties, textual prohibitions, penal punishments 


stipulated by the Sharrah for committing certain crimes. 


(2) Rulings which change due to time and place, the demands of 


prudence and conditions. 


The first category is mostly related to acts of worship because the 
angle of caution is applied more to acts of worship. There is a well- 


known principle laid down by the jurists: 


الصلاة ]15 دارت بين الصحة والفساد تعاد احتياطا. 
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If there is a doubt between the validity and 
invalidity of a salah, it will be repeated as a 
precaution. 


The second category is by and large related to dealings and 
transactions. The jurists are more embracing, lenient and easy-going 
in these rulings. 


In his Sharh 'Uqüd Rasm al-Mufti, ‘Allamah Shami rahimahullah writes 
under the ruling of qafiz at-tahhan that specification of Shariah 
proofs is permissible if it is because of societal norms. In other words, 
qiyas can be left aside. This is why the scholars permit commission 
agents. 


Imàm Abü Yüsuf rahimahullah says that when a text is based on a 
societal norm, and the latter changes, the fatwa will be issued 
according to the [new] societal norm. For example, wheat used to be 
measured by volume on the basis of text, but in our times it is 
weighed. This is why the fatwa is issued on the latter." 


A sale with a precondition is impermissible, but a widely-accepted 
precondition is permissible. Ignorance and hazard invalidate a 
transaction, but a minor ignorance and a minor hazard which do not 
lead to a dispute are permitted according to the jurists.’ 


The purchase and sale of rights was impermissible by early jurists, but 
the latter day jurists permit it.? 


According to latter day jurists, qiyas may be left out because of a 
general societal norm. The zàhir ar-riwayah may also be left out 
because of general or specific societal norms.’ 


An expedient (hilah) which gives one freedom from the unlawful is not 
only permissible but commendable: 


كل ما يتخلص بہ عن الحرام ويتوسل بم إلى JAH‏ من 
الحيل فبو حسن. (الفتاوى البندية: (vav[&‏ 


1 Radd al-Muhtar, Fath al-Qadir, Hashiyah Sharh al-Qawa'id al-Fiqhiyyah of Shaykh 
Mustafa Zarqa' 


* ‘Alî Ahmad Nadwi, Jamharah al-Qawa‘id al-Fiqhiyyah. 

? Shurüh al-Majallah. 

* AI-'Urf Wa al-‘Adah Fi Ra'y al-Fugaha’, Sharh 'Uqüd Rasm al-Mufti. 
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Rasūlullāh sallallahu ‘alayhi wa sallam himself opted for the easier way 
in transactions. This is gauged from the stratagem which he showed 
with regard to the sale of dates. This is known to those who teach and 
study Hadith. 


Imam Abū Hanifah rahimahullah - due to his piety and abstinence - 
was extremely cautious in matters related to acts of worship. But when 
it came to dealings and transactions, he used to be extremely lenient 
on the masses. This can be gauged from a study of the chapters on 
buyü' and ijārāt in the books of jurisprudence. 


A few examples are presented below: 


If the tenant of a house or business commits an unlawful action, the 
rental income is not unlawful. Where the action of a person is an 
obstacle, extreme caution was resorted to in labelling it unlawful. 


If a person’s wealth is mixed with lawful and unlawful income, and the 
former is more, then it is permissible to accept a wage from him, 
accept his gift, and also accept his invitation to a meal. 


If there is anything from which lawful benefit can be derived, then its 
sale and purchase are not unlawful. 


The same stance has been adopted by our seniors. That is, they were 
extremely cautious in matters related to worship, while they were 
embracing and lenient in matters related to transactions for the 
benefit of the masses. This point is well-known to those who studied 
the books, Hadith commentaries and legal verdicts of our seniors. 


A few examples are presented below: 


An article titled Mu'amalat Se Muta‘alliq Fatwei Mei Tawassu' with 
reference to Hadrat Thanwi rahimahullah was published in the 
monthly al-Furgan. The following is quoted from this article: 


Hadrat Hakimul Ummat Thànwi rahimahullah spoke 
about the importance of lawful sustenance in a lecture 
titled Adab al-Musab. In it, Hadrat rahimahullah said: 
"In which there is certainly a lot of leniency and ease 
for the Muslim community." He said: 


In this regard, it is my opinion that if in mu'amalat 
(dealings and transactions), there is constraint in 
one's own madh-hab, while there is leeway in the 
opinions of other Imams, then the masses should not 
be put into constraint. Instead, the fatwa should be 
issued on the opinion of the other Imams...1 have 
obtained an explicit support for this view from Hadrat 
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Maulana Gangohi rahimahullah. (Adab al-Musab, from 
the series at-Tabligh, p. 139). 


Nowadays we observe preference to strictness in the 
temperament of many of the muftis of our time. The 
teachings, guidance and Dini temperament of 
Rasülullàh sallallāhu ‘alayhi wa sallam are 
undoubtedly what is gauged from the above statement 
of Hadrat Hakimul Ummat rahimahullah.' 


Hadrat Shah Sahib rahimahullah said that ignorance which does not 
lead to dispute could be tolerated on the basis of religious integrity. He 
expressed his inclination to the permissibility of hibah al-musha'. 


As for the types of gharar and its difference on the basis of judicial 
decree and religious integrity is clearly stated in Fayd al-Bari. 


The great Hadith expert, Hadrat 'Allamah Yüsuf Banniri rahimahullah 
stated that a sale before taking possession of an item is permissible. He 
based his verdict on another madh-hab. (Bayyinat) 


Hadrat Hakimul Ummat rahimahullah issued a fatwa on bay‘ as-salam 
on the madh-hab of Imam Shafi'i rahimahullah.? 


While issuing a fatwa on bay‘ as-salam on the madh-hab of Imam Shafi' 
rahimahullah, the ex-grand mufti of Pakistan, Hadrat Mufti Wali Hasan 
Sahib rahimahullah writes: 


In the light of current challenges, the jurists say that if in these 
matters, the fatwa is issued on the view of Imam Shafi rahimahullah, 
then there is room for it so that the wealth of people could be saved 
against unlawfulness. 


Note: There are two systems in this world - one is ‘ibadat (acts of 
worship) and the other is mu'amalat (dealings and transactions). 
Explicit texts are required for 'ibadàát. As for mu‘amalat, every Imam can 
provide ease.” 


1 Hadrat Maulana Muhammad Zakariyya Nadwi in al-Furqán (Lucknow), p. 33, 
October 1981. 


? 11060 al-Fatawa, vol. 3, p. 21, 106. 
? Dars al-Hidayah, p. 329, Shurüt as-Salam, Maktabah Iqra’. 
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Hadrat Hakimul Ummat rahimahullah issued a verdict of 
permissibility for shirkat al-'urüd (partnership with merchandise) in 
line with the madh-hab of Imam Malik rahimahullah.’ 


In another place, Hadrat Hakimul Ummat rahimahullah issued a 
verdict which is contrary to Hanafi principles: 


Answer: 
rma Le colle MI OLS dyad فار ايز‎ Ge coleuo Yl (ae إلى‎ eos 


ولو دفع دابتہ أو نخلہ إلى من یقوم لہ ولہ جزء من نمائہ صح وہو رواية عن 
أحمد. 

This is impermissible according to Hanafi principles, as quoted in the 
question from [Fatawa] ‘Alamgiriyyah. However, based on the views of 
some Hambali scholars, there is room for its permissibility. Abstention 


will be the more cautious response, but where there is severe 
tribulation, leeway could be given.’ 


In ‘Itr Hidayah, Hadrat ‘Allamah Fath Muhammad Sahib Lucknowi 
rahimahullah issued the verdict that a rental lease of more than one 
hundred years will not be invalidated by the death of one of the 
signatories to the lease.’ 


There are thousands of rulings of our jurists and seniors where they 
issued verdicts on the basis of another madh-hab or against zahir ar- 
riwayah because of societal norms and habits. 


Our Dar al-Ifta’ belongs to the same golden chain. Our Hadrat Mufti 
Rada’ al-Haqq Sahib - may Allah ta‘ala protect him - is affiliated to the 
same seniors. He is the Shaykh al-Hadith of this Madrasah and its Chief 
Mufti concurrently. He had been a mufti at Jami‘ah al-'Ulüm al- 
Islamiyyah, Binnauri Town (Karachi) for quite some time. He is of a 
balanced temperament, is fully aware of the people of his time, 
chooses the lenient and easy way for the general public, holds views 
which are most in line with Hadith, does his best to save people from 
haram and to bring them close to the Sharr'ah. He does not hold on 


1 Imdàd al-Fatawa, p. 495; Imdad al-Ahkam. 
? Imdad al-Fatawa, vol. 3, p. 343, Kitab al-Ijarah. 


3 Halal Wa Haram Ke Ahkam (known as ‘Itr Hidayah), p. 423; Takmilah ‘Umdah ar- 
Ri'ayah Hashiyah Sharh Wiqayah, vol. 3, p. 311, Bab Faskh al-Ijarah, footnote 
number four. 
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dogmatically to books. He abstains from disregarding societal norms 
and common sense. The reader will clearly observe these qualities in 
this volume which is devoted to dealings and transactions. 


In many places, we quoted the views of both sides so that the path may 
remain open to those who want to practise on the side of caution, and 
the circle of permissibility may remain wide for those who want to 
save themselves from haram. 


At the same time, we request the scholars and elite to hold on firmly to 
the reins of caution and non-indulgence as far as possible. They must 
leave permissibility and concessions for the general public. 


In short, do not misconstrue the views in this book to be 
contradictory. Rather, you may benefit from it by looking at the 
greater objective. 


فالمسئول من كل واحد من إخواني والأعزة البررة أن ينظروا فيه بعين الرضاء 
الأطباء» ay‏ در من قال: 


oly‏ تجد عيبا تسد Us‏ - فجل من لا عيب فيه وعلا 


إذا رأيت أثيما كن ساترا وحليما - يا من يقبح أمري لم لا تمر كريما 


No matter what, man is bound to forget and no one can make claims to 
innocence. I therefore request the reader that when he comes across 
any mistakes, he must attribute them to this servant and do me the 
favour of informing me. I will be immensely grateful. 


In addition to the paucity of my resources, I am lacking in knowledge 
and practice. It was because of their noble thoughts that my seniors 
shouldered me with this mammoth task. Whatever little was achieved 
was done solely through Hadrat’s affection and kindness. I could never 
have done it on my own. 


It will be highly ungrateful of me if I do not make mention of my 
honourable teacher, the principal of the Madrasah - Hadrat Maulana 
Shabbir Ahmad Sahib salüji - and Hafiz Bashir Ahmad Sahib, the 
administrator of the Madrasah. Their constant affections and acts of 
kindness on me is like a cool breeze on a blistering day. May Allah 
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ta‘ala reward them with the best of rewards, and may He honour their 
services with acceptance. Amin. 


May Allah ta‘ala increase the knowledge and practice of the post- 
graduate students who assisted me in the editing of this book. May He 
accept them for the service of His Din for a long time and in far away 
places. Amin. 0 Allah! Inspire us to do what You love and what You are 
pleased with. 


Olai gy ad abt أن‎ bles 31, 
Muhammad Ilyas ibn Afdal Shaykh 


Assistant, Dar al-Ifta’, Dar al-'Ulüm Zakariyya, South Africa 
13 Dhü al-Hijjah 1432 A.H./9 November 2011 
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A BIRD'S EYE VIEW OF DAR AL-'ULUM 
ZAKARIYYA 


> Hadrat Shaykh al-Hadith Maulana Muhammad Zakariyya Sahib 


rahimahullah visited South Africa in 1981 and supplicated in 
favour of a Dar al-'Ulüm. His supplication was accepted and 
the foundation was laid for Dar al-'Ulüm Zakariyyà which is 
named after him. 


The Madrasah was formally opened in December 1983 under 
the leadership of Hadrat Qari ‘Abd al-Hamid Sahib, Maulana 
Shabbir Ahmad Sahib and their associates. Qari ‘Abd al-Hamid 
Sahib was the principal until 1985. 


After Qari ‘Abd al-Hamid Sahib departed for India, Maulana 
Shabbir Ahmad Salüji Sahib was appointed as the principal and 
Hafiz Bashir Sahib the administrator. They are continuing with 
their services to this day. It is through their attention and 
forceful efforts that Dar al-'Ulüm is on the path of progress. 
May Allah ta'alà reward them with the best of rewards. 


Departments at Dar al-'Ulüm Zakarlyya 


1. 
2. 
3. 


Tahfiz al-Qur’an. 
Dars Nizami. 


Ift? wa Istifta’. It has been active since 1987 under the 
supervision of Hadrat Mufti Rada’ al-Haqq Sahib. In the 
beginning, Hadrat Mufti Sahib used to write the fatawa 
personally. A formal Dar al-Ifta’ was then established in 1992. 


Qira’at Wa Tajwid. This was initiated in 1988. 


An-Nadi al-‘Arabi. The enthusiasm and eagerness of the 
students increased towards Arabic literature, so they began 
taking part in the written and spoken aspects of the language. 


Dar al-‘Ulim Zakariyya has a branch for hifz students. This 
was established by the administrators about ten kilometres 
from the Madrasah in the year 2000. It was the wish of the 
mother of Janab ‘Abd ar-Rahmàn Miya Sahib to have such a 
madrasah established. It houses about one hundred students, 
five teachers and five classrooms. 
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May Allah ta‘ala reward all the teachers, administrators and members 
of the Madrasah. May He shower this Madrasah and other academic 
institutions with progress, protect them against every tribulation, and 
shower them with His special mercy. Amin. 


The blessed visits of seniors, imams and other guests enabled this 
Madrasah to become a lush and verdant valley. Some of the guests who 
visited are: 


Hadrat Mufti Mahmiid Hasan Gangohi, Hadrat Maulana Qari Siddiq 
Ahmad Bandwi, Hadrat Mufti Ahmad ar-Rahmaàn, Hadrat Mufti Walt 
Hasan, Dr. ‘Abd ar-Razzaq, Hadrat Maulana Muhammad Yüsuf 
Ludhyanwi, Hadrat Haji Farüq, Hadrat Maulana ‘Umar Palanpüri, 
Hadrat Qadi Mujahid al-Islam, Bhai Padia Sahib, Hadrat Maulana 
‘Umarji, Hadrat Maulana ‘Abd al-Hafiz Makki, Hadrat Muftt Ahmad 
Khànpüri, Hadrat Maulana Muhammad Sarfaraz Khan Safdar, Hadrat 
Maulana ‘Abdullah Kapaudrawi, Hadrat Maulana Idris Mirathi, Shaykh 
‘Abd al-Fattah Abū Ghuddah, Shaykh ‘Abd ar-Rahman Sudays, Shaykh 
Shuraym, Shaykh Salih ibn Humayd, Shaykh ‘Abd ar-Rahman 
Hudhayfi, Shaykh Subayyil, Shaykh Salah Budayr, Shaykh Muhammad 
‘Ali Sabüni, Hadrat Mufti Taqi 'Uthmàni, Hadrat Mufti Muhammad 
Rafi ‘Uthmani, Hadrat Mufti ‘Aziz ar-Rahmàn, Hadrat Maulana Arshad 
Madani, Hadrat Maulana Marghüb ar-Rahman, Dr. ‘Abdullah ‘Umar 
Nasif, Hadrat Maulana Sayyid Rabi‘ Nadwi, Hadrat Maulana Salimullah 
Khan, Hadrat Maulana Salman Nadwi, Hadrat Hakim Akhtar, Hadrat 
Mufti Sa'id Ahmad Pālanpūrī, Hadrat Mufti Fārūq Mirathi, Hadrat 
Maulana Yünus Pina, Hadrat Maulana Ibrahim Dewla, Shaykh al- 
Hadith Maulana Yünus, Hadrat Maulana Badr az-Zamàn, Hadrat 
Maulana Salim, Hadrat Maulana Anzar Shah Kashmiri, Hadrat Bhai 
Talhah ibn Hadrat Shaykh al-Hadith, Hadrat Maulana Rahmatullah 
Kashmiri, Hadrat Maulana Abul Qasim Benarası, Shaykh Muhammad 
'Awamah, and his son, Shaykh Dr. Muhiyy ad-Din. May Allah ta‘ala 
shower His mercy on those who passed on, and may He protect those 
who are still living. 


Muhammad Ilyas ibn Afdal Shaykh 
Assistant, Dar al-Ifta’, Dar al-'Ulüm Zakariyya, South Africa 
16 Sha‘ban 1433 A.H./6 July 2012 
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TRADE AND COMMERCE 
PERMISSIBLE AND IMPERMISSIBLE TRANSACTIONS 


Demanding more than the agreed price 
Question 


A person had a telephonic discussion with regard to purchasing a 
vehicle. He undertook a long journey to take possession of the vehicle. 
When he reached, the seller asked for R10 000.00 more than the agreed 
price. What is the ruling? Is it permissible for the seller to do this? 
What is the ruling with regard to the transaction seeing that the 
consent of the buyer is absent? 


Answer 


Once the transaction was completed, the buyer became the owner of 
the vehicle. The seller can only collect the amount which was agreed 
upon. It is not permissible for him to demand more. Yes, if the buyer 
happily pays the extra amount, then it is fine. There has to be mutual 
consent from both parties. 


‘Allamah Ibn Nujaym Misri rahimahullah (926-970 A.H.) writes: 

إذا كان ole‏ من المشتري فقبل البائع بأنقص من الشمن أو كان من البائع 

فقبل المشتري بأزيد انعقد» فإن قبل البائع الزيادة فى المجلس جازت كما فى 

العاتارخانية. وأما شرائط اللزوم بعد الانعقاد والنفاذ فخلوه من الخيارات 

idi) كرون‎ GS Le وا ر‎ S SE وة شيا‎ ds V 
كتاب البيوع» کوئتہ)‎ cory croa الرائق:‎ 


البداية: 


وإذا حصل الإيجاب والقبول لزم البيع ولا خيار لواحد منبما إلا من عيب أو 
عدم روية. (البداية:9/©) 


If the transaction was not completed and both parties were still 
deciding, and then the seller asks for a higher price, the buyer has the 
choice to either purchase the item or not purchase it. This is because 
there has to be consent, and here the buyer is not in agreement. 
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Allah ta‘ala says: 
ان‎ Y بالْبَاطِلٍ‎ caus cese GS us sa et 


0 believers! Do not devour the wealth of each other 
among yourselves wrongfully unless it be a 
transaction by mutual consent.! 


(البيع) ہو مبادلة JUL JUI‏ بالتراضي ويلزم بإيجاب وقبول. (كنز الدقائق: 
۷ امدادیہ) 


It is against the teachings of Rasülullah sallallahu ‘alayhi wa sallam to 
deceive someone. It is necessary to abstain from deception. Rasülullah 
sallallahu 'alayhi wa sallam said: "The one who deceives is not of us.” 


عن Ul‏ بريرة رضي الله عنه أن رسول الله صلی الله علیہ وسلم مر عل صبرة 

من طعام فأدخل يده فيباء فنالت أصابعم OU.‏ فقال: يا صاحب الطعام 

مابذا؟ قال: bel‏ السماء يا رسول abl‏ قال: أفلا جعلتہ فوق الطعام حتى 

يراه الناس» ثم قال: "من غش فليس منا." قال المحشي: أى ليس من أخلاقنا 

ولا على سنتناء قال أبو عيسئ: والعمل على بذا عند أبل العلم وقالوا: الغش 

حرام. (ترمذى شريف مع الحاشية: ۰/١‏ باب ما cle‏ فى كرابية الغش فى 
البيوع) 

Allah ta‘ala knows best. 

When a seller attaches conditions to a transaction 

Question 

Is it permissible for a seller to attach the following conditions: 


1. No claims will be accepted once the fabric is cut. 


2. Returns will only be accommodated when an invoice number 
is provided. 


1 Sürah an-Nisa’, 4: 29. 
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3. The right to return a fabric will be valid for up to seven days. 
4. The goods belong to the seller until they are paid for in full. 
Answer 


1. The first condition is valid. It means that once the fabric is cut, the 
seller is not accountable for any defects. It is correct and permissible 
to lay down the condition of freedom from defects. 


الحداية: 


ومن باع عبداً وشرط البراءة من كل عيب فليس لہ أن يرده بعيب Oly‏ لم 
يسم العيوب بعددبا. (البداية» كتاب البيوع» باب خيار العيب» &A[Y‏ وكذا فى 


المبسوط للامام السرخسى: (a6‏ 

شرح المجلة: 

إذا باع مالم بشرط براءة ذمتہ من دعوى كل عيب فلا يڪون Cried‏ 
خيار عيب. Tr)‏ المجلة لمحمد خالد الاتاسى, البيوع» الفصل السادس فى 
خيار العيب» ؟/0"» رشيدية) 


2. Nowadays, every item can be allocated a number and saved on a 
computer. This is known as a barcode. When a person buys an item, he 
is given a bill or invoice with the barcode number of the item. It is 
necessary for him to keep it safely because it is required when 
returning the item. This system is common in society and is done for 
the sake of ease. It is correct and permissible to do this. There is no 
reason for it to be impermissible. 


العادة المطردة بل تنزل منزلة الشرط قال في إجارة الظبيرية: والمعروف عرفاً 
كالمشروط شرطاً. انتئ. (الاشباه والنظائر: القاعدة السادسة» العادة ASS‏ 
۸/۱( 

3. The third condition is exactly like the first. The seller will absolve 


himself from every type of defect after seven days. This is correct and 
permissible. 


4. Once the transaction is complete, the buyer becomes the owner of 
the item. The seller’s condition of ownership is not correct with 
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respect to a sale which is to be paid in instalments. It can be applied to 
an immediate transaction. That is, as long as the buyer does not pay 
the full amount, the item will remain in the possession of the seller. 


لو باع بشرط أن يحبس المبيع إلى أن يقبض ll‏ فبذا الشرط لا يضر بالبيع 
بل مو بيان لمقتضى البيع» فإن للبائع حبس المبيع إلى أن يقبض etl‏ ولو لم 
يشترط ذلك فى العقد. (شرح المجلة للأتاسى» البيوع» الباب الاول فى بيان 
المسائل المتعلقة بعقد البيع» الفصل الرابع فى حق البيع بشرط: ew‏ رشيدية) 

Allah ta‘ala knows best. 


When a condition of "free-service" is attached to a transaction 


Question 


Many companies claim to provide a free-service. However, when there 
is a need for a service, they charge a full fee for it. What is the ruling? 
Is it permissible to attach a condition of free-service? 


Answer 


We gauge from the texts of our seniors that laying down a condition of 
free-service is similar to a person buying leather from a shopkeeper on 
the condition that the seller will make a pair of shoes out of it. The 
jurists concur that such a condition is permissible. Therefore, we 
ought to apply this rule. Yes, if the buyer breaks a part of the machine, 
the seller or company cannot be held responsible. 


وحاصل ما ذكره الفقہاء فى البيع مع الشرط أن الشرط الذي يقترن بم البيع 
ol Ld‏ تفصو Y ol bly ess uem ail qed Y ol bly oid!‏ 
geal aah Vy dall ark,‏ :قن Y ol lly bl ath Gall Ge‏ 
یقتضیہ العقد ولا یلایمہ ولا bl rth Gall Ge‏ لکن لا منفعة فيم 
لأحد فالبيع في بذه الوجوه الأربعة صحيح والشرط معتبر فى الوجوه TN‏ 
الأول منهاء ويلغو فى الوجہ الرابع. (شرح المجلة لمحمد خالد الاتاسى» A/F‏ 
الفصل الرابع فى حق البيع بشرط) 


Mufti Taqî ‘Uthmani Sahib writes: 
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وخلاصة مذہب الحنفية في ذلك أت إن mE‏ يقنتضيء العقد: أو يلاثم 
العقد أو شرطاً جرى بم التعامل بين الناسء فہو جائز ولا يفسد بم البيع... 
ومثال الشرط الذي جرى بہ التعامل ما إذا اشترى Ss‏ على أن يحذوه البائع 
أو جراباً على أن يخرزه لہ las‏ قال السرخسي ف المبسوط: oy‏ كان شرطاً لا 
باهر ey cad‏ كك فج کار ودیک Sas i624 a GS dd ub.‏ 
وشراكاً بشرط أن يحذوه البائع» lll OY‏ بالعرف ثابت بدليل شرعي» ولأن 
فى t‏ عن العادة الظابرة حرجا بيناء وقال الكاساني: فى البدائع: avs /o‏ 
والقياس أن لا يجوز وہو قول زفرء وجہ القياس أن بذا شرط لا يقتضيم 
ae‏ وفوخ كنك OU ly audios eG ac‏ النامن lS‏ ذا 
الشرط ف البيع»كما تعاملوا الاستصناع فسقط القياس بتعامل الناس» كما 
سقط فى الاستصناع. (تكملة فتح الملبم: esf‏ مسئلة الشرط فى البيع) 
الحداية: 


ومن اشترى نعلاً على أن يحذوه البائع أو يشركم فالبيع فاسد. وف الاستحسان 
يجوز للتعامل فيہ. (البداية: Cw‏ 
Jadid Fiqhi Masa’il:‏ 


To increase sales and to encourage customers to buy, businesses give 
warranties and guarantees up to a certain period for their products. 
This is an important issue because the Shartah does not permit any 
additional conditions to a transaction. This is why the jurists consider 
transactions of this nature to be invalid. This would mean that 
guarantees of this nature will render the transaction impermissible. 
However, the jurists are of the view that the objective behind the 
Sharr'ah's prohibition is to close the door to disputes. As for conditions 
which become common and in vogue, they do not cause disputes. 
Therefore, conditions of this nature have been permitted and made 
worthy of consideration. 


The author of al-Hidayah makes an exclusion to conditions of this 
nature: 
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[CUI مارد (البداية: ۹/۳ باب البيع‎ sess LM 


To sum up, a precondition is not an invalidator of a transaction. 
Rather, the one which could lead to disputes is an invalidator. As for a 
condition which is in line with the requirements of the transaction 
and is a suitable condition, there is leeway for it. Nowadays, most 
conditions have become common in society and also in line with the 
transaction. Therefore, we will not say that they invalidate a 
transaction. 


البداية: 

ثم ale‏ المذبب فيم أن يقال كل شرط يقتضيم العقد كشرط الملك للمشتري 
لا يفسد العقد لغبوتہ بدون الشرط؛ وکل شرط لا يقتضيم العقد وفيم منفعة 
a4‏ ا قدي أو alae‏ عليه gay‏ من أبل Gur‏ يقسي E‏ 
لا يبيع المشترى العبد المبيع OY‏ فيہ زيادة عارية عن العوض فيؤدى إلى الربا 
أو SY‏ يقع ڊسببہ المنازعة فيعرى العقد عن مقصوده إلا Tae ony EN‏ 
لأن العرف قاض على القياس. (البداية: es/Y‏ باب البيع الفاسد) 

الكفاية: 


وكذا كل شرط لا يقتضيم العقد إلا أنه يلاثم البيع أى يؤكد موجبم کالبیع 
بشرط أن يعطى المشترى Gull‏ ربناً أو كفيلاً وو معلوم بالإشارة أو 
dul dad dcus d cota‏ (الكفاية على بامش فتح القدير: 0/7/7 كتاب 
البيوع» مكتبم رشیدیہ) 


! Jadid Fiqhi Masá'il, vol. 1, p. 387; 100117 at-Tirmidhi, vol. 1, p. 109. 
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المبسوط: 

وإن كان شرطاً لا يقتضيم العقد» وفیہ عرف ظابر» فذلک oN dash tle‏ 
oul‏ بالعرف ثابت بدليل شرعيء ولأن فى النزع عن العادة الظابرة حرجاً 
Lay‏ (المبسوط للامام السرخسى: (SV‏ 

وللاستزادة انظر: (الدر المختار مع رد المحتار: Ad ۷/١‏ مطلب فى البيع 
بشرط فاسد» سعيد» وبدائع الصنائع فى ترتيب الشرائع: ٥‏ کتاب sed!‏ £ 
سعيد» والفتاوى البندية: ۳۳/۳ LS‏ البيوع» وحاشية الطحطاوى على الدر 
المختار: ¥/ کتاب البيوع» ثتم) 


Allah ta‘ala knows best. 
An objection to a conditional transaction 


Question 


An objection is made to the permissibility of a conditional transaction. 
Rasülullàh sallallahu ‘alayhi wa sallam prohibited a conditional 
transaction, how can you then say it is permissible? A Hadith states: 


نهى رسول الله صلی الله عليه وسلم عن بيع وشرط. 
Rasülullàh sallallahu 'alayhi wa sallam prohibited a‏ 
transaction with an attached condition.‏ 
This Hadith demands that such a transaction be impermissible.‏ 
Answer‏ 


The answer to this is that this Hadith is an 'illah bi ma'lül (a cause for 
the sake of diverting from a want). This means that where there is the 
possibility of dispute, the transaction will be invalid. If there is no 
possibility of a dispute, the transaction will not be invalid. We could 
say that the above Hadith means: 


نهى عن بيع وشرط إذا أدى إلى النزاع. 


He prohibited a transaction with an attached 
condition if it will cause a dispute. 
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yall‏ المختار: 
فإن قلت: نبى صل الله علیہ وسلم عن بيع وشرطء فيلزم أن يڪون العرف 
ule Gale Gad c3 ead de Loli‏ بل aad oM lal de‏ 
والعرف ينفى النزاع فكان موافقاً Gal‏ الحديث» فلم يبق من الموانع إلا 
eds ple (SE ca], aal‏ وقد ل غبار ةالو رةو ا اتةه 1355 Lue‏ 
القبقاب على اعتبار العرف الحادث» ومقتضى بذا أنه لو حدث عرف في شرط 
غير الشرط فى النعل والشوب والقبقاب أن يكون معتبراً إذا لم يود إلى 
(وكذا فى العناية على البداية على بامش فتح القدير: 442/7» دار الفكر. والفقم 

atl‏ فى ثوبہ الجديد: ٦٤/٤‏ الاصل axa‏ فى بيان الشرط الفاسد) 

وللمزيد أنظر: (فشرالعرف فى بناء بعض الاحكام على العرف» وعمدة القارى: 
core Y‏ باب ذكر البيع والشراء عل المنبرفى المسجد» ib‏ ملتان) 

TED 

وقد كثرت في عببدنا أنواع الشروط ف البيوع والإجارات وغيربا فكل ما جرى 
بم التعامل العام كان gle‏ مثل ما تعورف فی العالم کلہ أن مشترى 
الغلاجات» والدافئات» والماكينات الأخرى يشترط على البائع القيام بتصليحها 
كلما عرضبا فساد في حدود مدة معلومة»كالسنة Shs aeia‏ فإن بذا 
الشرط جائز لشيوع الععامل e‏ (تكملة فتح الملبم: 75/١‏ مسئلة الشرط 
فى البيع) 


Allah ta‘ala knows best. 
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Trading in worms and reptiles 

Question 

Is it permissible to trade in worms, snakes, etc.? 
Answer 


A principle of the Shari'ah is that it is permissible to trade in an item 
from which benefit can be derived. Since benefit can be derived from 
the skins of snakes or other body parts of worms, reptiles, etc., it will 
be permissible to trade in them. 
الدر المختار:‎ 
ويباع دود القز وبيضہ والنحل المحرز وہو دود العسل... بخلاف غيربما من‎ 
البوام إلا السمك وما جاز الانتفاع بجلده أو عظمم... والحاصل أن جواز البيع‎ 
من حيوانات‎ Gl للأدوية وما جاز الانتفاع بجلده أو عظمہ‎ ly كان ينتفع‎ 
مطلب فى بيع دودة‎ ewe البحر أو غيربا. (الدر المختار مع فتاوى الشاى:‎ 
القرمز)‎ 
شرح العناية:‎ 
لمكان‎ ^ [PES RES قولہ ولا جوز بيع دود القز وبيضم... وجاز عند حمد‎ 
وكذا فى البحر‎ se /١ (شرح العناية:‎ Gu الضرورة في بيعم قيل: وعليہ‎ 
باب البيع الفاسد)‎ ۰٦/۷۸ الرائق:‎ 


وف Diall‏ ويجوز بيع الحيات إذا كان ينتفع be‏ فى الأدوية ob‏ كان لا ينتفع 
بها لا يجوز والصحيح Sl‏ يجوز بيع كل شيء ينتفع بم كذا فى العتارخانية. 
(الفتاوى البندية: ٤/۳‏ فصل فى بيع الحيوانات) 


Allah ta‘ala knows best. 
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Trading in lion excreta 


Question 


In some countries, people place the excreta of lions in front of their 
houses to drive away cats. They have to buy this excreta from 
businesses. Is it permissible to trade in it? 


Answer 


If the lion’s excreta is mixed with soil, medicine, or some other 
ingredient; it will be permissible to trade in it. According to another 
view, it can be traded even if it is not mixed with another ingredient. 


لايكره بل يصح بيع السرقين أى الزبل وصح بيعبا مخلوطة بتراب 
أو رماد غلب عليها فى الصحيح كما صح الانتفاع ede Jas‏ الشاىة : 
قولہ pill‏ وف الشرنبلالىة ہو رجيع ماسوى OLS‏ قولہ غلب عليباكذا 
قيده في موضع من المحيط والكافي والظبيرىة » وأطلقم فى البداىة والاختيار 
والمحيط فإما أن يحمل المطلق على المقيد أو يحمل على الروايتين » de‏ 
الرخصة والاستحسان -(الدرالمختارمع فتاوى الشانى: we [n‏ فصل فى 
البيع)- 

وفي تقريرات الرافعي : قولہ أوعلى الرخصة والاستحسان أى المطلق 
على الرخصة والمقيد على الاستحسان -(تقريرات الرافعى (YA:‏ 


وف البحرالرائق:كره بيع العذرة لا السرقين لأن المسلمين يتمولون 

السرقين وانتفعوا به في سائرالبلاد والأمصار من غير نكير- 
(البحرالرائق:8/1955» کوئتہ)۔ 

Further reading: Ahsan al-Fatawa, vol. 6, p. 521. 

Kitab al-Fatawa: 


It is permissible to trade in items which are impure but from which 
benefit can be derived. The jurists say that it is permissible to trade in 
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impure dung and animal droppings because even if animal droppings 
have not been mixed with any substance, benefit can be derived from 
them. 


Allah ta‘ala knows best. 
Selling animals by weight 


Question 


Is it permissible to sell animals by weighing them first? I am asking 
this question because they are able to make themselves heavy and 
sometimes light. This makes it difficult to know their exact weight. 
However, it is common practice to trade in animals in this way. This is 
why I want to know the ruling of the Shari'ah. 


Answer 


We learn from a text of al-Hidayah that it is not permissible to sell 
animals by weighing them. 


igs Ali Boj mma, Bole oss oletl oY elu uà UG 
الربوا)۔‎ ler far يخفف نفسہ مرة ويثقل أخرى - (الہدایة:‎ SY 


Animals are not normally sold by weight. Furthermore, their size 
cannot be ascertained correctly by weighing them. This is because the 
animal makes itself heavy at times, and light at other times. 


However, nowadays, it is a general practice to trade in animals by 
weighing them. The inability to ascertain their correct size is classified 
as a “minor ignorance”, and in trade, if a minor ignorance is not 
considered to be a cause of dispute, it is tolerated. It is not an 
invalidator of a transaction. We conclude from the following text of 
Hadrat Anwar Shah Kashmiri rahimahullah (1352 A.H.) that ignorance 
which does not cause a dispute is not an invalidator of a transaction. 


قلت: إن الناس يعاملون في أشياء تكون جائزة فيما بينهم على طريق المروءة 
والإغماض» فإذا رفعت إلى القضاء بحكم عليبا بعدم الجواز وذلک OY‏ 
العقزد Ape yeas gt tyes de‏ ف نفس وال موز dias‏ وحن 


1 Kitab al-Fatawa, vol. 5, p. 272. 
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آخر: لا يكون معصية Lily‏ يحكم عليہ بعدم الجواز لافضاءه إلى المنازعة 
فإذا لم تقع فيم منازعة جاز. (فيض البارى: «as/v‏ كتاب الوكالة) 


'Allamah Akmal ad-Din Babarti rahimahullah (786 A.H.) says that 
ignorance of the amount in usurious items is an invalidator of a 
transaction. This is due to the possibility of usury. It is not an 
invalidator in non-usurious items. 


قال فى العناية: وبذا إنما يستقيم إذا لم تكن الأعراض ربويةء أما إذا كانت 
ربوية فجبالة المقدار تمنع الصحة لاحتمال الربا. (شرح العناية على بامش 
فتح القدير: 64/7 دار الفكر) 


0010 Mu‘amalat Ke Shari Ahkam: 


If the buyer and seller agree to a transaction where the animal is 
weighed, then once it is weighed, it must be paid for in cash or paid 
with some other form of payment [provided it is not the same species 
of animal]. Both ways of payment are permissible. This is on the 
condition that they agreed before hand on what the per-kilo-price will 
be. Furthermore, after the animal was weighed, its value was also 
specified. Take the following scenario as an example: 


The buyer needs one goat. He goes to the seller and selects one. The 
seller tells him that this particular goat will cost fifty rupees per kilo. 
The seller then weighs it in the presence of the buyer, and says [for 
example] that it weighs twenty kilos. If the seller accepts, the 
transaction will be complete. A transaction of this nature is 
permissible according to the Sharr'ah.' 


The former grand mufti of Pakistan, Hadrat Mufti Walt Hasan Sahib 
Taunki rahimahullah (1415 A.H.) writes: 


In the present times, the opinion of Imam Muhammad rahimahullah is 
better because animals are also weighed nowadays. Fowls are sold by 
weight. The actual purpose of weighing is that there should be no 
trading of an unknown item, and that the weight should be known at 
the time of the sale.’ 


Mufti Nizam ad-Din Sahib writes: 


` Mufti Ihsanullah: Jadid Mu'amalat Ke Shari Ahkam, vol. 1, p. 118. 
? Dars al-Hidayah, p. 283. 
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If the purpose of selling a fowl by weight is so that the item [fowl] is 
made the objective and not only its meat, then because the actual item 
[fowl] is known, specified and seen before one’s eyes, such a 
transaction will be permissible." 


Mufti Rashid Ludhyanwi rahimahullah (1421 A.H.) writes: 


The breathing of the fowl does not cause any drastic change in its 
weight. It is therefore a minor ignorance which does not lead to a 
dispute. Furthermore, since it has become common practice to trade in 
fowls in this way, there is no possibility of disputes. This transaction is 
therefore permissible.’ 


Idah al-Masa'il: 


It is permissible to trade in fish, fowls, goats, buffalos, etc. by weighing 
them alive, and exchanging them for money. This is gauged from Aujaz 
al-Masalik, vol. 5, p. 105? 


To sum up, there could be three objections to selling animals by 
weight: 


1. Objection: Animals are not weighed; they are counted. 


Answer: They were not weighed in the past, they are commonly 
weighed in our times. This was made clear from the above-quoted 
fatawa. 


2. Objection: Animals make themselves heavy at times, and light at 
other times. 


Answer: This is a minor ignorance which does not lead to dispute. Yes, 
ignorance of this nature in usurious items is harmful. Furthermore, 
here one species is not in exchange for the same species. 


3. Objection: The weight is unknown. 


Answer: This unknown fact becomes known once the animal is 
weighed in the presence of both parties. The possibility of dispute is 
removed. 


Further reading: Fatawa 'Uthmàni, vol. 3, pp. 98-101. 
Allah ta‘ala knows best. 


` Muntakhab Nizam al-Fatawa, vol. 1, p. 245. 
? Ahsan al-Fatawa, vol. 6, p. 497. 
° Idáh al-Masd'il, p. 158. 
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The difference between ghararand ignorance of the sale item 


Question 


The jurists classify certain transactions impermissible because of 
gharar. What is the difference between gharar and ignorance of the sale 
item? 


Answer 


It seems that when we refer to it as gharar, the very existence of the 
sale item is doubtful. In other words, is the item present or not? Will it 
come to me or not? As for ignorance of the item, it means that the 
item is present but there is ignorance with regard to a quality in it, or 
in identifying it. For example, selling a fish which is still in the water is 
gharar because it is not known whether the seller will be able to catch 
it or not. A transaction involving the sale of “one of two slaves" will be 
classified as ignorance of the sale item [because you do not know 
which of the two]. 


الدر المختار: 


وبيع الحمل أى اجنين - mel‏ صل الله علیہ وسلم عن المضامين والملاقيح 
وحبل الحبلة ولما فيہ من الغرر -وبو الشك في وجوده. ولولو في صدف للغرر 
لأنء لا يعلم وجوده. (الدر المختار مع فتاوى الشاتى: ٠٠/١‏ باب البيع الفاسده 


سعيد) 


وف الدر المختار: وبيع ثوب من ثوبين أو عبد من عبدين ILE‏ المبيع. (الدر 
المختار: 2.77/0 سعيد) 


شرح العناية: 

ولا يجوز بيع الحبل OY‏ غرراً وہو ما طوى عنک علمہء قال المغرب: فى 
الحديث: نهى النبي صل الله عليہ وسلم عن بيع الغرر. وو الخطر الذي لا 
يدرى أيكون أم لا كبيع السمك ف الماء والطير فى البواء. (شرح العناية: 
ana‏ دار (SM‏ 
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الغرر سو الخطر الذي استوى فيہ طرف الوجود والعدم بمنزلة الشك. (بدائع 
الصنائع: ٥‏ سعيد) 

جمبرة القواعد الفقبية: 

كل بيع کان المقصود منہ مجبولاً غير polas‏ ومعجوزا عنہ غير مقدور علیہ 
قو eau eas DT e LS o‏ لكات gl‏ شرا الست à ul‏ 
البحر» tue jl‏ لبقا أو Se‏ شاردا أو ثوباً في جراب لم يره ولم ينشره» أو 
طعاماً في بيت لم يفتحہء أو ولد ببيمة لم يولد» أو ثمر شجرة لم es‏ في نحوبا 
من الأمور التي لا تعلم» ولا يدري بل تڪون ob Jel‏ البيع مفسوخ e‏ 
(جمبرة القواعد الفقبية: ١/5.م)‏ 


Mufti Wali Hasan Sahib rahimahullah writes: 


It is not permissible to sell milk which is in the udders of an animal 
before it is milked. There is gharar in it because sometimes the udders 
are filled with air. A dispute could arise between the buyer and seller 
on the milk which comes out. This is also the reason for the 
prohibition of gambling - there is gharar in it. Gharar is a hazard or a 
danger - its existence or absence cannot be specified.’ 


Allah ta‘ala knows best. 
A minor ignorance 
Question 


Will a transaction be permissible if the item or the work [to be done] is 
unknown, but ignorance of it will not lead to dispute? 


Answer 


In trade, only that ignorance invalidates a transaction which leads to 
dispute. If it does not lead to dispute and it is commonly practised, it 
will be tolerated and will not invalidate the transaction. 


1 Dars al-Hidayah, p. 169. 
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ول ols‏ المطلقة لا تصح إا رن patios‏ الصف ن التسليم 
والتسلم واجب بالعقد وبذه الجبالة مفضية إلى المنازعة فيمنع التسليم 
والتسلم» وکل جہالة بذه صفتہا تمنع الجواز بذا ہو الأصل. (البداية: 9/.©) 

It becomes clear from the above text of al-Hidayah that every 


ignorance is not an invalidator of a transaction. Only the one which 
leads to a dispute is an invalidator. 


شرح المجلة: 

By‏ البندية (eit)‏ جهالة المبيع أو الشمن مانعة لجواز البيع إذا كان يتعذر 
معبا التسليم وإن كان لا يتعذر لا يفسد العقد كما لو باع صبرة معينة ولم 
يعرف قدر ULS‏ أو باع أثواباً معينة ولم يعرف عددباء Lily‏ يفسد البيع 
اة الفاحفة إذا كان Eke‏ إلى تسليم المبيع وإلا فلا يفسد. (شرح 
المجلة» لسليم رستم بان V/V‏ دار الكتب العلمية) 

Jj‏ معرفة قدر ہو فى المصنف منون يشمل قدر المبيع والشمن قال فى البحر: 
وأشار بالمعرفة إلى أن الشرط العلم ببما دون ذكربما كما فى الإيضاح فلو كان 
المبيع Vat‏ جبالة فاحشة ولم Gall bane‏ لا يصح البيع. (حاشية 
الطحطاوى على ll‏ المختار: ۰٠/۳‏ کوئتہ) 

Jue Se of ob‏ مفضية إلى المنازعة يمنع صحة العقدء وإلاء فلا. 
(الفتاوى البندية: ١١/٤‏ كتاب الاجارة) 
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فتاوى الشای: 


قولہ وشرط صحتم معرفة قدر مبيع وثمن SS‏ حنطة وخمسة درابم أو أكرار 
حنطة فخرج ما لو کان قدر المبيع مجبولاً أى جبالة فاحشة» فإنہ لا يصح 
وقيدنا بالفاحشة لما قالوه لو باعہ جميع ما في بذه القرية او بذه الدار والمشتري 
لا يعلم ما فيبا لا يصح لفحش البالة» أما لو باعم جميع ما في بذا البيت أو 
cual‏ أو الجوالق فإنه يصح OY‏ الجبالة يسيرة (فتاوى الشاتى: raft‏ 
OLS‏ البيوع؛ سعيد) 

‘Allamah 'Ayni (762-855 A.H.) writes: 
IUH العقد بذا أى كون‎ she وکل جبالة بذه صفتها تمنع الجواز أى‎ 
OY البيوع بالإجماع‎ CLS المفضية إلى المنازعة مانعة بو الأصل أى في‎ 
شرعية المعاملات لقطع المنازعات المفضية إلى الفساد. (البناية فى شرح‎ 
(v/v البداية:‎ 

‘Allamah Kashmiri (1352 A.H.) writes: 
قلت: إن الناس يعاملون في أشياء تحكون جائزة فيما بينهم على طريق المروءة‎ 
OY إلى القضاء يحكم عليبا بعدم الجواز وذلک‎ ead, والإغماض» فإذا‎ 
العقود على نحوين: نحو: يكون معصية في نفسہء وذا لا يجوز مطلقا ونحو‎ 
عليہ بعدم الجواز لافضائء إلى المنازعة‎ peat Lily آخر: لا يكون معصية‎ 
كتاب الوكالة)‎ eaae فإذا لم تقع فيم منازعة جاز. (فيض البارى:‎ 

‘Alî Ahmad an-Nadwi writes: 
الجبالة ليست بمانعة لذاتهاء بل لكونها مفضية إلى النزاع» وبذا أصل مهم‎ 
ol من المشكلات» وليعلم‎ WS فإن بہ حل‎ SN) ينبي الععويل علیہ فى‎ 
أحكام المعاملات الشرعية مبنية على أصلين عادلين:‎ 
الأول: منع کل ما فيم ظلم وأكل لأموال الاس بالباطل.‎ 


50 


sel‏ منع ما يدي إلى الاختلاف والنزاع بسبب الجبالة» فإذا انتفى 
ما يؤدي إلى الظلم والنزاع بسبب الجبالة» صح التعامل؛ والعرف أصل عظيم 
يرجع إليم في ذلك بعد الشرع. (جمبرة القواعد الفقبية فى المعاملات المالية: 
١‏ تحت القاعدة: الجبالة انما تيجب الفساد اذا كانت مفضية الى النزاع 
المشكل) 


Hadrat Mufti Wali Hasan Sahib rahimahullah writes: 


A general principle is that an ignorance which is a cause of dispute is 
prohibited, while the one which does not cause a dispute is not 
prohibited.’ 


Allah ta‘ala knows best. 
The right to cancel for more than three days 


Question 


A seller sent an offer by fax and stated therein that he will have the 
right to cancel the transaction for five days from the time of sending 
the fax. Once the buyer reads the fax, will the right remain for five 
days or will it be confined to the time when it reached the buyer? 


Answer 


In this case, the seller sent a fax to the buyer and reserved the right for 
himself. Once he receives the fax and the buyer accepts it, the seller - 
based on his right - will have the right to cancel the transaction for up 
to three days. Yes, if he reserves it for five days due to some need, then 
the juridical books in general say that a precondition of more than 
three days is invalid. However, in Sharh an-Niqayah, Mulla ‘Alt Qari 
(930-1014 A.H.) states that a precondition of more than three days is 
valid with respect to items whose qualities and attributes cannot be 
ascertained within three days. 


oly‏ كان فيء صفة لا يمحكن الوقوف عليها في ثلاثة أيام يجوز أن يشترط فيم 
أكثر من ثلاثة أيام لأنہ شرع للحاجة إلى التأمل وبي تندفع بذلك. (شرح 
النقاية: 016/6 كتاب البيوع) 


1 Dars al-Hidayah, part three, p. 29. 
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شرح المجلة: 
المادة: jst rye‏ أن يشترط الخيار بفسخ البيع Sel!‏ مدة معلومة لكل من 
البائع والمشتري... قولہ مدة معلومة Ši‏ من أن تكون مدة الخيار ثلاثة أيام 
أوأكثر وبذا اختيار من المجلة لقول الإمامين» وبم قال SY eue‏ شرع نظراً 
للمتعاقدين للاحتراز عن الغبن وقد لا يحصل ذلك ف SO‏ فيكون مفوضاً 
إليبما. (عينى على الكنز: (e‏ (شرح المجلة محمد خالد الاتاسى» (ers‏ 
Allah ta'ala knows best.‏ 
Showing an item to one buyer but selling it to someone else‏ 


Question 


A trader sold a freezer which was on display to a certain buyer. The 
buyer did not take it because he did not pay for it as yet. The trader 
then sold that freezer to someone else, thinking to himself that when 
the buyer comes, he will give him another freezer from the warehouse. 
Is it permissible to do this? 


Answer 


If the buyer said: "I like this particular freezer and I will not take any 
other one," the trader cannot sell it. But if he gives up hope in the 
buyer returning, he may do a one-sided cancellation and sell it to 
recover his money. If the trader merely showed him a sample, and not 
the actual item, then this transaction is classified as a "promised 
transaction". But if they completed the transaction, and the buyer 
comes later on to pick it up, the trader can give him another freezer 
[which was not on display]. Yes, because the item was not seen by the 
buyer, he will enjoy the "right of seeing", and the transaction will not 
be complete with respect to the freezer which was shown as a sample. 


قال bue c6 yay‏ فغاب والعبد في يد البائع وأقام البائع البينة A‏ باعم 
إياه فإن كانت غيبتم معروفة لم يبع في دين البائع SY‏ يكن إيصال البائع 
إلى حقہ بدون البیع وفيہ إبطال حق المشتري ob‏ لم يدر أين بو بيع العبد 
وأوفى الغمن oY‏ ملك المشتري ab‏ بإقراره فيظبر على الوجہ الذي أقر بم 


52 


ا که و ف را ا nants SRAM oye‏ القنافي فيد كالرايق اذا 
مات والمشتري إذا مات مفلساً والمبيع لم يقبض. (البداية: / (ve‏ 


وف البندية: من اشترى شيئاً لم یرہ فلم الخيار إذا رآه إن شاء أخذه بجميع 
ثمنہ Oly‏ شاء رده سواء رآه على الصفة الت وصفت لہ أو على خلافہا كذا في 
فتح القدير وبوخياريثبت حكما لا بالشرط كذا فى Bplay dl‏ (الفتاوى 
البندية: */لاهء (oA‏ 


Note: Details with regard to a one-sided cancellation are provided 
further on. 


Allah ta‘ala knows best. 
Selling a counterfeit item while claiming that it is the original 


Question 


A woman bought a cell-phone battery. She told the seller that she 
wants an original battery. The seller gave her a counterfeit battery but 
charged her the price of an original one. Six months later, she was 
informed by another trader that her battery is not a genuine one, but a 
fake. Does this woman have any claim against the first seller? 


Answer 


The seller collected the price of an original battery and gave her a fake 
battery. The woman therefore has a claim over a genuine battery. She 
must return the fake and obtain a genuine one from him. However, if 
the fake battery is almost dead, or has been used a lot; then the woman 
may collect the price difference between the original and the fake. 


البداية: 


ومن لم على آخر عشرة درابم ole‏ فقضاه زیوفا وبو Y‏ يعلم فأنفقها أو 


(YYY بدرابمم. (البداية:‎ Qo 
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وفي فتح القدير: وذكر فخر الإسلام وغيره أن قولبما قياس وقول أبي يوسف 
ہو الاستحسان. (فتح القدير: (wv‏ 

الدرالمختار: 

s es s‏ ذل eod als bae‏ ا ا 
المختار: ٠۳/١‏ سعيد) 

البداية: 

وفى البداية: وإذا حدث عند المشتري عيب واطلع على عيب كان عند البائع 
فلم أن يرجع بالنقصان ولا يرد المبيع لأن فى الرد إضراراً بالبائع SY‏ خرج عن 


بالتقصان. (البداية: ay‏ باب خيار العيب) 


Allah ta‘ala knows best. 
Selling an item by concealing its defect 


Question 


Sa'id wants to buy a motorcycle which Ahmad is selling at a very low 
price. Sa'id asked him: "Is there anything wrong with it?" Ahmad 
replied that there is nothing wrong with it, and began speaking highly 
of it. Sa'id trusted Ahmad and bought the motorcycle at the low price. 
Subsequently, he found defects in the motorcycle. When Sa'id asked a 
mechanic about it, he said that Ahmad was aware of its defects because 
he had tried to get it repaired but could not. My question is, is it 
permissible to conceal an item's defects even after the buyer asked 
about it? What did Rasülullah sallallahu 'alayhi wa sallam say in this 
regard? 


Answer 


It is not permissible to conceal the defect/s in an item. Rasülullah 
sallallahu 'alayhi wa sallam said that the one who deceives us is not of 
us. It is therefore impermissible for Ahmad to do this. If Sa'id is not 
happy with the product, he has the right to return it. Yes, if Sa'id had 
agreed to buy it after accepting the defects which it had, he cannot 
return it. 
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من طعام فأدخل يده فيباء فنالت أصابعم بللا فقال: يا صاحب الطعام 
مابذا؟ قال: bel‏ السماء یا رسول اللّه! قال: أفلا جعلتہ فوق الطعام حتى 
يراه الناس» ثم قال: من غش فليس منا. قال المحشي: أى ليس من أخلاقنا 
ولا على سنتناء قال أبو عيسئ: والعمل على بذا عند أل العلم كربوا الغش 
وقالوا: الغش حرام. (ترمذى شريف مع الحاشية: «tef‏ باب ما جاء فى 
كرابية الغش فى البيوع) 

وف الدر المختار: لا يحل كتمان العيب في مبيع أو ثمن لأن الغش حرام. (الدر 
المختار: y/o‏ سعيد) 

زقال.ق المبسوط: قال: Dr ae XB RM‏ :وجد .يم tue‏ كان J‏ :أن 
يخاصم فيم بائعم. (المبسوط للامام السرخسى: ٩/١١‏ باب العيوب فى البيوع» 
ادارة القرآن) 


وإذا اطلع المشتري على عيب ف المبيع فهو LLL‏ إن شاء أخذه ees‏ الشمن 
Oly‏ شاء رده. (البداية: ev‏ باب خيارالعيب) 

Jadid Mu'ámalàt Ke sharî Ahkam: 
Malos الله‎ cuu) d dj لم‎ mets d Lune Fb Ge السلام:‎ Ade Soll 
الملائكة.‎ 


Rasülullàh sallallahu ‘alayhi wa sallam said: The one who sells a 
defective item without disclosing its defect shall suffer the curses of 
Allah ta‘ala and the angels forever. Such a person becomes a flagrant 
sinner. When the buyer comes to know of the defect, he will have the 
right to return it.’ 


170010 Mu‘amalat Ke Shar't Ahkam, vol. 1, p. 87. 
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Ahsan al-Fatawa: 

It is haram to conceal the defect in an item.’ 
Allah ta‘ala knows best. 

Absolving one’s self from all defects in an item 
Question 


A seller says: “You cannot return this item. I am not responsible for 
whatever defects it has.” Is this permissible? 


Answer 


It is correct and valid for a seller to absolve himself from all defects in 
an item. If he says: “I am answerable for the defects in the item but I 
will not take it back if it does not have a defect,” then this is a rejection 
of igalah, and it is permissible to do this even though it is not the ideal. 


البداية: 

ومن باع عبداً وشرط البراءة من كل عيب فليس لہ أن يرده بعيب وإن لم 
يسم العيوب بعددبا. (البداية» كتاب البيوع» باب خيارالعيب» &AJY‏ وكذا فى 
المبسوط للامام الىىرخسى: ؟١/91)‏ 

شرح المجلة: 


إذا باع مالم بشرط براءة ذمتہ من دعوى كل عيب فلا يكون للمشتري 
خيار عيب. cA)‏ المجلة لمحمد خالد الاتاسى, البيوع» الفصل السادس فى 
خيار العيب» ene [S‏ رشيدية) 


Allah ta‘ala knows best. 
The meaning and application of khiyar-e-ghaban 


Question 


What does khiyár-e-ghaban mean and what is its ruling? Is it 
permissible to return an item? 


1 Ahsan al-Fatawa, vol. 6, p. 493. 
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Answer 


The word ghaban means “deception”. When an item is sold at more 
than its normal price, the jurists refer to the extra amount as ghaban. 
It is divided into two categories: 


1. Ghaban yasir (a minor deception). It refers to a price which can be 
within the limits of the price which is estimated by valuators. For 
example, an item was bought for ten rupees, while it is valued at eight 
rupees by some, nine by others, and ten by yet others. It will be 
classified as a minor deception. 


2. Ghaban fahish (an outrageous deception). It refers to a price which 
is far beyond what is estimated by valuators. For example, an item was 
bought for ten rupees, but it is estimated at seven or eight rupees. No 
one estimates it at more than eight rupees. It will be classified as an 
outrageous deception. 


Some scholars limit the numbers as follows: A five percent increase on 
movable items. Ten percent for animals. Twenty percent for 
properties, houses, etc. All these will be classified as ghaban fahish, 
and percentages which are lower than these will be ghaban yasir. 


Will a person have the right to return an item if he is deceived in a 
transaction? The correct and issued verdict is that if ghaban is 
established in a transaction, the buyer will have the right to return. If 
there was no ghaban, he must not return the item. ‘Allamah Shami 
rahimahullah says that this is the correct view. 


الغبن الفاحش بو ما لا يدخل تحت تقويم المقومين ہو الصحيح كما فى 
البحر و ذلك كما لو وقع البيع بعشرة مثلاً ثم أن بعض المقومين يقول إنم 
يساوي خمسة وبعضهم ستة وبعضهم سبعة» فبذا غبن فاحش لأنء لم يدخل 
تحت تقويم أحد بخلاف ما إذا قال بعضهم ثمانية وبعضهم dad‏ وبعضيم 
d ue‏ فبذا غین يسير. 

إذا وجد غبن فاحش ف البيع ولم يوجد تغرير فليس للمغبون أن يفسخ البيع 
...إذا غر أحد المتبايعين وتحقق أن ف البيع غبناً فاحشاً فللمغبون أن يفسخ 
البيع حينئذ. (شرح المجلة محمد خالد الاتاسى» enve[‏ 0« الفصل السابع 
فى الغبن والعغرير) 
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وف الفقم الحنفى فى ثوبہ الجديد: قال: ثم حدد المتأخرون من الفقہاء الغبن 
الفاحش للتيسير فى الفتویٰ والقضاء والتطبيق Sl‏ ما بلغ خمس القيمة فى 
العقار وعشربا فى الحيوان ونصف العشر فى العروض وسائر المنقولات. (الفقم 
atl‏ فى ثوبم الجديد: ٠۹۳/٤‏ خيار التغرير) 
قال فى رد المحتار: قولم لا رد ode‏ فاحش... وبہ أفتى بعضہم مطلقاء أى سواء 
كان الغبن بسبب التغرير أو بدونہ لكن بذا الإطلاق لم يذكره فى القنية 
وإنما حکی فى القنية الأقوال BI‏ فى فہم منہ أن بذا غير مقيد بالتغرير أو 
بدونہ» ولكن JB‏ ف الفتح أن الإمام علاء الدين السمرقندي ذكر في تحفة 
الفقباء أن أصحابنا يقولون فى المغبون أنء لا يرد لكن بذا في مغبون لم يغر 
uA Dada d Ul‏ يتكرح ALA ua Ward oft ge J‏ قله 
ويؤيده Lad‏ عدم العصريح بالإطلاق فى القولين الأولين» وحيث كان ظابر 
الرواية محمولاً على بذا القول المفصل» يڪون بو ظابر الرواية إذ لم يذكروا أن 
ظابر الرواية عدم الرد مطلقاًء Gly go‏ التفصيل فلذا جزم فى التحفة بحملہ 
على التفصيل وحینئذ لم Ge‏ لنا إلا قول واحد بو المصرح Sh‏ ظابر الرواية» 
shy‏ المذبب hy‏ المفق بم وبأنه الصحيح فمن أفتى في زماننا بالرد مطلقاً 
فقد أخطأ the‏ فاحشاً لما علمت من أن التفصيل ہو المصحح tre pall‏ ولا 
سيما بعد التوفيق المذكور» وقد أوضحت ذلك بما لا مزيد عليه في رسالة 
سيق" قبي التحرير ف اال te lal gull, sull‏ با 4 )598 
الشاى: cero‏ مطلب ف الكلام على الرد بالغبن الفاحش» سعيد) 

Allah ta‘ala knows best. 


Cancelling a transaction because of deception 


Question 


Zayd sold an item to ‘Umar but deceived him either by selling an 
inferior item to him or by deceiving him about its value. For example, 
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he said: “This item sells for R1000 in other shops, you can have it for 
R900.” Whereas, the value of that item is only R700. Does the buyer 
have the right to cancel the transaction in these situations? 


Answer 


When the buyer was given an inferior item instead of a superior 
quality one, he was deceived. Since superior and inferior are qualities 
in the item, and a quality cannot be compared against a price, he does 
not have the right to have the price reduced. However, because he did 
not obtain the desired quality, the buyer has the right to return it. If 
he wants, he may keep the item at its full price or he can return it. 


In the second case, he was deceived into paying a higher price. This is 
a deception and a lie. The buyer has the right to keep the item if he 
wants or return it; but he has no right to have the price reduced. 


ومن اشترى dels‏ أن عشرة أذرع بعشرة دراب أو أرضاً aL ul Je‏ ذراع 
Bly‏ دربم فوجدبا أقل فالمشتري بالخيار إن شاء أخذبا بجملة gell‏ وإن شاء 
ترک oY‏ الذراع وصف ف الغوب ألا sles‏ عبارة عن الطول والعرض 
والوصف لا یقابلہ شيء من العمن GLEE‏ الحيوان» فلبذا يأخذه بكل 
الفمن... إلا ST‏ يتخير لفوات الوصف المذكور لتغير المعقود علیہ فيختل 
الرضا. (البداية: (vv‏ 

فإن اطلع المشتري على BLS‏ فى المرابحة فهو بالخيار عند gl‏ حنيفة إن شاء 
أخذه ججميع الشمن وإن شاء تركم ...والعولية والمرابحة ترويج وترغيب فيكون 
Uno)‏ شر عر يا قر sls aie LA Ciao ST‏ الا 
وفي شرح العناية: قال لأن مطلق العقد يقتضي فقت oy WEE pe On|‏ 
المعقود علیہ عن العيب لما روي أن رسول الله صل الله علیہ وسلم اشترى من 
alae‏ وى جا us aay‏ وك کی ا ا السو عي pa‏ ادد 
صل الله علیہ وسلم من العداء بن خالد بن بوذة عبداً لا داء ولا غائلة ولا 
خبثة» بيع المسلم من المسلم." By‏ بذا تنصيص على أن البيع يقتضي سلامة 


المبيع عن العيب» ووصف السلامة يفوت لوجود العيب» فعند فواتہ يتخير ON‏ 
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الرضا داخل في حقيقة ell‏ وعند فواتہ يننى الرضا فيتضرر بلزوم ما لا 

يرضى بم. (شرح العناية على بامش فتح القدير: ٠٠٤/١‏ دار الفكر) 

فيض البارى: 

في فتح القدير في باب الإقالة أن الغررء إما قولي أو فعليء فإن كان الغرر قولياً 

فالإقالة واجبة es‏ القاضي» oly‏ كان GUI‏ تجب عليم الإقالة ديانة» ولا 

dee Yale لبن إلى‎ Gyre sud cloud gl, CAS ندعل ف القضاء‎ 

فلا يمكن ol‏ تدخل تحت القضاء. (فيض البارى: ۳۷/۳ SLE‏ البيوع) 

Allah ta‘ala knows best. 

Repossessing an item when it is not paid for 


Question 


Zayd bought a machine from ‘Umar and promised to pay for it in 
instalments of R500 a month. He paid the instalments for some time 
but then stopped paying. Consequently ‘Umar took the machine back. 
Will he have to return the money which he collected from Zayd? 


Answer 


First of all, ‘Umar is the owner of the machine. It was therefore not 
permissible to take the machine back. If the seller still repossessed the 
machine on the approval of the buyer, it will fall under the ruling of 
iqalah. When there is igalah and the item is repossessed, it is necessary 
to return the money. If not, it will mean that one person has taken 
possession of both the item and its price; and this is against the 
Sharrah law. 


لمحمد خالد الاتاسى, (W/E‏ 

We learn from this that when a transaction is agreed upon to be paid 
in instalments, the buyer becomes the owner of the item. Therefore, 
the seller cannot take possession of it. If he takes possession of it, it 


will fall under the ruling of iqālah, and it will be necessary to return 
the money which the buyer had paid. 
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الإقالة جائزة فى البيع بمثل الشمن الأول... فإن شرطا أكثر منہ أو أقل فالشرط 
باطل ويرد مثل الغمن الأول. (الداية: Qf‏ 


Fatawa Mahmüdiyyah: 


It is not prohibited to have a difference in price for paying cash and 
taking on credit, but the instalments must be specified. Furthermore, 
if a certain instalment is not paid on time, there can be no increase on 
the price nor can the instalments which were paid be appropriated 
together with the motorcycle. If this is the case, the transaction is not 
permissible according to the Sharrah. In fact, it will entail usury and 
gambling; and both are explicitly prohibited in the Qur'àn and Hadith.* 


Ap Ke Masa’il Aur Oen Ka Hull: 


It is not permissible to lay down this condition: If the buyer does not 
fulfil the three-month instalments, the seller will repossess the vehicle 
and the instalments which were paid will be forfeited. The seller has 
the right to collect his instalments through legal means, but he does 
not have the right to repossess the vehicle nor to appropriate the 
instalments which were paid.’ 


Ahsan al-Fatawa: 


It is permissible to take a price because of credit, but the precondition 
of repossessing the item and appropriating all the instalments if the 
full amount is not paid is an invalid condition. This transaction is 
therefore not permissible.’ 


Some scholars say that when the buyer does not pay the price, the 
seller can effect a one-sided cancellation of the transaction and 
repossess the item. In today’s times, this is an easier opinion and it 
would be better to pass a fatwa on this view. 


ومن قال BY‏ اشتريت منى بذه الجارية ees cenas‏ أجمع البائع de‏ 
anus Xa pad 53‏ أن co ttl oY Ula,‏ ا OW sone‏ قيضا مق جه l3]‏ 
الفسخ يثبت بم كما إذا تجاحدا فإذا عزم البائع على ترك الخصومة تم الفسخ 


1 Fatawa Mahmüdiyyah, vol. 16, p. 46. 
? Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 154. 
3 Ahsan al-Fatawa, vol. 6 ,p. 519. 
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وبمجرد العزم oly‏ كان لا يثبت الفسخ فقد اقترن بالفعل وبو إمساك 
الجارية ونقلبا وما يضابيء ولأنہ لما تعذر استيفاء الشمن من المشتري فات 
رضاء SLI‏ فيستبد بفسخم. (البداية» ee‏ باب التحكيم) 

However, another text of al-Hidayah seems to be the opposite: 
عبد فغاب والعبد في يد البائع وأقام البائع البينة أنم باعم‎ SAAN قال ومن‎ 
يمكن إيصال البائع‎ SY كانت غيبتء معروفة لم يبع في دين البائع‎ ob إياه‎ 
مسائل منثورة)‎ ee] إلى حقم بدون البيع. (البداية:‎ 


The buyer disappeared before he could pay the price, and his 
whereabouts are known. In such a case, it is not permissible to sell the 
item and collect its price. This is because the seller can collect his dues 
(through the ruling of a judge). 


However, an answer to this is that in this case, it is possible to collect 
the money because it is easy to do so once the case is presented to a 
judge. This is not possible nowadays. If the seller opens a case in court, 
he will have to wait for several years. Also, he will have to bear the 
expenses for the court case. Therefore, the better option is to effect a 
one-sided cancellation and repossess the item - as per the previous 
quotation from al-Hidayah. 


Hadrat Mufti Walt Hasan Sahib rahimahullah used to issue the latter 
fatwa. 


Further details on this ruling can be found in the next ruling. 
Allah ta‘ala knows best. 


A one-sided cancellation when the price is not paid 


Question 


A person sold his valuable property to someone at a specified price. 
The buyer promised to pay the amount after six months and made a 
down payment as a deposit. After six months, he was asked to pay the 
balance but he has neither paid it nor cancelled the transaction. After 
a considerable passage of time, the seller cancelled the transaction and 
sold the property to someone else. Is this permissible? 
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Answer 


In matters of this nature, Hadrat Mufti Walî Hasan Sahib and Mufti 
Rashid Ahmad Ludhydnwi used to issue the verdict of cancelling the 
transaction. If the buyer neither cancels the transaction nor pays the 
price, the seller can effect a one-sided cancellation. 


On one occasion, the Dar al-Ifta' of Binnauri Town received a question 
from Hadrat Hakim Akhtar Sahib which is similar to the above 
situation. The name of the questioner was alluded. Hadrat Mufti Wali 
Hasan wrote a short answer without any references, and stated that 
the seller could effect a one-sided cancellation. A few days later, the 
question was re-posed and it was stated that because Zayd is himself a 
mufti, he would like references. Hadrat Mufti Wali Hasan quoted the 
following statement from volume three of al-Hidayah: 


ولأنه لما تعذر استيفاء المن من المشتري فات رضا البائع فيستبد بفسخم. 
(البدايم: LE ٤۷/۳‏ ادب القاضى» مسائل شق من كتاب القضاء) 
No further questions were received. This question had been posed by‏ 


Hadrat Mufti Rashid Sahib rahimahullah. He concurred with the 
answer and wrote the same ruling in his Ahsan al-Fatawa, vol. 6, p. 506. 


Although the author of al-Hidayah wrote the above with reference to a 
specific issue, it is considered to be a principle. 


Objection 
An objection is made to the above. 


In the issue which mentions a one-sided cancellation, the buyer is 
denying the transaction. This is why the seller can effect a one-sided 
cancellation. This is because the transaction has terminated from the 
side of the buyer. Whereas the author of al-Hidayah writes on the same 
page [under discussion]: 


AS VU مسائل‎ ٠٤۷/۳ يتفرد بالفسخ. (البداية:‎ y المتعاقدين‎ se oy 
القضاء)‎ 


Similarly, it is stated in Sharh al-Majallah (vol. 2, .م‎ 258) that where the 
other party affirms the transaction but does not pay the money, the 
opposing party cannot cancel the transaction. 


Furthermore, the following is stated in Bada'i' as-Sana’i': 
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عن الخيار. (بدائع الصنائع: 6 سعيد) 


The honourable Hadrat Maulana Mufti Muhammad 1201 'Uthmaàni also 
wrote in the same vein. That is, a one-sided cancellation is not 
possible. 


Answer 


If one ponders over the text of al-Hidayah and observes it in the light of 
its annotators, it becomes absolutely clear that the fundamental basis 
is on the collection of the money. If it is not possible to collect the 
money or extremely difficult to do so, a one-sided cancellation will be 
permissible. 


لما تعذر استيفاء etll‏ يستبد ونا لما أقر المشتري في مكانء بالشراء لم يتعذر 
الاستيفاء فلا يستبد بالفسخ. (العناية على بامش فتح القدير: erri.‏ دار 
الفكر) 


In other words, if the buyer attests to the price, it is possible to collect 
it. This is why a one-sided cancellation cannot be effected. There was 
an Islamic judicial system in the past, and a person who was wronged 
could easily claim his right and the price could be recovered. 
Nowadays, the constant delaying and deferring has made it almost 
impossible to recover the price. Going to the court will result in 
nothing but regret. It is synonymous to placing one’s self into distress 
for many years. 


The above-quoted text of 80033 which states that in a binding 
transaction, the only way of termination is iqālah (cancellation), then 
this is practical in normal conditions. But where it is not possible to 
recover the price or item, a one-sided cancellation is possible. If in a 
transaction, a slave runs away before he can come into the possession 
of the buyer, then although the transaction was completed, a judge 
can annul the transaction. As stated in ad-Durr al-Mukhtar (vol. 4, p. 
292). 


Although Hadrat Mufti Muhammad Taqi ‘Uthmani Sahib did not 
consider a one-sided annulment to be permissible in the above- 


mentioned issue, we learn of its permissibility from one of his other 
books: 
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ob‏ الخادع يجب عليم ديانة أن يفسخ البيع أو يقيل المخدوع إذا طلب منم 
الإقالة وقد صرح بم ف الدر المختار والشاى. (تكملة فتح الملبم: \/ (rev‏ 
He states in Taqrir Tirmidhi:‏ 


However, the latter day Hanafi jurists issue a verdict on the basis of 
Maliki jurisprudence because of the proliferation of deception and 
cheating in our times... Therefore, if a person resorts to deception a 
buys an item at a lower price or sells it at a higher price, then the one 
who suffered the deception ought to receive the right of revocation - 
as in the jurisprudence of Imam Malik rahimahullah. Thus, nowadays 
the fatwa is issued on the basis of Maliki jurisprudence. Therefore, the 
one who was cheated will have khiyar-e-maghbün (the right of the one 
who has been defrauded). 


‘Allamah Anwar Shah Kashmiri writes: 

إن الغرر إما قولي أو فعلي فإن كان الغرر قولياً فالإقالة واجبة eat‏ القاضي 

وإن كان ell‏ تجب عليم الإقالة ديانة»... وبكذا أقول فيما إذا اشترى Fain‏ 

فلم oh‏ ثمنبا «ual Go‏ أنه يكون فيم أسوة للغرماء عندنا قضاءً» ويجحب 

علیہ أن يرد المبيع إلى البائع خفيةٌ دیانةء ow Gel sb‏ لکنہ حم الديانة 
دون القضاء. (فيض البارى: (evejv‏ 

Allah ta‘ala knows best. 

When an item is destroyed before the buyer can take possession of it 


Question 


A man bought an item. It got destroyed along the way, before it could 
reach him. Who will pay its compensation? 


Answer 


As long as the buyer does not take possession of it - as per societal 
norms - it will be considered to be in the ownership of the seller. In 
the case where it is destroyed, the seller will have to pay 
compensation. Yes, if - as per societal norms - the buyer is considered 


! Taqrir Tirmidhi, vol. 1, p. 169. 
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to have taken possession of it, and then it was destroyed, then the 
onus will be on the buyer. 


فتاوى الشای: 


فيد sh at, SUM‏ يثبت بالبيع أو بالشراء. (فتاوى الشای: LS ewe‏ 
الاکراه) 

شرح المجلة: 

المبيع إذا بلك في يد البائع قبل أن يقبضہ المشتري يكون من مال البائع ولا 
شيء de‏ البائع. (شرح المجلة لمحمد خالد الاتاسى, («o ««/«cv‏ 


Jadid Fight Mabahith: 


The Qur’an and Sunnah do not explain any particular manner of taking 
possession. In fact, the Ahadith mention several ways of it. A narration 
of Hadrat ‘Abdullah ibn ‘Umar radiyallahu ‘anhu states that possession 
is realized when the item is moved from the place of purchase to 
another place. A narration of Hadrat Zayd ibn Thabit radiyallahu ‘anhu 
states that this happens when traders move their purchased items to 
the saddles of their camels. A narration of Hadrat Abü Hurayrah 
radiyallahu ‘anhu classifies the measuring and weighing of an item as 
“taking possession” of it. This is why the jurists concur that the 
societal norms will be the criteria. The extent of control over an item 
which is considered to be “taking possession” of it will be accepted by 
the Shari'ah as taking possession with respect to that item. 


‘Allamah Kasani rahimahullah writes: 
وارتفاع‎ del معنى القبض بو التمكين‎ oy القبض بالبراجم؛‎ b its Y, 
حقيقة. (بدائع الصنائع: 068/0 سعيد. الفتاوى البندية:‎ soley الموانع عرفاً‎ 


‘yr 


! Jadid Fiqhi Mabahith, vol. 2, p. 151. 
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Fight Maqalat: 


The Shariah rules that risk is not transferred merely by the 
completion of a transaction and the transfer of ownership, until and 
unless the buyer takes possession of it. Thus, if the buyer or his 
representative does not take possession of the item - whether taking 
possession is in reality or based on societal norms - compensation for 
it will not be transferred to the buyer.’ 


Islam Aur Jadid Ma ‘ashi Masa’il: 


The seller absolves himself by saying to the buyer: “This wheat which 
you bought is in my warehouse. You may take it whenever you want. 
After today, I am not responsible for it. If the wheat is destroyed or 
gets rotten, it is your responsibility.” In such a case, although the 
buyer did not take physical possession of his goods, they have come 
under his liability. Any losses suffered to them will be to the buyer’s 
liability. Imam Abū Hanifah rahimahullah is of the view that physical 
possession is not necessary. Takhliyah is sufficient. Takhliyah means 
that the buyer is given the power to come and take possession of the 
item whenever he wants. As long as no obstacle from taking 
possession of it remains, we will conclude that takhliyah has taken 
place. For example, there is a chest which contains several items. The 
buyer is given the key to it. Once he receives the key, possession of the 
chest has taken place irrespective of whether he takes the chest now 
or not. Imam Bukhari rahimahullah gives preference to the view of 
Imàm Abü Hanifah rahimahullah and narrates the tradition of Hadrat 
Jabir radiyallahu 'anhu as a mausül narration. Rasülullah sallallahu 
‘alayhi wa sallam bought a camel from Hadrat Jabir radiyallahu 'anhu 
who then travelled on it to Madinah. He did not get off that camel, but 
takhliyah was established. Imam Bukhari rahimahullah says that we 
learn from this incident that possession takes place once takhliyah is 
effected." 


Further reading: ‘Itr Hidayah, pp. 88-91; Jadid Mu'amalat Ke Shar Ahkam, 
vol. 1, pp. 40-42; Qamüs al-Fiqh, vol. 4, pp. 466-467. 


To sum up, after the buyer takes possession of the item, it comes under 
his control and he will be responsible for it. The seller will be 
responsible before the buyer takes possession. Taking possession is 
based on societal norms. These differ with respect to the nature of the 
items. 


1 Fight Maqalat, vol. 3, p. 73. 
? Islam Aur Jadid Ma'ashi Masa’il, vol. 2, pp. 98, 100. 
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Allah ta‘ala knows best. 
Selling a property which belongs to a minor 


Question 


The guardian of a minor sold the latter’s property for whatever reason. 
Is this permissible? 


Answer 


If the guardian is known to have affection for the minor, or it is 
unknown but he sold it after bearing in mind the interests of the 
minor, then it is permissible. 


فتاوى الشاى: 


ولو البائع ob U‏ محموداً عند الناس أو مستورالحال يجوز ابن «JUS‏ وقال فى 
الشامية: قولہ يجوز فليس للصغير نقضم بعد بلوغم إذ للأب شفقة كاملة ولم 
يعارض بذا المعنى معنى آخر فكان بذا البيع T Js‏ للصغير ob‏ كان الأب فاسداً 
لم يجز بيعم العقار فلم نقضم بعد بلوغم مو المختار إلا إذا باعہ بضعف 
القيمة إذ عارض ذلك gall‏ معنى GAT‏ تنبیہ: ظابر کلامہم ہنا أنه لا يفتقر 
بيع الأب عقار ولده إلى المسوغات المذكورة فى الوصي ونقل الحموي في حواشى 
الأشباه من الوصايا أن الأب كالوصي لا يجوز لہ بيع العقار إلا فى المسائل 
المذكورة كما أفتى بم الحانوتي. ثم رأيت في مجموعة شيخ مشايخنا منلا على 
التركماني قد نقل عبارة الحموى المذكورة ثم قال ما نصم: وہو مخالف لإطلاق 
ما فى الفصول وغيره ولم يستند الحانوتي في ذلك إلى نقل صحيح ولكن IS)‏ 
Sle‏ المسوغات في بيع الأب Lal‏ كما فى الوصي صار حسناً مفيداً أيضاً OY‏ 
الأخذ بالاتفاق أوفق بكذا أفادنيم شيخنا الشيخ محمد مراد السقاميني رہ 
الله تعالل. (فتاوى ۰۷۱/٦ GLAST‏ سعيد) 
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البداية: 

ولا يجوز بيع الوصي ولا شراؤه إلا بما یتغابن الناس في مثلم SY‏ لا نظر فى 
الغين الفاحش بخلاف اليسير لأنء لا يمكن التحرز عنم ففي اعتباره 
انسداد بابم. (البداية: ۰۹۸/٤‏ باب الوصی وما يملكم) 


وفى الشاي: قولہ ولو مصلحاً Gl‏ ذكره لأنبم صرحوا Ob‏ شرط بيع الأب 
عقار الصغير بمثل القيمة کونہ محموداً أو مستوراً فلو کان مفسداً لا يجوز إلا 
بضعف القيمة. (فتاوى الشاى: 49/0 سعيد) 

وفیہ أيضاً: قولہ وع قول المتأخرين أى في وص اليتيم أنه ليس لہ بیع العقار 
إلا فى المسائل السبع الآتية وبو المفتئ بم وعند المتقدمين لہ البيع dallas‏ 
واختاره الاسبيجابي وصاحب المجمع وكثير كما فى التحفة المرضية قولء سبع 
مسائل ونصم وجاز بيعم عقار صغير من أجنبي لا من نفسہ بضعف قیمتہ أو 
dae]‏ الضفير أو ديق gl cull‏ وض VY Aline‏ إنقاة ينا SP EM nee VI‏ 
ole‏ لا تزيد على مؤنته أو خوف خرابہ أو نقصانہ أو کونہ في يد متغلب. 
(فتاوى الشای: ۰۸۳/٤‏ باب العشر والخراج» سعيد) 

وللاستزادة انظر: الفتاوى الخانية على بامش البندية: W/T‏ وشرح العناية: 
(cAA/\*‏ 


After quoting the text of Shami rahimahullah, Hadrat Hakim al- 
Ummat rahimahullah writes: 


This narration proves that in itself, it is not permissible for the mother 
to sell the property of a minor. Instead, when there is a need, she will 
have to revert to a Muslim judge. I have not come across a ruling in the 
case where there is no Muslim judge. However, since the need is 
genuine and inconvenience is removed, it seems that it will be 
permissible at the time of necessity.’ 


1 Imdàd al-Fatawa, vol. 3, p. 25. 
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Allah ta‘ala knows best. 
Trading in greeting cards 
Question 


Like we have ‘id cards, Christians use birthday cards, mother’s day 
cards, etc. They are also known as greeting cards. Can Muslims trade in 
these cards? Some of these cards contain small images of animate 
objects. 


Answer 


It is permissible to trade in cards of this nature because the images are 
not the objective; they are subservient to the message. This is similar 
to images which we see on the labels of many items. The jurists say 
that it is permissible to trade in them without any reprehensibility. 
However, one should be careful about covering items having images in 
one’s business or house so that one will not be acting against the 
Hadith in this regard. 


كانت أصغر DE‏ (رد المحتار: ٠4۸/١‏ سعيد) 
Based on the above principle, since trading in the card is the objective‏ 
and not the image, it is not impermissible.‏ 


The jurists give the same ruling with regard to trading in grape juice: 
بم العجارة‎ saad إن‎ Le وذكر قاضيخان في فتاواه أن بيع العصير من يتخذ‎ 
(A قصد بم لأجل التخمير حرم. (الاشباه والنظائر:‎ oly فلا يحرم‎ 


Kifayatul Mufti: 


It is not permissible to trade in images of animate things irrespective 
of whether they are small or large in size, and whether they are toys 
for children or for some other purpose. However, if the object is not to 
trade in the image, e.g. a matchbox has an image of an animal, but it is 
not the objective to sell the image [but the matches], then it can be 
permissible to trade in such items.’ 


Question: A roll of fabric contains the company label which has an 
image of an animate object on it, or a carton has a similar image but it 


1 Kifayatul Mufti, vol. 9, p. 235. 
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contains trade goods inside. If that roll of fabric or carton is stored in 
one’s shop, will it be considered to be a display of animate objects? 


Answer: Since it is not the objective to trade in the images, there is 
leeway on the basis of necessity.’ 


‘Itr Hidayah: 


..if such an image is on a book, utensil, etc. and this increases the 
value or interest in the item, then it is makrüh. Even if it does not 
create an interest, it is not free from detestability. Yes, if it is difficult 
to save one's self from these images, e.g. on coins, money, paper, 
tickets, cards on which images are printed, then the one who had them 
printed will be sinning. The general public will not be sinful.’ 


Ap Ke Masà'il: 


Question: How should newspapers containing images be brought into a 
house? 


Answer: It was the practice of some of our seniors to first cover the 
images. Others used to place their hands over the images. For people 
like us, it will be a boon if we could just read the newspapers and fold 
them away without displaying the images.’ 


Kitab al-Fatawa: 


Unfortunately, nowadays, images are attached to labels to which the 
images have no connection whatsoever. When a label is removed, the 
genuineness of the item is doubted. The image is not the objective 
when trading in the item, the actual item is the objective. In the 
present circumstances, it will be permissible to trade in such items. 
However, it is the duty of Muslim manufacturers to abstain from 
resorting to these ignoble means to make their goods appealing. 
Instead, they should divert the attention of people to the quality and 
excellent features of their goods." 


Allah ta‘ala knows best. 


1 Kifayatul Mufti, vol. 9, p. 241. 
2 Ttr Hidayah, pp. 153-154. 
3 Ap Ke Masá'il Aur Oen Ka Hull, vol. 7, p. 68. 
4 Kitab al-Fatawa, vol. 5, p. 209. 
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Trading in garments which have animate images 


Question 


Can a person sell garments which have animate images to non- 
Muslims? 


Answer 


The Sharrah prohibits trading in pictures, images and figurines of 
animate objects. Trading in statues and figurines is impermissible. In 
the same way, trading in an image which is the object of the sale is 
impermissible. However, the labels on garments which have images 
are not generally the objective. It is the garment or that item which is 
the objective. This is why we will not say that it is impermissible to 
trade in them. Selling them to non-Muslims makes the issue lighter 
because they are not addressed with regard to subsidiary matters of 
Din. Yes, one ought to abstain from trading in garments having large 
images which are sold as fashion, and where the image is the objective. 


عن ple‏ رضي الله axe‏ قال نبى رسول الله صلی الله علیہ وسلم عن الصورة 
فى البيت ونبى أن يصنع ذلك» حديث ple‏ رضي الله عنه حديث حسن 


صحيح. (رواه الترمذى فى باب ما جاء فى الصورة: )5.0/١‏ 
‘Itr Hidayah:‏ 


A Hadith curses the person who makes images of animate things. 
Rasūlullāh sallallahu 'alayhi wa sallam said that the angels of mercy do 
not enter the house which has dogs and images. (Mishkat) 


Rasülullàh sallallahu 'alayhi wa sallam said that Allah ta‘ala says: "Who 
can be more unjust than the one who imitates Me in the creation." I 
challenge him to create an ant or a grain of wheat." (Mishkat as quoted 
from Bukhari and Muslim) 


Hadrat ‘A’ishah radiyallahu ‘anha narrates that Rasülullah sallallahu 
‘alayhi wa sallam would not allow items with images to lie around in 
the house. (Bukhari and Muslim) 


Creating an image, getting it created, trading in it - whether hand- 
drawn or a duplication, in statue form or embossed, whether the face 
only or the entire body - is a major sin. It is haram. If such an image is 
on a book, utensil, etc. and this increases the value or interest in the 
item, then it is makrih. Even if it does not create an interest, it is not 
free from detestability. Yes, if it is difficult to save one’s self from these 
images, e.g. on coins, money, paper, tickets, cards on which images are 
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printed, then the one who had them printed will be sinning. The 
general public will not be sinful.’ 


Some people furnish the following narration of Tirmidht: 
(92) أن طلحة الانضاري‎ de Joo Sl Age op alll ين عبد‎ abil ame yey 
الله عنه يعوده فوجد عنده سبل بن حنيف رضي الله عنه قال: فدعا أبو طلحة‎ 
فیہا‎ OV ينزع نمطاً تحتہ فقال لہ سبل لم تنزعه قال:‎ GL] رضي الله عنه‎ 
تصاوير وقال فیہ النبي صل الله علیہ وسلم ما قد علمت» قال سبل رضي الله‎ 
ولکنہ أطيب لعفسي» بذا‎ p عنه: أو لم يقل إلا ما كان رقماً في ثوب قال:‎ 
(v«e/^ حديث حسن صحيح. (رواه الترمذى:‎ 

الاب مطال: Cakes l‏ العلناف ف 'الضون فك ادم Ls Lua ened bs Ly‏ 
of by‏ رقماً أو لم pee‏ على حديث نافع عن القاسم عن Astle‏ رضي الله 
dus‏ عنباء وقال طائفة: إنما يكره من التصاوير ما كان في حيطان البيوت» 
وأما ما كان رقماً في ثوب فبو جائز على حديث زيد بن JE‏ عن dl‏ طلحة 
رضي abil‏ عنه» وسواء کان الغوب منصوباً أو مبسوطاً وبہ قال القاسم. (شرح 
صحيح البخارى لابن بطال: 0075/9 كتاب اللباس» باب من كره القعود على 
الصور) 


Fatawa Mahmüdiyyah: 


It is not permissible to buy books and magazines which are bought 
because of the images which they contain. This is because the 
objective is taken into account. If the objective is to read proper 
articles, it will be permissible to buy them. The images are subordinate 
to the articles, and they should be obliterated. 


Taswir Ke Shar? Ahkam: 


If images are not the objective in a transaction but are subordinate to 
other things, e.g. most garments have images, utensils and other goods 
commonly have images - then their trade is subordinately permissible. 


1 "tr Hidayah, pp. 153-154. 
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كما يستفاد من بلوغ القصد والمرام معزياً للبيثمي (بلوغ المرام: ص (M‏ ولا 
ya ge‏ القواعد ULLA‏ من قف BEAN‏ أن كتير من الأفعال لا 35 [anas‏ 
ويجوز تبعاً كما صرحوا في جواز بيع الحقوق تبعاً للدار ولا أصالة وقصداً. 

However, if the images are the objectives of a trade, it will be 
impermissible to buy and sell them. If an image is made of clay, then 
its value is not obligatory on anyone. If it is made of metal or wood, 


only that amount will be obligatory which makes up the metal or 
wood, while disregarding the actual image itself.’ 


Further reading: Kitab al-Fatawd, vol. 5, p. 265; Imdad al-Ahkam, vol. 3, p. 
384; Jawáhir al-Fatawa, vol. 3, p. 227 (Mufti Muhammad ‘Abd as-Salàm 
Chatgami); Taswir Ke Shari Ahkam) 


Allah ta‘ala knows best. 

Trading in opium 

Question 

Is it permissible to trade in opium? 

Answer 

It is permissible to trade in opium. It does not fall exactly under the 
ruling of alcohol. It has benefits; it is used in medicines, etc. The 
principle is that if something has a lawful use, then trading in it is 
permissible. Yes, if one is convinced that the person who is buying it 
will use it in an impermissible manner, then it is makrüh to sell it to 
him. 

وصح es‏ غير الخمر ومفاده صحة بيع الحشيشة والافيون. à»‏ الشامية: قولہ 
وصح بيع غير الخمر أى عنده خلافا لبما فى البيع والضمان» لكن الفتوق 
de‏ قولہ فى البيع. (الدر المختار مع فتاوى الشای: LS co/a‏ الاشربة» 


Cee 


وفي حاشية الطحطاوي على الدر: ويجوز بيعبا ويضمن متلفہا قيمتبا عنده 
وقالا: لا يجوز البيع ولا يضمن المتلف وعن al‏ يوسف يجوز بيعبا إذا طبخ 


1 Mufti Muhammad Shaft: Taswir Ke Shari Ahkam, p. 88. 
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فذبب أكثر من النصف وأقل من الغلثين والفتوى على قولہ فى البيع. (حاشية 
الطحطاوى عل yall‏ المختار: ٠/٤‏ كوثتم) 


Kifayatul Mufti: 


The buying and selling of opium is permissible even though the law of 
the country is that it can be sold only if a person has a licence. The 
Sharrah does not lay down this condition. The income which is 
derived from its sale is permissible and halal.' 


Ahsan al-Fatawa: 


In the past, opium was rarely used for medical treatment. Instead, it 
was used mostly as an intoxicant. This is why some jurists say that it is 
makrüh to trade in it. Nowadays, it is used profusely for medical 
treatment and has acquired much prominence and popularity. In fact, 
it has reached the level of necessity. Therefore, it is permissible to 
trade in it without any reprehensibility. However, if one is quite 
convinced that a certain person will use it as an intoxicant, it will be 
makrüh tahrimi to sell it to him.’ 


Mufti 1207 'Uthmani writes: 


A principle related to trade and commerce is that if something has a 
lawful use, trading in it will be permissible even if it is generally used 
for impermissible things. In other words, it is the duty of the buyer to 
use it for the correct purpose.’ 


Opium is an intoxicant, and is generally used in impermissible ways. 
However, it is permissible to trade in it because it is possible to use 
opium in lawful ways. In other words, in medicines, for medical 
treatment, external treatment in the form of a paste, etc. Since it can 
be used in these lawful ways, it is permissible to trade in it. 


Further reading: Fatawa Mahmidiyyah, vol. 16, p. 123. 
Allah ta‘ala knows best. 


! Kifayatul Mufti, vol. 9, p. 124. 
? Ahsan al-Fatawa, vol. 6, p. 494. 
° Islam Aur Jadid Ma'ashi Masa’il, vol. 4, p. 17. 
4 [bid. vol. 4, p. 13. 
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Reserving certain sale items for one’s self 


Question 


A person purchases a shopping complex from someone. At the time of 
the sale agreement, the seller lays down this condition: “In this 
shopping complex, I will receive one shop which will be rent-free.” Is 
it permissible to lay down a condition of this nature? 


Answer 


A pre-condition which is not in line with the transaction renders the 
transaction invalid. The above-described transaction is invalid. Yes, a 
permissible way to do this will be to sell the entire complex while 
excluding one particular shop. That one shop will belong to the seller, 
while the remaining shops will belong to the buyer. The seller can 
then use that shop as his own. There will be no rental for it. This is 
similar to selling a heap of fruit while excluding ten kilos for one’s self. 
This is permissible. 


ولا يجوز أن يبيع ثمرة يستشنى منبا أرطالاً معلومة BIE‏ مالک لأن الباقي 
بعد الاستثناء مجبول بخلاف ما إذا باع W cest,‏ معيناً GUI OY‏ معلوم 
بالمشابدة قال: قالوا: بذه رواية الحسن وبو قول الطحاويء LÍ‏ على ظابر الرواية 
ينبغي أن يجوز لأن الأصل أن ما يجوز إيراد العقد علیہ بانفراده يجوز استثناؤه 
من العقد وبيع قفيز من صبرة جائزة فكذا استثناؤه. (البداية: ۷/۳ كتاب 
البيوع) 


وللاستزادة: انظر فتاوى الشای: »٠٥۹٥۸/٤‏ سعيد. والقول الراجح: :<( 


‘Allamah Shami rahimahullah provides another way in which it can be 
made permissible. He quotes this from Jami‘ al-Fusülayn: 


After the transaction is complete, the seller takes a promise from the 
buyer that he will give him one shop rent-free. If the buyer agrees to 
it, it will become necessary for him to give the seller the shop. It is 
obligatory to fulfil a promise of this nature. 


وقال فى شرح المجلة: فلو ألحق الشرط الفاسد بالعقدء قيل: يلتحق عند 
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أنه لوذكر البيع بلا شرطء ثم ذكر الشرط على وجم العدة جاز البيع ولزم الوفاء 
cedi‏ إذ المواعيت قد تكون das Y‏ فيجعل G5‏ لخاجة الناس» ويظير لي 
أنه متى وقع الشرط بعد العقد لا يكون إلا على وجہ العدة» وحکمہ أنء یچب 
الوفاء os‏ (شرح المجلة لمحمد خالد الاتاسى» فصل فى حق البيع GUESS‏ 

Allah ta‘ala knows best. 


Cancelling a transaction when the value of an item increases 


Question 


A man was in severe need, so he sold one of his houses to his sister and 
brother-in-law in the presence of his wife and three of his brothers. He 
sold it for R220 000 cash. The matter was then taken to al-Barakah 
Bank which asked for the title-deeds and other papers. Because these 
could not be presented, the entire amount could not be paid and al- 
Barakah Bank refused to handle the transaction. The buyer and seller 
made an arrangement between themselves. The buyer paid R50 000 in 
cash, with the balance to be paid in instalments. The monthly 
instalment figure was not specified; it was left to the good intent of the 
buyer. The seller refused to accept any instalment in April 2008. 
However, when the buyer sent a cheque on 25 April via a bank, the 
seller accepted it. He now says that the amount [which they had 
agreed upon] is very little because the value of the house has 
increased. He is therefore not happy with the original price. The buyer 
has already paid five instalments, and has only R40 000 left to pay. 


Who is the owner of the house according to the Shariah? Does the 
seller have the right to cancel the transaction? 


Answer 


The offer and acceptance were concluded by the agreement of both 
parties. The transaction was therefore completed and the buyer 
became the owner of the house. The seller does not have the right to 
cancel it. The seller had himself agreed to receive the agreed-upon- 
amount in instalments. Because al-Barakah Bank asked for the papers 
which the seller did not have, the entire amount was not collected. 


The prices of properties, houses, lands and other essentials - in fact, 
even items for personal use - increase by the day and become more 
expensive. This does not mean that when the price increases, the 
house which was sold can be taken back. Rather, the price which was 
agreed upon will remain until the entire amount is paid. 
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When there is an agreement for a sale, the market value is considered. 
If the value increases or decreases after the transaction, it will not 
affect the agreement in any way. Rather, the price which both parties 
had agreed upon will be considered. This is irrespective of whether the 
market value has increased or dropped. The instalments will also be 
paid according to the agreed price; they will not be changed. If the 
buyer pays more, it will be his favour and it is permissible. Apart from 
this, the seller does not have the right to demand more than the 
agreed price. 


The seller left the instalments to the good intent of the buyer and did 
not specify a time limit. Even then, the transaction is valid and correct. 
The buyer will have the choice of paying whatever amount he wants 
on a monthly basis. However, he will have to pay some amount or the 
other. Yes, it is necessary to specify the full amount at the time of the 
transaction so that there are no disputes later on. In this case, the full 
price of R220 000 was specified, so the transaction is valid and correct. 


After receiving five instalments and only R40 000 remaining, the seller 
says: “I am not happy”, then this is not right. It will not affect the 
transaction and agreement in any way. 


Refer to the following proofs: 


SAY eds ces ceo St امنا لا‎ so EE 


تڪون HIE‏ عن ual‏ منكم 


O believers! Do not devour the wealth of each other 
among yourselves wrongfully unless it be a 
transaction by mutual consent.! 


صحيح البخارى: 

حدثنا أبوالنعمان قال حدثنا ole‏ بن زيد قال حدثنا أيوب عن نافع عن ابن 
عمر رضى الله تعال عنبما قال قال النبي صل الله علیہ وسلم: البيعان بالخيار 
ما لم يتفرقا أو يقول أحدبما لصاحبہ اختر وربما قال: أو يڪون بيع خيار. 


1 Sarah an-Nisa’, 4: 29. 
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(صحيح البخارى: ۰۲۸۳/۱ باب من لم يوقت الخيار بل يجوز البيع؛ كتاب 
البيوع) 


عمدة القارى: 


أى بخيار البيعين ما لم يتفرقاء قال عبد الله بن عمر بن الخطاب رضي الله 
we‏ وقد مکی أن أبن e‏ رطف الله عنه كان اذا CASI‏ شيعا mores‏ فارق 
rele‏ وروى الترمذي من طريق ابن فضيل عن SF‏ بن سعيد: oS,‏ ابن 
عمر رضي الله عنه إذا ابتاع Lag‏ وبو قاعد قام ليجب «d‏ وقد ذكرنا عن 
مسلم نحوه. (عمدة القارى: 2585/8 كتاب البيوع» دار الحديث» ملتان) 
ترمذى شريف: 

ومع قول ell‏ صل الله علیہ وسلم إلا بيع الخيار معناه أن يخير البائع 
المشتري بعد إيجاب البيع فإذا خيره فاختار البيع فليس لہ خيار بعد ذلك في 
فسخ البيع ob‏ لم يتفرقا بكذا فسره الشافعي وغيره. (ترمذى شريف: ٠٠١/١‏ 
eet‏ ايعان EE‏ .25( 

We learn from the above narration and its commentary that once 


there is mutual agreement on a transaction, neither of the parties has 
the right to cancel it. 


البداية: 

وإذا حصل الإيجاب والقبول لزم البيع ولا خيار لواحد منهما إلا من عيب أو 
عدم رؤية. (البداية: ee]‏ كتاب البيوع) 

ما إذا باع مطلقاً ثم أجل atl‏ إلى بذه الأوقات حيث جاز OY‏ بذا تأجيل فى 
الدين وبذه الجبالة فيہ متحملة. (البداية: ewv‏ باب البيع الفاسد) 
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شرح المجلة: 
d;‏ جامع الفصولين: الرواية المحفوظة أنم لو باع مطلقاً ثم أجل ell‏ إلى 
حصاد ودياس y‏ يفسد ويصح e‏ ووجبوه Pere ob‏ بعد البيع tos‏ 
فيقبل التأجيل إلى الوقت المجبول. (شرح المجلة لمحمد خالد الاتاسى» AWE‏ 
الفصل GLI‏ فى بيان المسائل المتعلقة بالبيع بالنسيئة والتأجيل» (S‏ 
Fight Maqalat:‏ 
A transaction where the item is paid for in instalments means that the‏ 
seller gives over his goods to the buyer there and then, but the buyer‏ 
does not pay its price immediately. Rather, he pays it in instalments‏ 
over a period and an amount which is agreed upon. If this is found in a‏ 
transaction, it will be referred to as bay‘ bi at-tasqit. The item on which‏ 


the transaction is based could be priced on the current market value, 
more than it or less.’ 


Jadid Fiqhi Masa’il: 


An item could be sold on credit - to be paid in instalments - or it could 
be paid all at once at a later date. The only requirement is that the 
period of repayment and the amount to be paid must be made so clear 
that there remains no possibility of a dispute. Credit transactions and 
payment in instalments have become extremely common nowadays; 
they were probably never so common in the past. Despite this, the 
jurists of the past make reference to repayment in instalments. 
'Allàmah Shami rahimahullah makes reference to one such transaction 
as follows: 


ومن باع سلعة بثمن على أن تعطينى كل يوم دربماً وكل يوم دربمين. (منحة 
الخالق» 60 


‘Allamah Shami rahimahullah makes reference to several other 
transactions of this nature. Even Imam Shafi rahimahullah (150-204 
A.H.) writes: 


 Fighi Maqalat, vol. 1, p. 82, Memon Islamic Publishers. 
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ومن كانت علیہ دنانیر منجمة أو دراہم فأراد أن يقبضها ile‏ فذلك لم. 
(vvv e LS)‏ 

In short, transactions where the repayment is done in instalments is 
undoubtedly permissible in the light of the general principles of the 


Sharrah. There seems to be no difference of opinion among the jurists 
on this issue.’ 


Allah ta‘ala knows best. 
Selling grass which grows on its own 
Question 


A person has grass on his land or farm which grows on its own. 
Another person needs the grass and wants to buy it. Is it permissible to 
sell such grass while it is still in the ground? 


Answer 


It is not permissible to sell grass which grows on its own. Rasülullah 
sallallahu ‘alayhi wa sallam said: 


الناس شركاء في ثلاث: فى SSII‏ والماء والنار. 


Everyone has equal right to benefit from three 
things: water, grass and fire. 


However, if a farmer constantly irrigates the farm or he engages in 
grass farming as a business [e.g. those who have “instant lawn” 
businesses], then it will be permissible to sell it. 


وعن رجل من الصحابة رضي الله عنهم: قال: غزوت مع البي صلى الله ^e‏ 
وسلم فسمعتم يقول: الناس شركاء في ثلاث:ف الكل والماء والنار. رواه أحمد 
وأبوداود ورجالہ ثقات. (بلوغ المرام» ص ave‏ باب احياء الموات) 


` Jadid Fiqhi Masa’il, vol. 4, p. 256. 
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gru مجمع‎ 

ولا يجوز بيع المراعي -المراد بالمرعى الكل النابت في أرض غير تملوكة أو في 
أرض البائع بدون تسبب منہء قيدنا ہہ لأنہ لوتسبب في ذلك بأن سقى الأرض 
ibas‏ للإنبات جاز لہ بیع A S‏ ملكم. (مجمع الانہر: ؟/0ه) 

البداية: 

ولا يجوز بيع المراعي ولا إجارتہاء والمراد LISS‏ البيع فلأنء ورد على ما لا 
یملکہ لاشتراك الهاس فيم بالحديث. (الهبداية: (os Y‏ 


‘Allamah ‘Abd al-Hayy Lucknowi rahimahullah (1264-1304 A.H.) writes 
in the marginalia of al-Hidayah: 


cua tos, esl ga Ou ye M cele ol cal sel Ul 
A الحشيش فیہا لدوابه فبو أحق بذلك ولیس لأحد أن ينتفع بہ إلا برضاه‎ 
حصل بكسبم والكسب للمكتسب. (حاشية البداية:486/» رقم الحاشية:‎ 

(e 
وتبيين‎ SAVY والمحيط البربافى:‎ .٠۹/۳ وللاستزادة انظر: الفتاوى البندية:‎ 
دار‎ eA والبحر الرائق: 057/7 رشيديم. وفتح القدير:‎ ryt الحقائق:‎ 


الفكر) 


Hadrat Mufti Muhammad Shafi Sahib (1314-1396 A.H.) writes: 


As regards grass which grows on its own from rain water, it does not 
belong to the owner of the land before it is cut. It is not permissible for 
him to stop people from cutting it, to guard it through his employees, 
or to stop them from cutting it. Since this grass does not belong to 
him, it is not permissible for him to sell it. However, he may sell it 
after he cuts it. He could rent out the land for the pitching of tents or 
for some other purpose, and he may then take a rental for the land 
equivalent to the amount which he wants to collect for the grass. 
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قال فى الدر المختار ف البيوع الفاسدة “ثم قال وخيلتم أن يستأجر الأرضن 
Fatawa Mahmüdiyyah:‏ 


Grass which grows on its own cannot be sold without having cut it 
first. For example, allowing cows to graze on that land and taking a 
payment for it. A transaction like this is not permitted in the Sharr'ah.? 


Allah ta‘ala knows best. 
The right of a characteristic 
Question 


A person bought a parrot on the condition that it can speak, but it 
turned out that it cannot. Can the buyer return it? Is it permissible for 
him to ask for a reduction in the price [because it cannot speak]? 


Answer 


If an item does not have a characteristic which is desired in it, the 
buyer has the choice of keeping the item at the full price or returning 
it. He cannot ask for a reduction in the price because a price is not in 
exchange for a characteristic. 


البداية: 

ومن باع عبداً على أنه خباز أو کاتب وكان جخلافہ فالمشتري بالخيار إن شاء 
أخذه ججمیع الشمن وإن شاء ترك OY‏ بذا وصف مرغوب فيم فيستحق فى 
العقد بالشرط ثم فواتہ يوجب التخيير... وإذا أخذه أخذه بمجميع الشمن OY‏ 
الأوصاف لا يقابلبا شيء من الغمن. (البداية: (vef‏ 

شرح المجلة: 

إذا باع مالا بوصف مرغوب فيم فظبر المبيع خالياً عن ذلك الوصف كان 
المشتري مخيراً إن شاء فسخ البيع وإن شاء أخذه بجميع الشمن المسهى ويسمى 


1 171060 al-Muftiyyin, vol. 2, p. 690. 
? Fatāwā Mahmüdiyyah, vol. 16, p. 107. 
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بذا الخيار خيار الوصف» مثلاً: لو باع بقرة على أنبا حلوب فظبرت غير 
حلوب يكون المشتري مخيراً وكذا لو باع Las‏ ليلا على أنه ياقوت أحمر فظبر 
أصفر يخير المشتري. (شرح المجلة لمحمد خالد الاتاسى» فى بيان خيار 
«Aa‏ ؟/00؟) 

وللاستزادة انظر: (الدر المختار مع رد المحتار: 587/4» سعيد. وشرح العناية 
على بامش فتح القدير: 28/5ه) 


‘Itr Hidayah: 


Khiyar-e-Wasf means that the characteristics in an item as described by 
a seller proved to be wrong. The buyer will have the choice of 
retaining it while paying the full amount or returning it.’ 


Allah ta‘ala knows best. 

Trading in honey bees and silk worms 

Question 

It is permissible to trade in honey bees and silk worms? 
Answer 


It is permissible - without any reprehensibility - to trade in honey 
bees and silk worms. 


all‏ المختار: 


ويباع دود القزأى eel‏ وبيضم أى بزره وہو بزر الفيلق الذي فيم الدود 
والنحل المحرز وسو دود العسل» وبذا عند محمد وبہ قالت الخلاثة» وبہ BR‏ 
عينى وابن ملك وخلاصة وغيرباء قولہ المحرز قال فى البحر: و ہو معنى ما فى 
s seal‏ إذا كان SY lege‏ حيوان منتفع بم حقيقة وشرعاً فيجوز بیعہء Oly‏ 
كان لا يؤكل كالبغل والحمار. (الدر المختار مع رد المحتار: W/o‏ مطلب فى بيع 


القرمن سعيد) 


1 Ttr Hidayah, p. 101. 
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بيع النحل يجوز عند محمد وعليہ الفتوى» كذا فى الغياثية...وبيع دود القز وہو 
دود الفيلق يجوز عند محمد أيضاً وعليم الفتوئ كذا فى الواقعات. (الفتاوى 
البندية: ٤/۳‏ الفصل الرابع 3 بيع الحيوانات) 

Allah ta‘ala knows best. 


Compelling a seller to purchase an item 


Question 


The ink which we buy from a company is used to print on buckets 
which are manufactured by us. We said to the company that since we 
buy the ink from you, you must buy the buckets from us. The company 
agreed to do this and made a promise in this regard. But it is not 
buying from us. We wrote to the company stating: “If you do not buy 
the buckets from us, we will stop buying the ink from you.” 


Is it permissible for us to compel that company in this way? Is it 
permissible for us to stop buying ink from it solely because it does not 
buy our buckets? 


Answer 


The Shari'ah gives immense importance to the mutual consent and 
agreement of both parties to a transaction. This is why it says that in 
the absence of mutual consent, trade and transactions are not correct 
and impermissible. Based on this, it is not permissible to compel 


anyone to buy. The Qur'an states: 
SIM geo eos ecd GSE d oa et 
S عَنْ راض‎ EE at 


O believers! Do not devour the wealth of each other 
among yourselves wrongfully unless it be a 
transaction by mutual consent.! 


£2 
| 


If there is a transaction - i.e. an exchange of goods - but there is no 
consent between the two parties, then the transaction is invalid and 
impermissible.' 


1 Sarah an-Nisa’, 4: 29. 
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Therefore, you cannot compel anyone to buy your buckets. It is also 
not permissible to lay down this condition: If you do not buy buckets 
from us, we will not buy ink from you. 


A Hadith states: 
عن عمرو بن شعيب عن أبیہ عن جده أن النبي صل الله‎ 
علیہ وسلم نبى عن بيع وشرط. (المعجم الاوسط للطبرانی:‎ 
القابرة)‎ 4 


Rasülullàh sallallahu ‘alayhi wa sallam prohibited a 
transaction with an attached condition. 


شرح المجلة: 

وما أن لا يقتضيم العقد ولا يلايمه ولا جرى العرف باشتراطہ وفیہ نفع 
لأحد العاقدين أو لغيربما من أل الاستحقاق» فالبيع في بذه الصورة فاسدء 
قال فى العهر: وإنما فسد البيع بهذا الشرط لأنهما إذا قصدا المقابلة بين المبيع 
والشمن فقد خلا الشرط عن العوض وقد وجب البيع بالشرط فكان الشرط 
زيادة مستحقة بعقد المعاوضة خالية عن العوض فيكون رباء وكل عقد بشرط 
الربا يكون فاسداً. (شرح المجلة لمحمد خالد الاتاسى» فصل فى حق البيع 
بشرط: 4/6 وكذا فى البدايم: 09/1( 


Yes, if the company made a promise and could not fulfil it for some 
reason or the other, there will be no sin on it. As for the issue of 
buying ink, you can buy it from whomever you want. There is no 
restriction on you in this regard. 


Allah ta‘ala knows best. 
When the price is unknown 
Question 


A certain practice is prevalent nowadays. A person owns a piece of 
land but does not have the money to construct anything on it. A 


1 Ma rif al-Qur’an, vol. 2, p. 380. 
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governmental department enters into an agreement with such people. 
For example, the department will construct a building consisting of 
several shops. One of the shops will be given to the landowner as a 
price, while the remaining shops will be under the control of the 
department. Is a transaction of this nature permissible? 


Answer 


This transaction is incorrect and impermissible because the price - i.e. 
the shop - is non existent at the moment. It contains the element of 
jahalat-e-fahishah (a major ignorance) which could lead to a dispute. 
After the shop has been constructed, will the owner of the land like it 
or not, will it be constructed properly or not? Various other questions 
could lead to a dispute. Although the nature of the building could be 
ascertained from the plans which are drawn by the architect, it is 
difficult to know all the details. 


يلزم أن يڪون الشمن معلوماًء أى بالإشارة إلیہ أو ببيان مقداره ووصفہ OY‏ 
التسلم والتسليم واجب بالعقد وجبالة ما ذكر مفضية للمنازعة فيمتنع 
التسلم والتسليم وكل جبالة بذه صفتها تمنع الجواز. (شرح المجلة لمحمد 
خالد الاتاسى» الباب الغالث» ؟/۸٠.‏ وكذا فى شرح المجلة لسليم رستم باز 


00 


وفي حاشية الطحطاوي: وكذا لا يصح البيع إذا كان الشمن Sue‏ كما إذا باع 
شيئاً بقیمتہ. (حاشية الطحطاوى عل الدر المختار: ٠۳/۳‏ کوئتہ) 


وفي فتاوى الشاي: وخرج أيضاً ما لو كان الشمن مجبولاً كالبيع بقیمتہ أو برأس 
مالم أو بما اشتراه أو بمثل ما اشتراه فلان» ob‏ علم المشتري بالقدر فى 
المجلس جازو منم أيضاً ما لو باعہ بمثل ما يبيع الناس إلا أن يڪون شيئاً لا 
cylin‏ كن لوصف و Ie‏ الي iow‏ المتا عه 
فالمشتري يريد دفع الأدون والبائع يطلب الأرفع فلا يحصل مقصود شرعية 
العقدء نبر. (فتاوى الشاى: cotat‏ سعيد) 


A simple way for the permissibility of this transaction is to defer the 
price, and quantify it in a currency [rands, dollars, etc.]. Once the 
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shops are constructed, the landowner can be given a shop in exchange 
for the money. 


Allah ta‘ala knows best. 
Giving a discount when a credit amount is paid before hand 


Question 


A business sells garments on credit, but the period of repayment is not 
specified. The buyer is given a receipt which states that if he pays off 
the amount within one month, he will receive a certain discount; and 
if he pays it off within two months, he will receive a certain discount. 
Is a transaction of this nature permissible? 


Answer 


1. It is necessary to specify the final date of the repayment together 
with the price of the item. For example, this is the price, and it will 
have to be paid off within three months. 


يلزم أن تكون المدة معلومة فى البيع بالحاجيل والتقسيطء لان جبالت, تفضي 
إلى النزاع فالبائع يطالب في مدة قريبة» والمشتري يأباباء فيفسد البيع GA)‏ 
cA)‏ المجلة لمحمد خالد الاتاسى, ؟/۷٦١٠)‏ 

2. The discounts which are given for the periodic payments should 
rather be phrased as a promise: Allah willing, we promise to give you 
such and such discount if you pay within one month, and such and 
such discount is you pay within two months. Since the buyer's 


signature is not on the receipt, it will be a one-sided promise; not a 
contract. 


A contract is defined as follows: 
سعيد)‎ VIA عقد يرفع النزاع. (الدر المختار:‎ 


A contract which removes dispute. 


There is no contract here because the buyer neither said anything nor 
did he write down anything. Rather, it is a promise from one party. 


3. If it is classified as a contract, then to reconcile a deferred payment 
with an immediate payment and to reduce the amount owned; then 
Sharh al-Kafi of al-Istijabi states that this is permissible. 
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وذكر في شرح الكافي للاسبيجابي: جواز بذا الصلح مطلقاً على قياس قول أبي 
يوسف SY‏ إحسان من المديون فى القضاء بالتعجيل وإحسان من صاحب 
الدين فى الاقتضاء be‏ بعض حقم. (تكملة رد المحتارء لمحمد علاء الدين 
الشاى» «ov [A‏ فصل فى دعوى الدين) 


According to Sharh al-Kaáft, this contract is permissible according to 
Imam Abū Yüsuf rahimahullah. The debtor did an act of kindness by 
paying quickly, and the creditor did an act of kindness by pardoning a 
portion of what was due to him. 


It is stated in Sharh 'Uqüd Rasm al-Mufti that in matters related to credit 
transactions, the fatwa ought to be issued on the view of Imam Abi 
Yüsuf rahimahullah. This is because he had experience in matters 
related to transactions due to his holding the post of Chief Justice. 


Furthermore, the Hadith mentions the virtue of leniency and kindness 
when paying a debt and collecting a debt: 


قال: وخياركم من إذا كان عليم الدين أحسن القضاء Oly‏ 
کان لہ أجمل فى الطلب. (مشكوؤة شريف: 4۳۷/۲ باب 
الامر بالمعروف) 


The best of you is the one who pays promptly when 
he has a debt, and is lenient when asking for the 
payment of a debt. 


Allah ta‘ala knows best. 
The issue of lay-byes 


Question 


A popular transaction nowadays is what is known as a lay-bye. This is 
how it works: A buyer wants to buy an item whose price is R500 (for 
example), but he does not have that amount at present. He pays R100 
and the balance R400 is paid in instalments, or he pays the R400 
whenever he has the money and then receives the item. During this 
period, the item will remain under the control of the seller. Is such a 
transaction permissible? 
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Answer 


In a transaction which involves repayment in instalments (bay' bi at- 
tasqit), it is not permissible to withhold the item until the amount is 
received. This is because bay' bi at-tasqit is a credit transaction, and 
the seller has the right to withhold the item until the full payment is 
received only in a cash transaction. The seller does not have this right 
in a credit transaction. 


شرح المجلة: 

البيع مع تأجيل gill‏ وتقسيطء صحيح. أى والتأجيل 3« فليس للبائع 
حبس المبيع حتى يقبضم ولا المطالبة به قبل حلول الاجل. 35« Go‏ عن 
المحيط: وإذا رضي البائع بالتأجيل فقد أسقط حقم في حبس المبيع فلو حل 
الأجل قبل قبضم فللمشتري قبضم قبل نقد الشمن. (شرح المجلة لمحمد خالد 
الاتاسى, (AE‏ 

الفتاوى البندية: 

à US Ale إذا کن‎ adl slay عابنا للبائع حق يحبس المبيع‎ JU 
المحيط» وإن كان مؤجلاً فليس للبائع أن يحبس المبيع قبل حلول الأجل ولا‎ 
ولو كان بعض الفمن حالاً وبعضم مؤجلاً فلہ حبسم‎ Lyell بعده كذا فى‎ 
شيء قليل (ف البيع المعجل) كان لہ‎ oe! ولو بقي من‎ JH حتى يستوف‎ 
الباب الراب»‎ ٠٠/١ حبس جميع المبيع كذا فى الذخيرة. (الفتاوى البندية:‎ 
كتاب البيوع)‎ 

One way of withholding the item in exchange for the price is for the 
buyer to first take possession of the item, he then leaves it with the 


seller as a mortgage. Most jurists are of the view that this is 
permissible. Imam Muhammad rahimahullah writes: 
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ومن اشترى ثوباً بدريم؛ فقال للبائع: أمسك بذا الغوب حتى أعطيك الفسن 
فالغوب eld!) is‏ الصغير» كتاب الرين» ص AAA‏ وكذا فى الفتاوى البزازية 
عل بامش البندية: 5/هه) 

الكفاية: 


Sal AS ate الأعيان‎ Lese كان‎ ads alee Uno All oY «du 
صحة الربن. (الكفاية على امش فتح القدير: 49/8 رشيدية)‎ 
الدرالمختار:‎ 


ولو كان ذلك الشيء الذي قال لہ المشتري: أمسك بو المبيع الذي اشتراه بعينم 

لو بعد قبضہء SV‏ حينئذٍ يصلح أن يكون رہناً et‏ ولو قبلہ لا يڪون 

SV dy‏ محبوس Gall‏ وقال في رد المحتار: قولہ SY‏ حينئذٍ hey‏ أى 

لععین ملکہ فیہ حتى لو بلك يبلك على المشتري ولا ينفسخ العقد. (الدر 
المختار مع رد المحتار: CLS 4۹۷/١‏ الربن) 

Further reading: 10014 Fiqhi Masa’il, vol. 4, pp. 265-268: Fiqhi Maqalat, 

vol. 1, pp. 88-90. 

Allah ta‘ala knows best. 

Physical gharar 


Question 


A person sold a goat. The buyer then says to the seller: "You had 
withheld the milk in the goat's udders, and I was therefore deceived." 
The seller admits doing such a thing. Will the judge order him to take 
it back? Also, what is the reality of gharar? How many types are there? 
What is the ruling when gharar is found in dealings and transactions? 


Answer 


In the case under question, a physical gharar took place. And in 
physical gharar, the item can be returned only on the basis of religious 
integrity and not through a juridical order. Even if the seller admits, 
the judge will not return it. A mufti can return it in the light of fatwa 
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by way of religious integrity. If the seller said verbally: “The goat 
produces two litres of milk,” while he was actually deceiving the 
buyer, then it can be returned through a juridical order as well. 


رد المحتار: 

Gales Ul el IL sl pila US polbl,‏ فوجديا oll XS‏ لمن ألم 
(agree Gh pall JUS edes ctt/o : ld aj) base bop ol‏ 

المبسوط: 

lla 65] Ul,‏ كير be‏ عبار فی Gop Old‏ فشي الل د 
الخيارفى البيع) 

ee ee 

وخالفم أبو حنيفة ومحمد فقالا: العصرية ليست بعيب عندنا حتى يجوز الرد» 
(تكملة فتح المليم: (vef‏ 

فيض البارى: 

والجواب sus‏ أن الحديث محمول على الديانة دون القضاء لما في فتح القدير 
- في باب JU‏ أن الغررء إما قولي أو فعلي» فإن كان الغرر LIS‏ فالإقالة 
واجبة بجكم القاضيء وإن كان Bul‏ تجب عليہ Bho VEY‏ ولا يدخل فى 
Gl, CAS: basal‏ اغات فا eaa‏ لبن إل "علدنا شير Sor‏ 
eme‏ أن يفل غم القضاء فالعصرية Lal‏ خديعة» ويجب bad‏ على البايع 
أن يقيل المشتري ديانة oly‏ لم يجب قضاءً dey‏ فالحديث ole‏ عل 
Ca LL‏ ولم ار أخداً ميم كنت AX‏ موافق ck)‏ وادعيت من عند نفسى 
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أن الحديث لا يخالف مسائلنا OY Shel‏ العصرية غرر فعلي وفيم الرد ديانة 
على نص فتح القدير. (فيض البارى: GES ۲۴٠/۳‏ البيوع) 

فالحاصل: أنء لو باع المصراة ولم يرض بها المشترى يردبا ویرد معبا صاعاً من 
تمر عند الائمة BUI‏ خلافاً للاحناف GLY,‏ يقولون ان شاء المشترى 
ba‏ مع صاع من تمر فلو ba‏ يجب عل البائع قبولہا Oly Blo‏ لم يحب قضاءً 
Jee VIL oY‏ فق زاك القضاءغالا إذ للبائع ان يقول كانت عندي كثيرة 
اللبن وصارت عندك قليلة اللبن لأجل تبدل المكان أو لأجل ترك المراقبة نعم 
عت زليه أذ ا os td‏ .ومنو at‏ اله وان cls‏ مساوق Sis‏ 
النقصان. 


The reality of gharar 


The scholars give various definitions of gharar. Some of them are as 
follows: 


'Allamah Sarakhsi rahimahullah: 
ادارة القرآن)‎ ۹4/١١ الغرر ما يكون مستور العاقبة. (المبسوط:‎ 
‘Allãmah ‘Ayni rahimahullah: 
والخطر بو الذي لا يدرى أيكون أم لاء وقال‎ GLEN الأصل‎ us, الغرر‎ 
ابن عرفة: الغرر بو ما کان ظابره يغر وباطنء مجبول» قال والغرور ما رأيت لہ‎ 
ظابراً تحب وباطنہ مكروه أو مجبول» وقال الأزبري: بيع الغرر ما يڪون على‎ 
وقال صاحب المشارق: بيع الغرر بيع المخاطرة» وو الجبل‎ AB غير عبدة ولا‎ 
بالغمن اوالمثمن او سلامتہ اواجلم. (عمدة القارى: ۳/۸ ملتان)‎ 
المعلم: فأما الغرر فما تردد بين السلامة والعطب أو ما في معنى‎ JUS] وقال في‎ 
قد لا يحصل المبيع ويڪون‎ AS ادال‎ dela) gees gods sl ذلكه وذلك‎ 
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JUSI) St Jud‏ المعلم: ٠۳۳/١‏ باب بطلان بيع الحصاة والبيع الذى 
فيه الغرر) 

وقال ابن العربي فى القبس: فأما الغرر فہو کل أمر خفيت علانیتہ وانطوى 
m‏ (القبس: (vas‏ 

بمنزلة الشك. eu)‏ الصنائع: ٥‏ سعيد) 

‘Allamah Kāsānī rahimahullah says that gharar refers to an uncertain 


condition where existence and non-existence are equal. It is on the 
level of a doubt. 


There are many texts prohibiting gharar: 

قال العلامة العيني: وقد وردت أحاديث كثيرة فى النهي عن بيع الغرر: منها: 
رواه مسلم في صحيحم من حديث أبي بريرة رضي الله عنه قال: نبى رسول 
الله صلى atl‏ عليه ply‏ عن بيع الحصاة» وعن بيع الغرر» وأخرجم الأربعة 
Lad‏ ومنہا: حديث ابن عمر رضي الله عنه رواه البيبقى من حديث نافع 
ose‏ قال : نبى رسول الله صلی الله علیہ وسلم عن بيع الغرر. ومنہا حديث 
ابن عباس رضي الله ace‏ أخرجم ابن ماجة من حديث عطاء عنم قال: نبى 
رسول الله صلی dil‏ علیہ وسلم عن بيع الغرر» ومنہا حديث gh‏ سعيد أخرجم 
ابن ماجة أيضاً من حديث شہر بن حوشب عنم قال: نبى رسول الله صلی الله 
علیہ ply‏ عن شراء ما في بطون الأنعام quas ge‏ وعما في ضروعها إلا 
بكيل» وعن شراء العبد sey‏ آبق وعن شراء المغانم Go‏ تقسم وعن شراء 
الصدقات حتى تقبض» وعن ضربة القانص. ومنبا حديث على رضي الله as‏ 
أخرجم أبوداود وفیہ: قد نبى الي صل الله علیہ وسلم عن بيع المضطر وبيع 
الغرر.ومنبا: حديث ابن مسعود رضي All‏ عنه EN,‏ أحمد عنم قال: قال 
رسول الله صل الله علیہ وسلم: لا تشتروا السمك ف الماء فإنه غرر ومنہا: 
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حديث عمران بن الحصين رضي الله عنه أخرجء ابن pole Gl‏ في كتاب 
البيوع: أن النبي صلى الله عليه وسلم نبى عن بيع ما في ضروع الماشية قبل 
أن تحلب وعن بيع الجنين في بطون الأنعام» وعن بيع السمك ف الماء وعن 
المضامين والملاقيح وحبل الحبلة وعن بيع الغرر. (عمدة القارى: ۳٦/۸‏ باب 
بيع الغرر) 


The gist and essence of the above texts is that Rasülullah sallallahu 
‘alayhi wa sallam prohibited transactions in which there is gharar. 
Before Islam, there were many transactions which were in vogue, but 
Rasülullàh sallallahu 'alayhi wa sallam prohibited them on the basis of 
gharar. For example: 


بيع حبل الحبلہ بيع المضامين» بيع الملاقيح» بيع الملامسہ بيع المنابذه» بيع 
الحصاة» بيع عسب الفحل» بيع الغمر قبل بدو صلاحہء بيع السمك فى الماء 
الكثيرء بيع الطير فى الہواءء بيع اللبن فى الضرعء بيع ضربة القانص وغيربا من 
البياعات الي تتضمن الغرر الفاحش المؤدي إلى النزاع المشكل بين العاقدين. 
Generally, there are several reasons which cause gharar and‏ 

ignorance. 


1. The existence of the item is not known with certainty, e.g. a 
slave who has escaped. 


2. The existence of the item is known but its acquisition is not 
certain, e.g. a bird flying in the air or a fish in water. 


3. The very nature of the item is unknown. 


4. The nature of the item is known but the type/category is 
unknown. 


5. The quantity is unknown and unspecified. 


6. The continued existence of the item is uncertain, e.g. selling 
fruit of a tree before it can flower. 


7. Thetime-span in unknown. 


Types of gharar 
There are two types of gharar: 
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1. Gharar-e-kathir, fahish (excessive or outrageous gharar). 


2. Gharar-e-yasir, qalil, haqir (slight, little or insignificant 
gharar). 


The rule of gharar 


After reviewing the texts of the jurists and Hadith experts, we 
conclude that every type of gharar is not an invalidator of a 
transaction. Rather, excessive gharar is prohibited and an invalidator. 
Slight gharar is overlooked. 


Hadrat Shaykh Maulana Muhammad Zakariyya rahimahullah writes in 
Aujaz al-Masalik: 


وقال الباجي: ہو ما كثر فيم الغرن وغلب علیہ حتى صار البيع يوصف ببيع 
o ali‏ فہذا الذي لا خلاف ف المنع منہء Gly‏ يسير الغررء Be VSB‏ في 
فساد عقد بيع Sb‏ لا يكاد يخلو عقد منم. (اوجز المسالك» باب بيع الغررء 
۳ دمشق) 

'Allamah ‘Aynı rahimahullah writes: 
C الغرر‎ ee وروى الطبري عن ابن سيرين بإسناد صحیح» قال: لا أعلم‎ 
فكل ما يمحكن أن يوجد وأن لا‎ Yp وقال ابن بطال: لعلہ لم يبلغہ النبي»‎ 
كالشمرة في‎ We كان يصح‎ ob يوجد لم يصح وكذلك إذا كان لا يصح غالبا‎ 
أول بدو صلاحہا أو كان يسيراً تبعاً كالحمل مع الحامل جاز لقلة الغررء ولعل‎ 
بذا ہو الذي أراد ابن سيرين. (عمدة القارىء باب بيع الغرر وحبل الحبلة:‎ 
ملتان)‎ ۸ 
جمبرة القواعد الفقبية:‎ 
النہی الوارد منصب عل الغرر الكثير الفاحش إذ اليسير منہ معفو عنم‎ gy 
باتفاق العلماء» إذ ہو من قبيل ما لا يستطاع الاحتراز منہ فى المعاملات»‎ 
فبناك نصوص فقبية كثيرة تطرقت إلى بذا المفبوم. (جمبرة القواعد الفقبية:‎ 
(۳4/۱ 
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زاد المعاد: 

لم يڪن مانعاً من صحة العقد. (زاد المعاد: ۸٠/١‏ بيع ا مغيبات) 

الموفقات: 

أصل البيع ضروري» ومنع الغرر والجبالة مكمل؛ فلو اشترط نقي الغرر جملة 
لا نحسم باب البيع. (الموفقات: vf‏ كتاب المقاصدء المسألة الخالفةء دار 
الفكر) 

وقال الإمام النووي في شرح مسلم: أجمع المسلمون على جواز أشياء فيبا غرر 
حقير. (شرح مسلم: eJ‏ كتاب البيوع) 

eee 

dl بمعنى جہالة المبيع فربما يحتمل إذا كان يسيراً دعت الحاجة‎ yall GG 
ولم يكن مفضياً إلى المنازعة فى العرف» قال العبد الضعيف عفا الله عنہ:‎ 
من المسائل في عصرناء فقد جرت العادة في بعض الفنادق‎ WS ويخرج على بذا‎ 
الكبيرة أنبم يضعون أنواعاً من الأطعمة في قدور كبيرة» ويخيرون المشتري في‎ 
ouai aate واتحدا کی مق‎ lod re تا ةر ما شا ونا‎ 14 
يسيرة‎ UUH OY الأطعمة المبيعة وقدرباء ولكنم يجوز‎ AUS أن لا يجوز البيع‎ 
غير مفضية إلى النزاع» وقد جرى بها العرف والتعامل. (تكملة فتح المليم:‎ 
(ee NA RAM وكذا فى جمبرة القواعد‎ ne] 

JUST‏ المعلم: 

OV الي عددتابه قلتا: ليس ذلك إلا‎ BLAM رأينايم أجمعوا على جوان‎ Uy 
Jus) الغرر فيبا نزر يسير غير مقصود» وتدعو الضرورة إل العفو عنہ.‎ 
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المعلم شرح صحيح ٠‏ \ للقاضى عياضء باب بطلان بيع الحصاة والبيع 
Call‏ فیہ ٠٤/١ c,‏ دار الوفاء) 
Jadid Fiqhi Masa’il:‏ 


The circle of gharar is quite extensive. This is why the jurists specified 
different levels for it. Excessive gharar prohibits the permissibility of a 
transaction while a slight gharar does not.' 


Further reading: Mali Mu'amalat Parr Gharar Ke Atharat of Dr. Maulana 
I'jaz Ahmad Samdani, Idarah al-Ma'arif, Karachi. 


Allah ta‘ala knows best. 
The sale of weighed items without reweighing them 


Question 


If the second buyer purchases 10kgs of rice from the first buyer, then 
according to the jurists, it is necessary to reweigh the item. The first 
buyer will weigh it for himself, and when he sells it to the second 
buyer, the latter will reweigh it. If the first buyer weighs it for himself 
in the presence of the second buyer after having sold it to him, it will 
not be necessary to reweigh it. Nowadays we buy weighed items from 
shops and supermarkets. They are in sealed boxes or packets. Neither 
does the first buyer (shopkeeper) weigh them nor does the second 
buyer (customer at the shop) weigh them. Does this mean that millions 
of peoples' transactions will be impermissible? Kindly explain. 


Answer 


If a specific item is known to have a specific weight and its weight is 
known, there is no need to reweigh it. It is permissible to resell it 
without reweighing it. This is because every container [box, packet, 
etc.] is a tool for a defined weight. 


Furthermore, items of a specified weight fall under the category of 
closely counted items, and there is little possibility of cheating in the 
weight. This is because in our times, items are weighed and measured 
by machines in factories. There is no room for more and less. Also, 
people nowadays are hugely reliant on machines. Therefore, the 
transaction is not in any doubt. 


The basis of this entire ruling is the following Hadith of Ibn Majah: 


! Jadid Fiqhi Masa’il, vol. 4, p. 209. 
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فق gle‏ ون الله غه قال dus pa‏ الله Lo‏ الله علي 
وسلم عن بيع الطعام حتى يجري md‏ الصاعان صاع البائع 
وصاع المشتري. (رواه ابن ماجة: OWN‏ 


Rasülullàh sallallahu 'alayhi wa sallam prohibited 
the sale of food until it is weighed twice; once by the 
seller and once by the buyer. 


The author of al-Hidayah explains the reasoning behind the prohibition 
in this Hadith, viz. the possibility of excesses. It will be committed by 
the seller, and it is unlawful to interfere in the property of someone 
else. 


قال فى البداية: ولأنء يحتمل أن يزيد على المشروط وذلك للبائع والتصرف في 

مال الغير حرام فيجب العحرز we‏ (البداية: ever‏ باب المرابحة والعولية) 
The following narration is quoted by Bayhaqi rahimahullah:‏ 

فيكون للبائع الزيادة وعليم النقصان. Gil)‏ الكبرى: ero‏ دار المعرفة» 

بيروت) 

However, this possibility is rare in our times. Generally, there is no 

fluctuation from the weight which is stated on the packaging. Some 


commentators say that the need to reweigh and re-measure is so that 
the item does not remain unknown. 


قال فى الكفاية: وإنما شرط ذلك OY‏ المبيع يتناول ما يحويم الكيل أو الوزن 
وہو Jat‏ فربما يزيد وينقص فما لم يڪل لنفسم أو لم يزن لا يمتاز المبيع 
عن غيره فكان المبيع Wit‏ (الكفاية شرح البداية على امش فتح القدير: 
7 رشيدية) 

وفي شرح العناية: ومعناه أن المانع من التصرف بو احتمال الزيادة... وأنم 
معلول باحتمال الزيادة على المشروط وذلك بما يتصور إذا بيع مكايلة فلم 
يتناول ما عداه.. وفيم ذكر جريان الصاعين ولیس ذلک إلا لحعيين المقدار 
وتعيين المقدار إنمايحتاج إليہ عند توبم زيادة أو نقصان فكان فى الخص ما 
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يدل عل آم معلول بذلك. (شرح العناية على بامش فتح القدير: 607/5 OW‏ 
(Sa jl»‏ 

وفي فتح القدير: قال عامتہم LS‏ ذلك حتى يحل للمشترى العصرف فيم قبل 
كيلم ووزنہ إذا قبضہء وعند البعض لا بد من الکیل أو الوزن مرتين احتجاجاً 
بظابر الحديث» والصحيح قول العامة لأن الغرض من الكيل والوزن صيرورة 
المبيع معلوماً وقد حصل بذلك الكيل واتصل بہ القبض» Jats‏ ظابر 
الحديث إذا وجد عقدان بشرط الكيل ob‏ يشترى المسلم edi‏ من رجل LS‏ 
لأجل رب السلم وأمر رب السلم بقبضم اقتضاء عن سلمہ OB‏ في ذلك 
bits‏ صاعان: صاع للمسلم eui‏ وصاع لرب السلم فیکیلہ للمسلم إلیء 
ثم يڪیلہ لنفسم. (فتح القدير: W/X‏ دار الفكر) 


اعلاء السنن: 


نقول إن البائع إذا كال الطعام بعد البيع بحضرة المشتري يكون ذلك الصاع 
ہو صاع المشتري... فعندنا قولم "حتى يجري 3« الصاعان" eel‏ من CEER‏ 
sue Gall coge‏ كه أو anis LSS‏ لتر فول كن uas bal‏ الريادة 
ele,‏ الان لاك Dicks‏ العلة فى Gall‏ إنما بو امتياز حق البائع عن 
حق المشتري. (اعلاء السنن: (srat‏ 


We conclude from the above juridical texts that the fundamental 
reason behind the prohibition in the Hadith is ignorance about the 
sale-item and its adulteration with the rights of others. Whereas 
nowadays, the exact weight of the item is written on the item. This 
serves as an absolute weight for subsequent buyers and removes all 
doubt as regards the sale-item. In this way, the objective and 
reasoning of the Hadith is fulfilled. 


Hadrat Maulana Mufti Wali Hasan Sahib writes: 


As for those who practise on the obvious meaning of the Hadith, the 
answer to them is that the essence of a transaction is that the sale- 
item must not be unknown. However, when the seller weighs it in the 
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presence of the buyer, the ignorance concerning the item is removed 
and the seller comes to know its weight. The actual import of the 
Hadith will be realized in bay‘ as-salam.' 


حاشية ons‏ الحقائق: 

قال الاتقاني: وصورة المسئلة فى الجامع الصغير محمد عن يعقوب عن Ql‏ 
حنيفة قال إذا اشتريت شيئا نما يكال او يوزن او يعد فاشتريت ما يكال 
SS‏ اوها Gy aas‏ ماد هرا beca cm a Nis‏ اوک واو Saad‏ 
ob‏ بعتم قبل أن تفعل وقد قبضتم فالبیع ادون كالما ووت د الد 
بحضرة المشتري مرة فیہ اختلاف المشايخ قال عامتهم كفاه ذلك حتى يحل 
للمشترى العصرف فيہ قبل الكيل والوزن ثانياً.. والصحيح قول العامة ON‏ 
الغرض من الكيل أو الوزن إعلام المبيع وإفرازه وذلك يحصل بالواحد فلا 
حاجة إلى الإعادة قالوا: الحديث ورد فيما إذا وجد عقدان بشرط الكيل. 
(حاشية الشيخ الشلى على تبيين الحقائق: 481/4 امدادية ملتان) 

تقريرات الرافی على بامش الفتاوى الشاى: 

ثم لما كانت الدرايم والدنانير لا زيادة فيبا عن مقداربا المعلوم بين الناس 
جوزوا العصرف فيبا بعد القبض قبل الوزن لعدم احتمال الزيادة في وزنبا 
gill‏ من العصرف في غيربا. (تقريرات الرافجى على بامش الفتاوى الشاى: 
6 سعيد) 

We learn from the above that if the weight is known and established 
among people in a society, then there is room for conducting a 
transaction without reweighing the item. For example, in those times, 
the weight of dinars and dirhams was known to people. The 
precondition of reweighing them was therefore not laid down. In our 


times, the packaging of the various companies is well-known. This is 
why the precondition of reweighing an item has been left out. 


1 Dars al-Hidayah, p. 252. 
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Objection: Some jurists state that reweighing forms a part of the 
completion of taking possession of an item. This is why it has to be 
done. 


والدليل على أن الكيل والوزن ...من تمام القبض أن القدرف SU‏ والموزون 
opine‏ علب Vy‏ يعرف Gus Saal‏ إلا الكل أو i591‏ :راعلا الستن: 
NE‏ ) 

Answer: The weight which is written on the item enables the buyer to 


learn its weight. This ensures completion of taking possession. This is 
the view of the majority of jurists. 


However, it is mentioned in Takmilah Fath al-Mulhim that Hadrat Anwar 
Shah Kashmiri Sahib rahimahullah considers the order in the 
narration of Ibn Majah to be one of desirability (istihbab and not 
obligation).' 


Hadrat Shah Sahib rahimahullah is of the view that reweighing an 
item is not necessary - neither is one transaction nor in two. He writes 
in Fayd al-Bari: 


لو اعتبرنا مثل بذه الاحتمالات لزم أن لا يجوز العصرف فيما T]‏ كان بحضرتم 
[PN‏ فإن الاحتمال لا ينقطع... فالذي كنك أن Ole ont‏ عسي عل حملن 
البائع OS Ilse Js vus. OS ales CES ole oye se‏ 
بناك ثالث يشابد الكيل (يعنى كيل البائع الأول) فاشتراه كفاه عن إعادة 
الكيل عندي oY‏ المطلوب OS‏ المبيع معلوماً وقد حصل نعم إن كالم 
ek S6 SIS AJ nn‏ إل Lal opti! G [SU ous‏ ( فيض 
البارى: ؟/20؟) 


If the opinion of Hadrat Shah Sahib rahimahullah is taken, then there 
seems to be no doubt about the validity of the transactions of our 
times. After all, everyone trusts the weight as specified by the various 
companies [e.g. rice mills, sugar mills, flour mills]. Furthermore, 
according to Hadrat Shah Sahib rahimahullah, it is not even necessary 
for the buyer to be present at the time of weighing the item. In fact, he 


! Takmilah Fath al-Mulhim, vol. 1, p. 359. 
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says that even when there are several transactions, and the sale-item 
is known, then there is no need to weigh it. This view is supported by 
the following text of ‘Allamah Akmal ad-Din, the author of al-'Inayah: 


doo pth de suzy ol عسل"‎ oh bed uus dall إلى‎ 6 as 18), sU 
كما ذكرنا‎ La وذلك للبائع يقتضي أن يكتفى بالكيل الواحد في أول المسألة‎ 
كاسن‎ gl Anais, soll الكل‎ sS و ل‎ Lappe GASH وجوت‎ Ol cus y 
أو استحسان لكان ذلك مدفعاً جارياً على القوانين لكن لم أظفر بذلك.‎ 

(شرح العناية: 018/1) 


This was also the view of Hadrat ‘Ata’ ibn Rabah rahimahullah - that 
there is absolutely no need to reweigh the item: 


PEE coed! ede!) ias غطاء جوز نيعم بالكل الأول‎ JU; 
القرآن)‎ 


All these explanations revolve around the point when we accept that 
transactions of today are concluded with the precondition of 
weighing. Whereas this is contrary to what we observe. 


وفسر إمام الحرمين البيع مكايلة Ob‏ يقول بعتك بذه الصبرة كل صاع بدربم... 
ومنہا أن يقول بعتکہا على أنبا عشرة آصع ومنہا أن يقول بعتك عشرة آصع. 
(اعلاء السنن: 0/16)؟) 

But nowadays, transactions are not concluded with the precondition 


of quantity. Rather, the weight which is written on the sale-item takes 
on the duty of a description [of the item]. 


"كالذرع فى "csl‏ وقال فى البداية: وبخلاف ما إذا باع مزارعة OF‏ الزيادة 
لہ إذ الزرع وصف ف الغوب. (البداية: (ve]v‏ 

قال فى العناية: ولو اشترى المعدود عداً فهو كالمذروع فيما يروى عن Bl‏ 
يوسف ومحمد وبو رواية عن al‏ حنيفة SY‏ ليس بمال الرباء ولبذا جاز بيع 
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الواحد بالاثنين فكان كالمذروع؛ وحكمم أنہ لا يحتاج إلى إعادة الذرع إذا باع 
مذارعة. (شرح العناية: (ew‏ 


The point which I am making is that - in our times - based on 
necessity and a universal occurrence ('ümüm balwa), the fatwa could be 
issued on this narration. 


Ahsan al-Fatawa: 


The objective of the buyer and seller is a specific box or package. The 
weight which is written on it is not pre-conditioned. Therefore, 
transactions without reweighing it are permissible. 


Maulana Fatah Muhammad Sahib Lucknowi rahimahullah writes in ‘tr 
Hidayah: 


There is no need to reweigh a container or box whose weight is 
specified and known. This is because every container [box, packet, 
etc.] is a tool for a defined weight. For example, a person buys 1 000kg 
of wheat for R20 000.00, and each box contains 2kg. It will be enough 
to merely count 500 boxes, and it will be understood that the price of 
each box is R40. 


In our times, most transactions are concluded by an exchange [of 
money and goods]. There is no sign of an offer and an acceptance. 


(غير الدرابم والدنانير) لجواز العصرف فيبما بعد القبض قبل الوزن كبيع 
الععاطى up‏ لا يحتاج فى الموزونات إلى وزن المشتري ثانياً SY‏ صار بيعاً 
بالقبض بعد الوزن» قنية. وقال ابن عابدين: عبارة البحر وبذا كلم في غير بيع 
التعاطى... وظابر قولم وبذا كلم أنم لا adu‏ بالموزونات بل Pell‏ فى 
المكيلات والمعدودات كذلك. (الدر المختار مع رد المحتار: 1/0( 

Ahsan al-Fatawa: 


Question One: A certain amount of milk is always bought from a 
certain milkman, but it is not weighed in our presence. He weighs it at 
his dairy, brings it to us, and empties it into our milk-can. We trust 
that he weighed it correctly... 


Question Two: Nowadays, people in the city have adopted this 
procedure of buying goods. They phone the shopkeeper and give him a 
list of what they want, and what their quantities should be. He must 
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weigh the items and keep them aside. The buyer then sends someone 
to pick up the items from the shopkeeper... 


Answer: Both transactions are classified as Pel بيع‎ bay’ bi at-ta'ati 


(an exchange transaction). Therefore, it is not necessary for the buyer 
to reweigh the items..." 


To summarize the above discussion, we can say that it is permissible to 
sell weighed items without reweighing them due to the following 
reasons: 


1. Since items are weighed and measured by machines 
[electronic scales, etc.], there is little possibility of error and 
ignorance. 


2. Nowadays, most transactions are conducted with the 
precondition of weight. 


3. There is room for the validity of such transactions on the basis 
of bay‘ bi at-ta‘ati. 

4. Hadrat Anwar Shah Kashmiri rahimahullah is of the view that 
it is desirable [and not obligatory] to reweigh. 

5. Each box or container is a tool for a defined weight. 


6. Items which have a specified weight are on the level of an 
estimated number. 


Allah ta‘ala knows best. 
Reweighing an item in bay' bi at-ta'ati 
Question 


A person bought 3kgs of flour from a shop for 200 rupees. He said to 
the shopkeeper: "You must weigh it and send it home." He sent it to 
the person's house. The seller did not weigh it in the presence of the 
buyer nor his representative. According to the jurists, this is 
impermissible. However, this practice is quite common. What is the 
ruling of the Shari'ah? 


1 Ahsan al-Fatawa, vol. 6, p. 498. 
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أو موازنة لم جز Gata‏ ملم أن«يبيغم ولا أن ASE‏ حق يعيد الكيل 
والوزن. (البداية: (vejv‏ 


Answer 


In this case, it is permissible because it is classified as bay‘ bi at-ta'ati. 
There is no need to reweigh it. Ibn Humam rahimahullah states in Fath 
al-Qadir that jurists in general are of the view that the weighing of the 
seller is sufficient; it is not necessary for the buyer to reweigh it. 


فتح القدير: 

قال عامتہم LS‏ ذلك حتى يحل للمشترى العصرف فیہ قبل كيلم ووزنہ إذا 
قبضم ...والصحيح قول العامة OY‏ الغرض من الكيل والوزن صيرورة المبيع 
معلوماً وقد حصل بذلك الكيل واتصل بہ القبض. (فتح القدير: OW)‏ دار 
الفكر) 

فيض البارى: 

53e! يدون‎ ASA كيل البائع‎ dessus ole pad ol ces فالذي‎ 
يبتر (فيض البارى: 2/9؟)‎ gh iS pct کن‎ elg الكيل‎ 

شرح العناية: 

قال: وإذا نظرنا إلى التعليل وبو قولہ SY,‏ يحتمل أن يزيد على المشروط 
وذلك للبائع يقتضي أن يكتفى بالكيل الواحد في أول المسئلة Lad‏ كما 
ذكرنا ولوثبت أن وجوب الكيلين عزيمة والاكتفاء بالكيل الواحد رخصة أو 
قياس أو استحسان لكان ذلك مدفعاً جارياً على القوانين لكن لم أظفر 
بذلك. (شرح العناية على بامش فتح القدير: 08/5 دار الفكر) 
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Ahsan al-Fatawa: 


Question: Nowadays, people in the city have adopted this procedure of 
buying goods: They phone the shopkeeper and give him a list of what 
they want, and what their quantities should be. He must weigh the 
items and keep them aside. The buyer then sends someone to pick up 
the items from the shopkeeper or the latter delivers them. The buyer 
does not see the need to reweigh the items. Is this system permissible 
in the Shariah? 


Answer: This transaction is classified as | Put بيع‎ bay‘ bi at-ta'ati (an 


exchange transaction). Therefore, it is not necessary for the buyer to 
reweigh the items.' 


Allah ta‘ala knows best. 
Selling an item before taking possession of it 


Question 


Some businessmen import certain goods. Once they have concluded 
the deal with the overseas supplier, they go around to retailers and 
take orders for those goods. They even collect the monies from them 
even though they [importers] do not have the goods in their 
possession as yet. Sometimes, they take orders without collecting the 
money. Is it permissible to transact in this way? 


Answer 


A transaction of this nature is classified as bay' qabl al-qabd (selling an 
item before taking possession of it). The Shariah does not permit it 
because it has the possibility of gharar, profiteering without a 
guarantee, deferred usury. Based on these fundamental reasons, it is 
necessary and obligatory to abstain from such a transaction. 


Nonetheless, Mufti Rashid Ahmad Ludyanwi notes a few ways in which 
this transaction could be permissible. He writes in Ahsan al-Fatawa: 


It is not permissible to sell an item before taking possession of it. 
Therefore, the profits from it are not lawful. There are two ways of 
correcting it: 


1. Appoint someone as a representative to take possession of the 
item from the place where you bought it or for the transport 


1 Ahsan al-Fatawa, vol. 6, p. 497. 
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company to take possession of it. When they take possession of 
it, the transaction will be permissible. 


2. Do not sell the item before it reaches you. Instead, make a 
promise of sale. You may then sell it after it reaches you. In 
such a case, if either of the two parties deny the sale, it will 
only entail the sin of breaking a promise. Neither one can 
compel the sale. (Yes, if the item is destroyed, it will not be the 
item of the buyer which has been destroyed, but the seller’s.) 


If the buyer pays for the delivery of the goods, and if the seller then 
gives any of the goods to the transport company through the buyer’s 
permission, it will be counted as the buyer taking possession of the 
goods. Even if the buyer did not specify the name of any particular 
transport company, after it is transferred to the transport company, 
the transaction will be permissible. (If the goods are destroyed, it will 
the buyer's goods which are destroyed.)' 


A Hadith states: 
أن رسول الله صلی الله علیہ وسلم قال: من‎ aie عن ابن عباس رضي الله‎ 
ابتاع طعاماً فلا یبعہ حتى يستوفيم قال ابن عباس رضي الله عنه وأحسب كل‎ 
باب بطلان بيع المبيع قبل القبض)‎ cef شيء مثلم. (رواه مسلم:‎ 
صلی الله علیہ وسلم‎ all عن ابن عمر رضي الله عنه قال: كنا في زمان رسول‎ 
نبتاع الطعام فيبعث علينا من يأمرنا بانتقالہ من المكان الذي ابتعناه فيم إلى‎ 
باب بطلان بيع المبيع قبل‎ eff مكان سواه قبل أن نبيعم. (رواه مسلم:‎ 
القبض)‎ 
Hanafî jurists are of the view that the reason for the prohibition as 


stated in the above Ahadith is gharar-e-infisakh-e-'aqd^ ‘Allamah Ibn 
Humam rahimahullah (d. 861 A.H.) writes: 


` Ibid. vol. 6, p. 525. 


? This means that as long as the item does not come into the hands of the first 
buyer, there is the possibility of the item not being able to come into his 
hands at all, and he is therefore unable to hand over the item to the second 
buyer. 


108 


ومن اشترى شيئاً مما ينقل ويحول لم جز لہ بيعم حتى یقبضہ SY‏ علیہ 
السلام نبى عن بيع ما لم يقبض ولان فیہ غرر انفساخ العقد على اعتبار 
الہلاک... ثم علل OY) e‏ فیہ غرر انفساخ العقد) على اعتبار بلاك 
المبيع قبل القبض فيتبين حينئذٍ SI‏ باع ملك الغير بغير Sa)‏ وذلک مفسد 
Gy cuia‏ الصحاح sl‏ صلی الله علیہ ply‏ نبى عن بيع الغرر. (فتح 
القدير: core eov‏ دار الفكر) 


Lily‏ يضمن الإنسان ما يخاف فیہ الہلاک وأما العقار فلا ght‏ فیہ ذلك إلا 
نادراً ge‏ لو كان العقار على شط البحر أو كان المبيع علواً لا يجوز بيعه قبل 
القبض. (تكملة فتح المليم: (vov [N‏ 

Jadid Fight Mabahith: 
The prohibition of selling an item before taking possession of it is 
mentioned in several Ahadith. The mujtahid imams say that the 
prohibition will apply if the cause is found. If not, it will not apply. 
After examining the statements of the mujtahid imams, we learn that 


there are three causes for the prohibition of selling an item before 
taking possession of it: 


1. The possibility of gharar. 
2. Profiteering without a guarantee. 
3. Deferred usury.’ 

Aham Fighi Faysalei: 


Nowadays, there are many forms of transactions where an item is sold 
to a third party without first taking possession of it. Rasülullah 
sallallahu 'alayhi wa sallam prohibited selling an item without having 
taken possession of it. In the light of these transactions which are in 
vogue, the ninth seminar of the Islamic Fiqh Academy which was held 
in Jami‘ah al-Hidayah, Jaipur, agreed on the following: 


! Jadid Fiqhi Mabahith, vol. 15, p. 141. 
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In principle, it is not permissible to sell an item without having taken 
possession of it. Nonetheless, if it is sold without taking possession of 
it, the transaction will be fasid but not batil (imperfect but not invalid). 
After possession has been taken, it will benefit ownership [i.e. 
ownership will be established]. 


Na'e Masã'il Aur ‘Ulama’-e-Hind Ke Faysalei: 


The prohibition of selling an item before having taken possession of it 
is based on gharar-e-infisakh. This means that as long as the item does 
not come into the hands of the first buyer, there is the possibility of 
the item not being able to come into his hands at all, and he is 
therefore unable to hand over the item to the second buyer.’ 


Fight Maqalat: 


According to the Sharr'ah, when you are selling an item, it is necessary 
for it to have come into existence, to be in your ownership, and in 
your possession [or under your control]. The item coming into your 
possession could be in reality, legally or on the basis of accepted 
business norms. The issue now is that if an item is not with us, and we 
receive an order for it, we will not engage in any transaction with the 
person/business who sent us the order. Instead, we will make a 
promise of a transaction.’ 


Jadid Fiqhi Masa’il: 


As regards a fasid transaction, we must bear in mind that if the fasad 
stemmed on the basis of the Sharr'ah and it entails a sin, then it will - 
under all conditions - be a sin. If it is due to the possibility of a dispute, 
but no physical dispute took place, then although the transaction will 
be fasid by judicial decree, it will be correct and valid on the basis of 
religious integrity. The following text of Maulana Anwar Shah 
Kashmiri rahimahullah is quite enlightening in this regard: 


إن من البيوع الفاسدة ما لو GÍ‏ بها أحد جازت ديانة وإن كانت فاسدة قضاءً 
وذلك OY‏ الفساد قد يون لحق الشرع ob‏ اشتمل العقد على مآثم فلا يجوز 


1 Aham Fiqhi Faysalei, p. 100. 
? Na'e Masá'il Aur ‘Ulama’-e-Hind Ke Faysalei, p. 106. 
° Fiqhi Maqalat, vol. 3, p. 76. 
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الإثم فذلك إن لم يقع فيہ التنازع جاز Gus‏ ديانة B oly‏ فاسداً قضاءً 
لارتفاع علة الفساد وبي المنازعة ويدل عليہ مسائلهم في باب المضاربة 
والشركة فإنبا Lay‏ تحكون فاسدة مع أن الربح يڪون طيباً وراجع "البداية" 
ونبہ الحافظ ابن تيمية (eysa)‏ في رسالتء على أن من البيوع ما لا يقع فيم 
النزاع فتكون تلك جائزة فإذا أدخلتها فى الفقہ وجدتبا محظورة ON‏ أكثر 
أحكام الفقہ تحكون من باب القضاء والديانات فيها قليلة وإنما يصار إلى 
القضاء بعد النزاع فإذا لم يقع النزاع ولم يرفع الأمرإلى القاضي Jy‏ حكم 
الديانة لا محالة فيبقى الجواز. (فيض البارى: )٠۸/۳‏ 

The writer is of the view that the prohibition of selling an item before 
taking possession of it is based on the infringement of the right of the 


person and not on the basis infringement of the right of the Sharrah. 
Its fasad is by juridical decree and not religious integrity.’ 


Allah ta‘ala knows best. 
The sale of non-edibles before taking possession of them 


Question 


Some traders import goods but sell them before they can reach them. 
Is it permissible to do this? 


Answer 


According to Imam Abü Hanifah rahimahullah, it is not permissible to 
sell movable items before having taken possession of them. Yes, if a 
promise is made with the buyer and it is sold to him after it reaches, it 
will be permissible. Alternatively, the importer could appoint someone 
in the country of origin as his representative to take possession of the 
goods. Once the representative takes possession of them, the importer 
may sell them. At the same time, the buyer will have the right to 
examine the goods visually. 


Imam Malik and Imam Ahmad rahimahullah say that the sale of non- 
edibles before taking possession of them is permissible. If there is a 
general inconvenience in adhering to the ruling of Imam Abi Hanifah 


! Jadid Fiqhi Mas@’il, vol. 4, pp. 213-214. 
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rahimahullah, there seems to be room to issue a fatwa on this second 
view. 


Hadrat Maulana Muhammad Yüsuf Bannüri rahimahullah writes: 


This is how the seniors of our time solved the challenges related to the 
cancellation (faskh) of a marriage. The latter Hanafi jurists did the 
same with regard to the husband whose whereabouts are unknown. 
However, it will be necessary to desist from talfiq (falsification) and the 
pursuit of concessions will not be made the objective. For example, 
take the issue of selling an item before taking possession of it. 
Nowadays, all traders are involved in it. The entire issue will have to 
be assessed and pondered over to see if it is really the case, if present 
day society is forced into it, and if there is no escape from it. If this is 
the case, the fatwa will be issued on the Maliki madh-hab. That is, the 
impermissibility of a sale before taking possession of it applies to non- 
edibles. The Hambali view in this regard is the same as that of the 
Malikis. Furthermore, the Hadith makes explicit mention of food: 


نهى رسول الله صلى الله عليه وسلم عن بيع الطعام قبل أن يستوفيه. (سنن) 
Imam Abū Hanifah and Imam Shafi'l apply the prohibition to other‏ 
items on the basis of the prohibition of edibles."‏ 

Jadid Fiqhi Masa’il: 

As regards a fasid transaction, we must bear in mind that if the fasad 
stemmed on the basis of the Sharr'ah and it entails a sin, then it will - 
under all conditions - be a sin. If it is due to the possibility of a dispute, 
but no physical dispute took place, then although the transaction will 
be fasid by judicial decree, it will be correct and valid on the basis of 


religious integrity. The following text of Maulana Anwar Shah 
Kashmiri rahimahullah is quite enlightening in this regard: 


إن من البيوع الفاسدة ما لو T‏ بها أحد جازت ديانة وإن كانت فاسدة قضاءً 
وذلك oY‏ الفساد قد يكون لحق الشرع ob‏ اشتمل العقد على مآثم فلا يجوز 
الإثم فذلك إن لم يقع فيہ العنازع جاز عندي ديانة oly‏ بقي فاسداً قضاءً 


1 Bayyinat, Rabi ath-Thani 1383 A.H./1963, under the article Fikr Wa Nazar, pp. 
4-5, as quoted from Ghayr Südi Beynkari of Hadrat Mufti Taqi ‘Uthmani Sahib, 
p. 291. 
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لارتفاع de‏ الفساد وبي المنازعة ويدل عليہ مسائلهم في باب المضاربة 
والشركة فإنبا ربما تحكون فاسدة مع أن الربح يڪون طيباً وراجع "البداية" 
ونبہ الحافظ ابن تيمية (pvr)‏ في رسالتہ على أن من البيوع ما لا يقع فيم 
النزاع فتكون تلك جائزة فإذا أدخلتها فى الفقہ وجدتبا محظورة ON‏ أكثر 
أحكام الفقہ تكون من باب القضاء والديانات فيها قليلة وإنما يصار إلى 
القضاء بعد النزاع فإذا لم يقع النزاع ولم يرفع الأمرإلى القاضي Jy‏ حكم 
الديانة لا محالة فيبقى الجواز. (فيض البارى: )٠۸/۳‏ 


The writer is of the view that the prohibition of selling an item before 
taking possession of it is based on the infringement of the right of the 
person and not on the basis infringement of the right of the Sharr'ah. 
Its fasad is by juridical decree and not religious integrity.’ 


Allah ta‘ala knows best. 
Purchasing goods which are auctioned by the government 
Question 


The government issues an order that the possessions of a debtor have 
to be seized and auctioned. The debtor is unhappy about it. Is it 
permissible for others to purchase those items at the auction? 


Answer 


Imam Abū Yüsuf and Imam Muhammad are of the view that it is 
permissible to sell off the goods of a debtor for the sake of fulfilment of 
his debts. It will therefore be permissible to buy those goods. 


ولو لہ عقار met‏ أى لیبیعہ ويقضى الدين الذي علیہ ولو بثمن قليل 
بزازية»... قال المصنف والشارح Sky‏ والقاضي يحبس الحر المديون ليبيع مالم 
لدینہ وقضى درابم دینہ من دراہمہ يعني بلا أمره وکذا لو ple LE‏ وباع 
دنانيره بدرابم دینہ وبالعكس استحساناً لا تحادبما فى الشمنية لا يبيع القاضي 
عرضم ولا عقاره للدين خلافاً لہما وبہ أى بقولہما يبيعبما للدين يفق 


! Jadid Fiqhi Mas@’il, vol. 4, pp. 213-214. 
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(اختيار) وصححم في تصحيح القدوري ويبيع كل ما لا يحتاجء للحال. 
وحاصلہ أنم إذا امتنع عن البيع يبيع علیہ القاضي عرضہ وعقاره وغيربما By‏ 
البزازية وفرع على صحة الحجر SI‏ یترک لہ دست من LEI‏ ويباع الباقي 
وتباع الحسنة ويشترى RUSS‏ ويباع كانون الحديد ويشترى لہ من طين 
ويباع فى الصيف ما يحتاجء للشتاء وعكسم. (الدر المختار مع فتاوى الشاى: 
٥‏ فصل فى الحبس) 

وف التصحيح والترجيح: ووقع فى الاختيار ولا يبيع يعنى القاضى العروض ولا 
العقار لأند حجر عليه وبذا تجارة لا عن تراض» وقالا: يبيع» وعلیہ الفتوی. 
ae le jad dal oleae Ub E E gl QU‏ الاق 
iade‏ وبيع مالم إن امتنع Og all‏ من بيعم. وقال القاضي: (اى قاضيخان) ولا 
يبيع مال المديون في قول by dice al‏ قول صاحبیہ يبيع منقولہ ولا يبيع 
عقاره عندبما. وفى رواية يبيع كما يبيع المنقول sey‏ الصحيح. (التصحيح 
والترجيح» للعلامة قاسم بن قطلوبغاء ص ett‏ وكذا فى الاختيار لتعليل 
المختار: OLS ٠٠٦/۲‏ الحجرء بيروت) 


Imdad al-Ahkam: 


Question: Zayd did not pay his debts. The court ruled that his 
properties should be auctioned publicly so that his debts could be paid 
off from the auction. Does the court have a right to do this? When the 
court sells the properties of Zayd, is it permissible for ‘Umar to buy 
them? 


Answer: 

قال فى البدائع في دليل مسئلة الاستيلاء ولنا أنبم استولوا على مال مباح غير 
ملوك ومن استولى على مال مباح غير تملوك یملکہ کمن استولى على الحطب 
والحشيش والضيد:ودلالة أن پذا الاستيلاء عل JU‏ مباح غير Syke‏ ان 
ملك SOU‏ يزول بعد الإحراز بدار الحرب فتزول العصمة ضرورة بزوال 
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SUl‏ والدليل على زوال SUI‏ أن SUM‏ بو الاختصاص بالمحل في حق 
التصرف أو شرع للتمكن من التصرف ف المحل وقد زال ذلك بالإحراز 
بالدار oY‏ المالک لا يمكنم الانتفاع بم إلا بعد الدخول (بدار (GAN‏ ولا 
يمكنم الدخول بنفسم لما فیہ من مخاطرة الروح وغيربا وقد لا یوافقہ غيره ولو 
وافقہ فقد لا يظفر بہ ولو ظفر بم قلما یمکنہم الاسترداد فإذا زال معنى الملک 
Ls ji‏ شرع لہ الملك يزول الملك ضرورة الخ. (بدائع الصنائع: Gay‏ 

قلت: وإذا أمر المالک الحربي أو نائبہ ببيع مال أحد من المسلمين بيع من يزيد 
لا يقدر SOU‏ على الامتناع منم لما فیہ من مقابلة السلطان وفيم مخاطرة 
بالروح وإذا کان كذلك فقد زال ملكم وثبت الاستيلاء علیہ لقوة السلطان. 


In the present case, it seems that seizure of the goods took place. It is 
therefore permissible to buy them when they are auctioned. 


Ys‏ يعار dL‏ خرن d Sd pall‏ عم dis el‏ مسقم d‏ دار 
الحرب وترافعہما إلى ملک تلك الديار وتمليك الغاصب حيث قال لا يحل 
للغاصب وإذا bab‏ عليبم أخذه المغصوب منہ بلا قيمة OB‏ بذا الحكم 
مخصوص بالغصب وغصب المسلم مسلماً ليس من الاستيلاء وتمكين U‏ 
لم يكن إلا تأییداً لغصبہ بظبور يده علیہ وما كان حراماً fas‏ لا ینقلب 
حلالاً بخلاف ما إذا كان الاستيلاء ابتداءً فانہ يزيل ملك ال مالک عنم. (امداد 
الاحكام» جلد سوم ۰۳۸۲ (TAY‏ 

وللمزيد أنظر: البحرالرائق: 288/8 OLS‏ الحجر وفتاوى قاضيخان: ٠٠٤/۳‏ 
كتاب الحجرء والدر المختار مع فتاوى الشاى: ٠/١‏ والفتاوى البندية: 
۳ء وامداد الاحكام: ٤‏ والبدائع: 269/9 وفتاوى محموديم: MALT‏ 
وامداد الفتاوى: */2؟١1)‏ 


Allah ta‘ala knows best. 


115 


Purchasing repossessed goods 


Question 


A person took a loan from a non-Muslim bank to purchase a vehicle. 
The bank laid down the condition that if the loan is not paid back 
within a certain period, the vehicle will be repossessed. Subsequently, 
the bank repossessed the vehicle. Is it permissible to buy the 
repossessed vehicle from the bank? 


Answer 


If a non-Muslim bank made an agreement with the buyer that if he 
does not fulfil his instalments within a certain period, it will repossess 
his vehicle, then this is similar to a monetary fine (ta‘zir bi al-mal). 
Some scholars state that there is leeway for it. In such a case, the bank 
or some other institution will become the owner of the vehicle. It will 
be permissible to purchase the vehicle from them. Hadrat Maulana 
Zafar Ahmad ‘Uthmant rahimahullah considers seizure by the 
government to be a cause of ownership. Details in this regard were 
given previously. Also, the issue of monetary fines was discussed in 
volume four of Fatawa Dar al-'Ulüm Zakariyya. 


If the bank imposes a fine for the non-payment of an instalment on a 
loan, then this is impermissible and it is classified as usury. In pre- 
Islamic times, if a person delayed in the payment of his debt, a fine was 
imposed. The Qur'an refers to this as riba - usury or interest. In other 
words: 


زيادة القرض لزيادة Je‏ 


In the issue under question, one form is when the bank or other 
institution repossesses the vehicle and returns the original amount. 
The statements of some scholars seem to permit this. Hadrat Mufti 
Rashid Ahmad Sahib rahimahullah writes: 


The buyer neither pays the amount nor does he cancel the transaction. 
In such a case, the seller will have the right to cancel it. The non- 
payment on the side of the buyer will be considered to be the absence 
of agreement/happiness, and therefore a cancellation. In this way, the 
cancellation of the sale by the seller will be considered to be a 
cancellation from both parties [the buyer and the seller]. 


1 Ahsan al-Fatawa, vol. 6, p. 506. 
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U‏ تعذر استيفاء الشمن من المشتري فات رضا البائع فيستقل بفسخم. (البحر 
الرائق: ٤۳۹/۷‏ کوئتہ.۔ وكذا فى البداية: */0ؤ١)‏ 

Allah ta‘ala knows best. 

Selling a television 


Question 


Is it permissible to sell one’s personal television? Is the money 
obtained from its sale halal? 


Answer 


The Shari'ah states that instruments of play and amusement, singing, 
musical instruments, etc. are causes of sin. The foremost use of a 
television is for these things. It is therefore impermissible to have a 
television at home. A tape-recorder or radio is used to play and listen 
to music, but it is not essentially for that purpose. The television is 
made so that pictures and images of those delivering speeches, 
singing, or playing sports may be seen. In such a case, images of non- 
mahram women are displayed and seen. Therefore, it cannot be 
permissible to own a television, buy one or sell one - irrespective of 
how common it becomes. 


ولوأمسك في بیتہ شيئاً من المعازف والملابي oS‏ ويأثم ob‏ کان لايستعملها.' 
Mufti Rashid Ahmad Ludhyanwi rahimahullah writes:‏ 


It (a television) is entirely similar to a singing girl. In fact, it is a 
singing girl. Therefore, as per the preferred view, it is makrüh tahrimi 
to sell or repair a television or video player. Even if the less-preferred 
view of makrüh tanzihi is taken, it will be makrüh tahrimi to take up 
such an occupation.’ 


Other 'ulama' say that it is permissible to sell televisions and the 
income derived from it is lawful, but it is not good to choose it as an 
occupation. The view of this second group seems to be preferred. 


! Islami Fiqh, vol. 2, p. 388. 
? Ahsan al-Fatawa, vol. 6, p. 543. 
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قولہ معزياً للنبر قال فیہ من باب SA‏ وعلم من بذا أنء لا يكره بيع ما لم 
تقم المعصية بہ كبيع الجارية المغنية والكبش النطوح والحمامة الطيارة 
والعصير والخشب من يتخذ منم المعازف وأما في بيوع الخانية من Sl‏ يكره 
بيع الأمرد من فاسق يعلم E‏ يعصي ^ مشكل. (فتاوى الشای: eA‏ فصل 


Hadrat Maulana Mufti Taqî Sahib writes: 


The screens which we see at airports are actually televisions, but they 
are used as monitors or CCTVs. This is a lawful use. The sale of a 
television is not unlawful in itself. At the same time, we cannot advise 
a person to start a business of selling televisions. Rasülullah sallallahu 
‘alayhi wa sallam said with regard to the earnings of a cupper: 


كسب الحجام خبيث. 


But he did not say that it is impermissible; it is permissible according 
to the Shari'ah. At the same time, he said that such an occupation is 
not good. Since a television is by and large used for impermissible 
actions, it is not good to trade in it. No Muslim should be advised to 
start such a business. Nonetheless, it is not correct to say that it is 
absolutely haram and that its income is therefore haram." 


Fiqh al-Mu'amalàt: 


The Shari'ah ruling in this regard is that since a television is by and 
large used for impermissible things, and it entails countless Dini and 
worldly harms, it is not permissible to have a television in one’s house, 
nor is its buying and selling permissible. At the same time, it can also 
be used in permissible ways. For example, it is used to show inanimate 
things such as buildings, places and parks, the movement of oceans, 
the rising and setting of the sun. For security purposes, for the 
monitoring of aeroplanes and their flight schedules, for making 
announcements, etc. or for countless other operational systems. If a 
television is sold to a person who purchases it for any of these lawful 
uses, the transaction will be valid and the income will undoubtedly be 
lawful. If a television is sold to a person regarding whom one has the 
overriding feeling that he will use it for unlawful purposes, it will not 
be permissible to sell it to him; it will be a sin because it entails aiding 


1 Islam Aur Jadid Ma'ashi Masá'il, vol. 4, p. 14. 
118 


a person in committing sin. In such a case, the income is halal but 


disliked. 
من يعصى الل‎ Sl وبيع الغلام الأمرد من يعلم‎ iQ) في خلاصة الفتاوى‎ 
إعانة على معصية.‎ AN يكره‎ 


Another permissible way of selling a television is to separate its parts 
and components, and to sell them separately. This will be permissible.’ 


Further reading: Jadid Fiqhi Masa’il, vol. 1, p. 237; Fatawa Mahmüdiyyah, 
vol. 16, p. 129; 100117 Tirmidhi, vol. 1, p. 223. 


Allah ta‘ala knows best. 
Transacting with an apostate 
Question 


Is it permissible to transact with an apostate? What is the ruling with 
regard to transactions with a person who makes blasphemous 
statements but also portrays himself as a Muslim? 


Answer 


Imam Abü Yüsuf and Imam Muhammad rahimahumallah are of the 
view that the transaction is valid. The fatwa is issued on their view. A 
person who makes blasphemous statements is also considered to be an 
apostate even if he portrays himself as a Muslim. 


الدرالمختار مع فتاوى الشاى: 

وبيع المرتد فإنه موقوف عند PLY‏ على الإسلام ولا يوقف عندبما. (فتاوى 
الشائى: e/o‏ فصل فى الفضولى» سعيد. وكذا فى حاشية الطحطاوى على الدر 
المختار: ۸۷/۳ کوئتہ) 

وف الشامية: edel)‏ أن تصرفات المرتد على أربعة أقسام)...(ويتوقف منہ عند 
الإمام) بناء على زوام SUI‏ (وينفذ عندبما كل ما كان مبادلة مال بمال أو 
عقد تبرع) إلا أنه عند ad‏ يوسف تصح كما تصح من الصحيح OY‏ الظابر 


` Fiqh al-Mu‘Gmalat, vol. 1, p. 76. 
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عوده إلى الإسلام وعند محمد كما تصح من المريض WY‏ تفضى إلى القتل 
,4 ط عن البحر. (الدر المختار مع فتاوى الشای: 45/5 ce‏ مطلب حملم 


من لا يقبل اذا ارتد) 

وأما البيع الجائز الذي لا نبي فيم فثلاثة: نافذ لازم ونافذ ليس بلازم 
وموقوف... وبيع المرتد عند الإمام أى موقوف. (البحر الرائق: 5/5 باب 
البيع الفاسد) 


فتاوى الشاى: 


ثم قال فى البحر والحاصل: أن من تكلم بكلمة الكفر بازلاً أو لاعباً 
حفر عند الكل ولا اعتبار باعتقاده كما صرح بم فى الخانية ومن تكلم Le‏ 
the‏ أو مكرباً لا يكفر عند الكل ومن تكلم ly‏ عامداً عالماً كفر عند 
الكل. (فتاوى الشاى: eet‏ مطلب ما يشك فى انم ردة لا يحكم tle‏ سعيد) 

imdad al-Ahkam: 


..Buying and selling with him is permissible, but his invitation and 
hospitality should not be accepted. Neither should one cajole and 
flatter him, unless it is done to reconcile his heart towards Islam in the 
hope that he will revert to it. Allah ta'alà knows best.' 


Ahsan al-Fatawa: 


Although Imam Abi Yüsuf and Imam Muhammad rahimahumallah say 
that it is impermissible, the transaction will be valid. There is leeway 
to act on this view when it becomes the general norm and when there 
is a severe need. 


gh oue y AM) atl Spall oped! gl wee aad Ld Ss 
حنيفة) اعلم أن تصرفات المرتد يتوقف فى الكسبين جميعاً وبو الصحيح‎ 


1 171060 al-Ahkam, vol. 4, p. 393. 
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JU;‏ بعض المشايخ إن تصرفہ في كسب الردة نافذ في ظابر الرواية وموقوف في 

رواية الحسن Ugly‏ اصح وبذا كلم عند الإمام وأما عندبما فتصرفاتہ نافذة 
فى الكسبين قبستافى. (فتح المعين: [GN‏ 

Allah ta‘ala knows best. 

Trading in crabs 


Question 


In Fatawa Shami, ‘Allamah Shami rahimahullah states in the chapter on 
invalid transactions that the sale of all animals except pigs is 
permissible. We conclude from this that Hanafis are of the view that 
the sale of crabs is permissible. If this is the case, then it is against the 
principles of Hanafi jurisprudence because a crab is classified as an 
animal which is not consumed. How, then, can it become a commodity 
of value? How can its trade be permissible? 


Answer 


The permissibility and impermissibility of trading in an animal is not 
based on whether it is consumed or not consumed. Rather, the 
fundamental basis is whether benefit can be derived from it and it is 
also not intrinsically impure (najis al-‘ayn). If these two conditions are 
met, trading in it will be permissible even if it is not consumed. The 
reason why the jurists prohibited them in the past is that benefit could 
not be derived from most of these animals, e.g. insects, snakes, crabs, 
frogs, etc. But today, benefit can be derived from them. They are used 
for medical purposes and have other uses as well. Because benefit can 
be derived from them, the fatwa is issued on the view of Imam 
Muhammad rahimahullah. 


ولا يجوز بيع النحل وبذا عند Gh‏ حنفية Gly‏ يوسف وقال محمد يجوز إذا كان 
محرزاً وہو قول الشافعي SY‏ حيوان منتفع بم حقيقة وشرعاً فيجوز بيعم Oly‏ 
کان لا یوکل كالبغل والحمار. وفي شرح العناية: قال SY‏ حيوان منتفع بم 
حقيقة باستيفاء ما يحدث nie‏ وشرعا لعدم ما يمنع عنم شرعاء وکل ما ہو 


! Ahsan al-Fatawa, vol. 8, pp. 250-252. 
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كذلك يجوز بيعم وکونہ غير ماكول اللحم لا ینافیہ كالبغل والحمار. (البداية 
مع شرح العناية على بامش فتح القدير: 415/7 باب البيع الفاسد» دار الفكر) 
وفي فتح القدير: والوجہ قول محمد للعادة الضرورية وقد ضمن محمد رحمه الله 
متلف كل من Joell‏ ودود القن By‏ الخلاصة في بيعبما قال: gaal‏ على قول 
محمد رحمه الله. (فتح القدير: e"‏ دار الفكر) 

وف الدر المختار: جخلاف غيربما من البوام فلا يجوز اتفاقاً كحيات وضب وما 
فى بحر كسرطان إلاالسمك وما جاز الانتفاع بجلده أو عظمم والحاصل أن 
جواز البيع يدور مع حل الانتفاع مجتئ واعتمده المصنف» وف الفتاوى 
الشامية: قولہ كحيات فى الحاوى الزابدي: يجوز بيع الحيات إذا كان ينتفع بها 
للأدويةء وما جاز الانتفاع بجلده أو عظمہ أى من حيوانات البحر أو غيربا... 
ونقل الساتحاني عن البندية: ويجوز بيع سائر الحيوانات سوى الخنزيز وسو 
المختار» وعليم مشى فى البداية وغيربا من باب المتفرقات. (الدر المختار مع 
فتاوى الشاى: cao‏ مطلب فى بيع دودة القرمز» سعيد) 


وفي تقريرات الرافعی: (يجوزبيع (OLH‏ بي ob‏ كان فیہا نفع إلا أنء يحرم 
ould LIST‏ هوف Gates‏ (المكرين الحا (ages NEV/0‏ 


وللاستزادة انظر: (فتح القدير: Blas e‏ منثورة» دار الفكر. والفتاوى 
البندية: (wv‏ 
Hadrat Maulana Zafar Ahmad 'Uthmani rahimahullah writes:‏ 


If frogs and crabs are considered to be valuable commodities - 
similarly where aquatic animals are generally considered to be 
valuable in the markets - then selling them is permissible and their 
income is lawful." 


1 Imdad al-Ahkam, vol. 3, p. 377. 
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Objection: There is an objection to the sale of crabs because Rasülullah 
sallallahu ‘alayhi wa sallam prohibited their sale. What is the answer to 
this? 


Answer: Hafiz Ibn Hajar rahimahullah says with reference to this 
Hadith: 


Peed J‏ (الدراية: OLS ase]‏ الذبائح) 
‘Allamah Zayla'i rahimahullah says with reference to the same Hadith:‏ 
غريب جدا. (نصب الراية: (C‏ 
This Hadith is extremely weak and cannot be relied upon.‏ 
Allah ta‘ala knows best.‏ 


Trade and commerce via the internet 


Question 


If a person does business via the internet, and the amount is paid into 
his account, will it be accepted as taking possession of the money? 


Answer 
Once the amount is transferred into the seller’s account and he 
receives an SMS notification to this effect, it will be classified as taking 
possession. This is because taking possession with one’s hands is not a 
prerequisite; mere takhliyah (this means the seller must remove all 
obstacles between the buyer and the sale-item) is sufficient. The word 
qabdah (taking possession) refers to a person being able to exercise his 
will through the permission of another. 

رد المحتار: 
إن التخلية قبض حكماً لو مع القدرة عليم بلا كلفة لكن ذلك يختلف 
بحسب حال المبيع» ففي نحو حنطة في بيت مثلاً فدفع المفتاح إذا أمكنم الفتح 
بلا كلفة قبضء وفي نحو دار فالقدرة على إغلاقبا قبض أى بان تكون فى البلد 
فيما يظبر» وفي نحو بقر في مرعى فکونہ بحيث یری وشار M‏ قبض وفي نحو 
OS‏ فکونہ بحيث لو مد يده تصل الیہ قبض By‏ نحو فرس أو طير في بيت 
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Ba aba!‏ منم بلا معين قبض. (رد المحتار» ew[t‏ مطلب فى شروط 
الحخلية» سعيد) 


بدائع الصنائع: 
Ll;‏ تفسير التسليم والقبض فالتسليم والقبض عندنا بو التخلية والتخل 
وبو أن UH‏ البائع بين المبيع وبين المشتري برفع الحائل بينهما على وجہ 
يتمكن المشتري من التصرف فيہ فيجعل البائع مسلماً للمبيع» والمشتري 
Lat‏ لم وكذا قسليم الغمن من المشتري إلى البائع. (بدائع الصنائع: 0/ Bet‏ 
حكم البيع» OLS‏ البيوع؛ سعيد) 
البحر الرائق: 
ولو وہب لرجل ثياباً في صندوق مقفل ودفع إلیہ الصندوق لم يكن قبضاً 
Gl,‏ كان" لقوق beni»‏ كان dedi a GS: gual Suae Y Les‏ 
(البحر الرائق: ۸٦/۷‏ كتاب الببة» کوئتہ. وكذا فى حيط البربانى: ٠٦۹/۷‏ 
الفصل GNI‏ فيما يجوز فى الببة وما لا S‏ 
وف الدر المختار: Semel,‏ من القبض كالقبض فلو وہب لرجل ثياباً في 
صندوق مقفل... الخ. (الدر المختار: eo‏ كتاب البببة» سعيد) 
Al-Ma'ayir ash-Shar‘yyah is the name of a book which has been‏ 
compiled by twenty-seven expert jurists. The following is stated‏ 
therein:‏ 
La ol‏ قيض" rest, WL Gut ale -LENI‏ الأعراف Lad‏ 
يكون قبضاً لہاء فكما يكون القبض حسياً في حالة الأخذ باليد أو النقل أو 
التحويل إلى حوزة القابض أو LS‏ يتحقق أيضاً اعتباراً وحكماً بالتخلية مع 
التمكين من التصرف» ولو لم يوجد القبض de‏ فقبض العقار يڪون 
بالتخلية وتمكين اليد من العصرف» فإن لم يتمكن المشتري من المبيع فلا 
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jee) pial) acu nee col Ul قيضاء‎ ed pee 
(yss 


We learn from this that when an amount is transferred into a person’s 
account in such a way that he can trade with it, then it is classified as 
“taking possession”. 


‘Itr Hidayah: 


Qabdah refers to having the power to exercise one’s will over an item 
through the permission of another. Whether this power is obtained 
through the permission of the owner [of the item] or through a Shar'1 
right, the qabdah will be considered permissible.* 


Islam Aur Jadid Ma'ashi Masa’il: 


The view of Imam Abü Hanifah rahimahullah is that a physical qabdah 
is not necessary. Rather, takhliyah will suffice. Takhliyah means that 
the buyer must be given the power to come and take possession of the 
item which he bought whenever he wants. When there is no obstacle 
to taking possession of it, we will conclude that takhliyah took place. 
For example, there are several items in a box. The buyer is given the 
key to the box. Once the key is given to him, qabdah has taken place 
irrespective of whether he takes the box away or not. Imam Bukhari 
rahimahullah prefers the view of Imam Abi Hanifah rahimahullah and 
narrates the Hadith of Hadrat Jabir radiyallahu 'anhu in this regard. 
Rasülullàh sallallahu ‘alayhi wa sallam bought a camel from Hadrat 
Jabir radiyallahu 'anhu. The latter then undertook a journey to 
Madinah with the same camel. Hadrat Jabir radiyallahu 'anhu did not 
get off the camel, but takhliyah took place. Imam Bukhari 
rahimahullah says that we learn that qabdah took place through the 
takhliyah.’ 


Aham Fighi Faysalei: 


a) If both parties [buyer and seller] are present at the same time on the 
internet, and the expression of acceptance takes place immediately 
after the offer, the transaction would be concluded. In such a case, 
both parties will be considered to have been present in the same place. 


b) If a person made an offer of sale on the internet, and the other 
person was not on the internet at the time but received information of 


1 Itr Hidayah, p. 88. 
? Islam Aur Jadid Ma'ashi Masa’il, vol. 2, pp. 99-100. 
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the offer later on, then this will be classified as a sale through 
correspondence. Once the other party reads about the offer, it will be 
necessary for him to express his acceptance of it.’ 


Further reading: Kitab al-Fatawa, vol. 5, p. 201; Na’e Masaá'il Aur ‘Ulama’-e- 
Hind Ke Faysalei, p. 97. 


Allah ta'alà knows best. 
An RCS transaction 


Question 
Is an RCS transaction permissible? This is how it works: 


A customer wants to buy an item on credit. The retailer tells him that 
the RCS company will buy it for him. The retailer gives him a form to 
fill, which is then faxed to the RCS company. If the application is 
approved, the RCS company will give a card to the buyer through 
which he will purchase the item. The company pays the retailer the 
full amount directly. In the meantime, the company does not charge 
the buyer any interest for three months. The customer will pay the 
money to the company. My question is: Can a retailer make 
arrangements to provide such a service? 


Answer 


If this is exactly how the transaction is concluded: The company buys 
an item from the retailer and sells it to the buyer at an added price, i.e. 
the company sells it to the buyer on credit at an additional price, then 
this transaction is permissible. However, the objection to such a 
transaction is that the owner or manager of the company does not 
take possession of the item. How, then, can it be permissible for it to 
sell the item before having taken possession of it? 


There can be two ways in which this could be made permissible: 


1. The company appoints the retailer as its representative for taking 
possession of the item. In other words, the owner of the company says 
to the retailer: "The item which I bought from you, you must take 
possession of it on my behalf. The same item will then be sold to the 
buyer at a certain price. 


! Aham Fiqhi Faysalei, p. 158. 
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ولو اشترى من إذسان كرأ بعینہ ودفع غرائره وأمره ob‏ يكيل فيبا ففعل 
Lents jlo‏ سواء Lule gi Lote cell OF‏ ان اة علي cys‏ وقد 
Se‏ المفترئ بشن العقد gy tye dues SY sped pl mead‏ ملك 
فصح أمره وصار البائع AS‏ لہ وصارت يده يد المشتري. (بدائع الصنائع: 
٥9‏ فصل فى حكم البيع؛ سعيد) 


One cannot object to this transaction by saying that a single person 
cannot be a seller and buyer at one and the same time. This is because 
the retailer is neither a buyer [of that item] nor a representative for its 
purchase. Rather, he is a representative for taking possession of the 
item. 


2. The buyer is made the representative for taking possession of the 
item on behalf of the RCS company. The objection which could be 
made to this is that the first representation of the buyer is one of 
taking possession, and this is classified as qabd amanat (a possession 
which contains the element of trust). The second taking of possession 
is qabd shira’ (taking possession on the purchase of the item). This 
second qabd is also known as qabd mu'awadah (taking possession after 
paying something in return for it) and qabd daman (taking possession 
with the element of responsibility or accountability). The jurists say 
that a qabd amanat cannot take the place of a qabd daman. 


The answer to this objection is that qabd amanat taking the place of a 
qabd daman is not a haram action. Rather, what the jurists mean is that 
if the item is destroyed before the buyer can exercise his will over it, 
he will not have to pay any compensation. Rather, the loss will be 
suffered by the company. Yes, after he exercises his will over it, the 
qabd amanat will automatically become a qabd daman, and the buyer 
will be held responsible. 


When the RCS company lays down the condition that if the amount is 
not paid within three months, it will charge an additional percentage, 
then this is a usurious transaction. But a loan does not become invalid 
on account of an invalid condition. 


bl jhe Vly‏ الفاشت ob yea)‏ قال اد کک يذه BUI‏ شرط أن 
goad‏ شير lye aw VS See‏ العرظة Ead boy dl OY Sy‏ مق 
أيه is cee sly S I‏ اال ,235 ]3,2 iR ted GS‏ 
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فلا تؤثر فيبا الشروط الفاسدة» ذكره العيني. وفى البزازية: وتعليق القرض 
حرام والشرط لا يلزم. (البحر الرائق: 20/187 باب المتفرقات من AS‏ 
البيوع» Gas‏ 


وكذا فى تبيين الحقائق: wv‏ والفتاوى البزازية على tol‏ الفتاوى البندية: 
(s/&«‏ 


The buyer should therefore try to pay back the amount within three 
months. If he does not, he will be committing the sin of paying 
interest. If the buyer enters into such an agreement mistakenly, it will 
be necessary for him to save himself from interest and pay the amount 
within three months. In other words, the retailer must endeavour to 
desist from collecting the interest. If the interest transaction is 
between the buyer and the RCS company, the retailer must distance 
himself totally from collecting it. 


It is also possible for the RCS company to appoint someone other than 
the retailer and buyer as the representative for taking possession of 
the item. 


Allah ta'alà knows best. 
Trading in black dye 


Question 


A person manufactures black dye and sells it. Is this permissible, 
bearing in mind that it is not permissible to use it? 


Answer 


The principle of the Sharr'ah with regard to the permissibility or 
impermissibility of trading in an item is that if it is possible to use the 
item in a lawful way, then trading in it is permissible. If there is no way 
an item can be used in a lawful manner, and is used solely in sinful 
ways, then trading in it is unlawful. Let it be clear that it is possible to 
use black dye in lawful situations. For example, a person waging jihad 
may use it to instil terror into the unbelievers. Similarly, an old man 
who has a young wife is permitted to dye his hair black according to 
Imam Abū Yusuf rahimahullah. Also, if a young man's hair turns grey 
prematurely due to some ailment, then it will be permissible for him 
to use black dye to remove this defect. 


Hadrat Maulana Zafar Ahmad 'Uthmani rahimahullah writes: 
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It is permissible to manufacture and sell black dye. 
(ese ausu ا‎ Se eee ed ac GY 
ومن شاب قبل أوان المشيب أو خضب لارهاب العدو فى الحرب يجوز لہ‎ 
الخضاب بالسواد كما صرح بم فى البندية وغيربا.‎ 
المحيط البربانى:‎ 


وأما الخضاب بالسواد: فمن فعل ذلك من الغزاة ليكون أبيب في عين العدو 
فبو محمود منہء اتفق علیہ المشايخ» ومن فعل ذلك ليزين نفسم للنساءء 
وليحبب نفسہ إليبن فذلك مكروه عليم عامة المشايخ» وبنحوه ورد الأثر عن 
عمر رضي الله we‏ وبعضيم جوزوا ذلك من غير كرابية» روي عن Bl‏ 
يوسف ST‏ قال: كما يعجبني أن تتزين لي يعجبها أن أتزين لباء بذه الجملة من 
شرح "السيرالكبير". (المحيط البربافى: 415/1 فصل ف الزينة» رشيدية) 


وفي فتاوى الشاي: قولء وييكره بالسواد» أى لغير الحرب» قال فى الذخيرة: أما 
الخضاب بالسواد للغزو ليكون أبيب في عين العدو فهو حمود بالاتفاق... الخ. 
(فتاوى الشاى: OLS eee]‏ الكرابية» سعيد) 

Ahsan al-Fatawa: 


It is permissible to manufacture and sell black dye because there is an 
instance in which it is permissible to use, viz. to instil terror in the 
hearts of the enemies. While it is not recommended to manufacture 
and sell black dye, it is not permissible to sell it to a person regarding 
whom you know with certainty that he will use it in an unlawful 
manner. As stated in Radd al-Muhtar and other books." 


Islam Aur Jadid Ma ‘G@shi Masa’il: 


The principle with regard to trading in an item is that if it is possible 
to use it in a lawful manner, then selling it is permissible even if it is 
generally used for impermissible actions. It is the duty of the buyer to 
use it in a lawful manner. Hadrat ‘A’ishah radiyallahu ‘anha had 


1 Ahsan al-Fatawa, vol. 8, p. 375. 
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bought a fabric with images on it. Rasülullah sallallahu ‘alayhi wa 
sallam expressed his disapproval when he saw it, but he did not order 
her to cancel the transaction [by returning it to the seller]. We learn 
from this that the sale was not impermissible. Acting under the 
suggestion of Rasülullah sallallahu ‘alayhi wa sallam, Hadrat ‘A’ishah 
radiyallahu ‘anha used the fabric to make a cushion and it was used as 
such.' 


Allah ta'alà knows best. 
Official documentation for the completion of a transaction 


Question 


A man sold his property to a person one year ago. The official 
documentation which indicates the transfer of the property into the 
buyer's name has not been done as yet. This means that according to 
the government, the property is still legally owned by the seller. Who 
is its owner according to the Sharrah? Furthermore, who will be 
responsible for the expenses such as water, electricity, etc. for the past 
one year? 


Answer 


According to the Sharrah, the transaction is complete once the two 
parties [buyer and seller] agree on the offer and acceptance. Once the 
buyer takes possession of the item, he becomes responsible for all its 
income and expenditure. The one whose name is on the official 
documentation is not considered. 


البداية: 


البيع ينعقد بالإيجاب والقبول... وإذا حصل GEM‏ والقبول لزم البيع. 
(البداية: (vc‏ 


المبيع إنما يدخل في ضمان المشتري بالقبض... OY‏ المبيع خرج عن ضمان 
BUI‏ بقبض المشتري فتقرر عليم ell‏ (بدائع الصنائع: ۰ FE)‏ سعيد) 


1 Islam Aur 10010 Ma'ashi Masá'il, vol. 4, p. 17. 
130 


شرح المجلة: 


الغرم بالغنم أى من ينال نفع شيء يتحمل ضرره. (شرح المجلة ٠/٠۸ GLA‏ 
المادة: (AY‏ 


Ul,‏ تفسير التسليم والقبض بو التخلية Belly‏ وبو أن يخلى البائع بين 
المبيع وبين المشتري برفع BEI‏ بينبما على وجہ يتمكن المشتري من 
التصرف فيم فيجعل البائع مسلماً للمبيع والمشتري قابضاً لہ... ولبذا يدخل 
المبيع في ضمان المشتري بالعخلية نفسها بلا خلاف. gle)‏ الصنائع: cofes‏ 


) 


Imdad al-Muftiyyin: 


Ownership according to the Shari'ah is not established by the mere 
name of a person in the official/governmental documentation. The 
owner will have to make the buyer its owner and give him possession 
of it.' 


Allah ta'ala knows best. 
Trading in cigarettes 
Question 


A man has a shop in which - in addition to other goods - he sells 
cigarettes. Is this permissible? Will his income be lawful? What is the 
ruling with regard to smoking cigarettes? 


Answer 


The medical fraternity concurs that cigarette-smoking is harmful to 
the body. This is why even the ‘ulama’ of the past had stated that it is 
makrüh. Based on this, trading in cigarettes is also makrüh. A person 
should abstain from such a business. Yes, we cannot say that his 
income is unlawful. The ‘ulama’ have presented considerable proofs 


1 11060 al-Muftiyyin, vol. 2, p. 890. 
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for the detestability of smoking cigarettes. Some of them are quoted 
below: 


(1) 


It entails wastage of money because it is neither classified as a food nor 
a drink. Furthermore, it has no benefit to the body. In fact, it is 
harmful to it. It entails wastage and extravagance. Allah ta‘ala says: 


A 5 5 idt GS 

Eat and drink, but do not be wasteful.1 
dido Urs U ey 
n $6; إِخْوَانَ الشَّيِطِيْنِ.‎ TYE الْمُبَدْرِيْنَ‎ Sess 
S a) 
Give to the kinsman his right, and to the needy and 
the traveller. Do not squander senselessly. Surely 


the squanderers are the brothers of the devils. Satan 
is ungrateful to his Sustainer2 


Rasülullah sallallahu 'alayhi wa sallam said: 
إن الله حرم عليكم عقوق الأمبات ومنعاً وبات ووأد‎ 
قيل وقال وكثرة السوال وإضاعة المال.‎ SI البنات وكره‎ 
(صحيح البخارى: ؟/۸۸4» باب عقوق الوالدين)‎ 


..Allah ta‘ala made the squandering of wealth 
unlawful to you. 


(2) 


Cigarette-smoking is destructive to the body. Modern doctors concur 
that it is harmful to one’s health. Some of its harms are: 


According to the Gujarati newspaper, Sandish, a single draw on a 
cigarette causes one million bacteria to enter the body. These take 
control of the smoker’s lungs, gullet and intestines. They then have 


1 Sarah al-A' raf, 7: 31. 
? Surah Bani Isra’il, 17: 26-27. 
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destructive effects on these organs. The toxic ingredients in tobacco 
cause cancer. In addition to cancer, several other blood diseases are 
born. It causes ulcers, asthma, ACDT and stomach ailments. Smoking 
cigarettes is - so to say - synonymous to conveying the person 
towards death or at least causing him to suffer chronic ailments.’ 


At-Taqaddum al-‘Ilmi quotes from the World Health Organization that at 
least four million people die annually as a result of smoking cigarettes. 


After much research and investigation, major laboratories of the world 
have concluded that cigarettes contain 4 700 toxic ingredients, out of 
which 143 are the direct causes of cancer. Some of them are: 


1. Nicotine - it causes asthma, and weakness of the brain and 
heart. 


2. Carbon monoxide - an extremely harmful substance. 
3. Arsenic - used in rat poison. 


4. Cadmium - a poisonous substance which is an active 
component in battery acid. 


Formaldehyde - a chemical used to preserve dead bodies. 
DDT - a pesticide. 
Ammonia - used to clean floors and tiles. 


Acetone - used to remove nail polish. 


SOS ngon cube go SON 


Toluene - used in factories to clean machinery. 
10. Methanol - a main component in rocket fuel. 
11. Hydrogen cyanide - a poisonous substance.” 


The harms of the above toxic substances are not confined to the 
cigarette smoker, but to those who are around him. Cigarette smoking 
is especially harmful to the foetus of a pregnant woman. In fact, 
cigarette smoke sometimes causes a woman to abort, the foetus to die 
or for it lose weight. It causes under-developed or malformed children 
to be born, or for the infant to be born with chronic ailments. No 
matter what, cigarette smoking is extremely harmful to the foetus, to 
suckling children and young children.’ 


1 Sandish, p. 7, dated 25/01/2010. 

? At-Taqaddum al-‘Ilmi. 

° At-Taqaddum al- Timî, issue number 68, February 2010. 
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These are some of the harms of cigarette smoking.’ 


A Hadith states: 

لا ضرر ولا ضرار. (رواه ابن ماجة والدارقطنى عن Gl‏ سعيد الخدرى» وابن 
غباس وغيادة بن الضامت رضي الله Larus ace‏ ومالك ف ا لوطا (Shaye‏ 

There are several explanations to this Hadith: 

ضرر ابتداءً ولا ضرر للغير انتقاماً وانتصاراًء فمن ذبح شاتك فلا تذبح شاتہ 


Do not be the initiator in harming someone, nor harm others when 
exacting revenge. 


à ty bn deus: 9 acl sica Sy al eee uel oe Y 
المجازات.‎ 


Do not deprive the rights of others, and do not cause more harm than 
what was done to you. 


5 ضرار للغير‎ y و‎ Laid ضرر‎ y 
Neither harm yourself nor harm others. 


The third meaning is applicable here. 
Allah ta‘ala says: 


PRECES 


Do not kill yourselves? 


This shows that one should also abstain from adopting the causes of 
one's destruction. Allah ta'alà says in another place: 


ASA إلى‎ ends A Y; 


Do not throw your lives into destruction.! 


* Quoted from the monthly al-Fárüq, pp. 56-57, Dhü al-Hijjah 1431 A.H., article 
written by Maulana Hudhayfah Wastanwi. 


? Sürah an-Nisa’, 4: 29. 
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(3) 


The third harm is the foul smell which is both harmful and offensive. 
Allah ta‘ala says: 


8 5 i3 | 2 z e543 
..and forbids upon them impure things? 


Because its impurity is not known with certainty, it is not haram, but it 
is certainly makrüh. 


Some scholars say that it is intoxicating or inebriating, so it is haram. 
However, research scholars say that there are doubts about it being an 
intoxicant. 


الإسكار غيبوبة العقل مع حركة الأعضاء والتخدير غيبوبة العقل مع فتور 


Intoxication refers to the befuddlement of the brain while the limbs 
are able to move. Takhdir refers to the befuddlement of the brain 
while the limbs become immobile and heavy. However, the doctors 
classify it as the cancer of the airways, stomach and lungs. It is harmful 
to the kidneys and liver, and is a cause of weakness of the heart and 
eyesight. As mentioned previously. 


Hadrat Maulana Mufti ‘Abd ar-Rahim Lajpauri Sahib rahimahullah 
writes: 


Whether it is makrüh tahrimi or tanzihi, it ought to be given up. One 
should not make a habit of it. Excessive smoking amounts to wastage 
and sin. The mouths of smokers have a stink - something which 
Rasülullah sallallahu 'alayhi wa sallam abhorred.? 


Hadrat Maulana ‘Abd al-Wahid Makki wrote a monograph on the 
prohibition of cigarettes. Towards the end, Hadrat Maulana ‘Ashig 
Ilahi Bulandshahri Madani - former mufti of Dar al-'Ulüm Karachi - 
wrote a review. A part of it is quoted here: 


Now that the harms of cigarettes have become clear in our times and 
doctors too attest to the harms of cigarette smoking, the muftis can 


! Sürah al-Bagarah, 2: 195. 
? Sürah al-A'raf, 7: 157. 
° Fatawd Rahimiyyah, vol. 2, p. 242. 
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issue a fatwa of impermissibility on the basis of its harms. It is 
essential to save the Muslim community from its stench, its other 
harms and from wastage. All scholars ought to think about it. Due to 
the harms of cigarette smoking, there is no hesitation in issuing a 
fatwa of impermissibility. 


I do not understand Hadrat Maulana’s fatwa of impermissibility 
(hurmat). I am of the view that the fatwa of reprehensibility (karahat) 
is more appropriate. 


To sum up, it is makrüh to trade in cigarettes, but its income is lawful. 
وصح بيع غير الخمر ومفاده صحة بيع الحشيشة والأفيون. وف الشامية: قولہ‎ 
البيع والضمان» لكن الفتوى‎ GLY BIE وصح بيع غير الخمر أى عنده‎ 
قولبما فى الضمان. قولہ ومفاده أى مفاد التقييد بغير‎ des على قولہ فى البيع‎ 
Aouad فرق الأشرية الحرمة‎ ad الحم‎ us LY ذلى‎ ase, Lil 
LE (الدر المختار مع رد المحتار: 56/1؛»‎ ld يفيد صحة بيعبما‎ Lay 
الاشربة» سعيد)‎ 
وفى الشامية: نظمم الشرنبلالي في شرحہ على الوببانية بقولہ ويمنع من بيع‎ 
الدخان وشربہ وشاربہ فى الصوم لا شک يفطر. (فتاوى الشای: ۳۹/۲ باب ما‎ 
يفسد الصوم وما لا يفسده سعيد)‎ 
الذي حدث وکان حدوثہ بدمشق‎ Gell, وف الدرالمختار: قال شيخنا النجم:‎ 
A nd ple ob Sca Y sl alt يدع‎ I بعد‎ pte dat dew d 
مفتر» وفى الشامية: قولہ والعتنء أقول: قد اضطربت آراء العلماء فیہ فبعضہم‎ 
By AML وأفردوه‎ CELL قال بكرابتم» وبعضهم قال بحرمتم» وبعضهم‎ 
شرح الوببانية للشرنبلالى: ويمنع من بيع الدخان وشربم. (الدر المختار مع رد‎ 
di de المحتار: 04/1 كتاب الاشربة. وكذا فى حاشية الطحطاوى‎ 


الفلاح» ص ee‏ قديمى) 
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Kifayatul Mufti: 


It is permissible to trade in cigarettes and tobacco. Profits accrued 
from their sale is lawful.” 


Ahsan al-Fatawa: 
It is permissible to trade in cigarettes.’ 
Kitab al-Fatawa: 


Cigarettes, birhi? and gutka’ are harmful to the health. The least is that 
they are makrüh.? 


Allah ta‘ala knows best. 

Trading in coffins 

Question 

Is it permissible to trade in coffins? Can they be sold to non-Muslims? 
Answer 


In normal conditions, it is makrüh and inappropriate to use a coffin for 
a deceased Muslim. It may be used during times of need. On the other 
hand, since non-Muslims are not liable to follow the subsidiary rulings 
of Islam, there is leeway to sell coffins to them. It is permissible to 
trade in coffins. 


وكان الشيخ الإمام أبو بج me‏ بن الفضل يقول: لا بأس بم في ديارنا لرخاوة 
الأرض وكان يجوز استعمال رفوف الخشب EL,‏ العابوت للميت go‏ قالوا لو 
اتخذوا byb‏ من حديد لم أر بم BLL‏ بذه الديار. (المبسوط للامام 
ely eit] Cees all‏ غيل المع ركذا فى بدائع الصنائع فى ترتيب الشرائع: 
۱ فصل فى الدفن» سعيد) 


1 Kifayatul Mufti, vol. 9, p. 148. 

? Ahsan al-Fatawa, vol. 6, p. 495. 

° A type of hand-rolled cigarette which is quite popular in India. 
4 A substance which is included in betel-leaf. 

° Kitab al-Fatawa, vol. 5, p. 202. 
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وفي تبيين الحقائق: وإذا كانت الأرض رخوة فلا بأس بالشق واتخاذ التابوت من 
حجر أو حديد ويفرش فيم التراب. (تبيين الحقائق: «te^‏ باب الجنائز 
ملتان) 

وف الدر المختار: ولا بأس باتخاذ تابوت ولو من حجر أو حديد لہ عند الحاجة 
eo M s‏ الله by re‏ القاميةة Al ye ALI SE‏ كرون 
التابوت من رأس المال إذا كانت الأرض رخوة أو ندية مع OS‏ التابوت في 
غيربا bb, SS‏ قزل cl (I Js) ASU old‏ للميت كنا ف البخر أو 
«ju‏ ومفہومہ sh‏ لا بأس بہ للمرأة مطلقاًء وہہ صرح في شرح المنية فقال: 
وفى المحيط واستحسن مشايخنا اتخاذ العابوت للنساء يعنى ولو لم تكن 
الأرض رخوة فإنہ أقرب إلى الستر والتحرز عن مسها عند الوضع فى القبر. 
al)‏ المختار مع رد المحتار: ٠٠/۲‏ مطلب فى دفن الميت» سعيد) 


وف الدر المختار: والحاصل أن جواز البيع يدور مع حل الانتفاع. (الدر 
المختار: ewe‏ سعيد) 


Maulana Khalid Sayfullah Sahib writes: 


The permissibility or impermissibility of trading in an item is also 
related to whether it is of benefit or not. It seems that items whose 
sale and purchase are not explicitly prohibited in the Qur’an and 
Hadith, but can be of benefit at some time or the other, then the jurists 
say that it is permissible to trade in them.’ 


Allah ta'alà knows best. 
Selling neck-ties 
Question 


Is it permissible to trade in neck-ties? What is the ruling with regard to 
the income from their sale? 


1 Halal Wa Haram, p. 355. 
138 


Answer 


A neck-tie is worn by non-Muslims and flagrant sinners. It is makrüh 
to trade in it. One ought to abstain from selling it. Nonetheless, the 
income derived from its sale cannot be classified as unlawful. 


Gs‏ المحيط : لايكره بيع الزنانيرمن النصراني والقلنسوة من 
المجوسي OY‏ ذلك إذلال Ld‏ وبيع المكعب المفضض للرجل إن ليلبسم 


ع 


Sole] SY ee‏ على لبس الحرام ol‏ كان إسكافاً أمره OLS!‏ أن يتخذ لہ 
خفاً على زي المجوس أوالفسقة أوخياطاً أمره أن يتخذ لہ ثوباً de‏ زي الفساق 
25M dem i xk Geese‏ ديه ااي “اجون .وا لعف 
(ردالمحتار:7/*96»فصل فى البيع؛سعيد)- 

Fatāwā Mahmüdiyyah: 


At one time, a neck-tie used to be the hallmark of Christians, so the 
ruling with regard to it used to be severe. Now it is commonly worn by 
non-Christians as well. The ruling has therefore been lightened. We 
cannot say that it is polytheism or unlawful. At the same time, it is not 
devoid of detestability. The detestability will be severe in some places, 
and light in others. We will not stress its prohibition in places where 
its use is common. 


Some scholars say that a neck-tie is a religious feature of Christians, 
and therefore impermissible. 


Observe the following from the marginalia of Fatawa Mahmüdiyyah: 


Although a neck-tie has become common among Muslims, it is 
essentially a part of Western dress. If it is not imagined to be a part of 
Western dress, it is still a dress of flagrant sinners and immoral people. 
Thus, it will be prohibited on the basis that it entails imitation of 
flagrant sinners. The other point is that righteous and pious people do 
not approve of it because it is in conflict with the dress of the ‘ulama’ 
and devout Muslims. The third point is that Christians make reference 
to the crucifixion of Hadrat ‘Isa ‘alayhis salam when they wear a neck- 
tie. And this is against the text of the Qur’an. Together with the point 
of imitating the unbelievers, the fact that it is a religious feature of 
Christians, it will not be permissible to wear it. (Some 'ulama' disagree 


1 Fatàwá Mahmüdiyyah, vol. 19, p. 289. 
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on the issue of it being a reference to the crucifixion and a religious 
feature.) 


وعن ابن عمر رضي الله تعال عنبما قال: قال رسول الله صلی الله علیہ وسلم: 
"من تشبم بقوم' أى من شبہ نفسم بالكفار مثلاً فى اللباس وغيره أو بالفساق 
أو الفجار أو ob‏ التصوف والصلحاء الأبرار "فهو منهم" فى الإثم والخيرء JU‏ 
الطيبي: بذا عام فى gE, GID‏ والشعار Wy‏ كان الشعار أظبر فى التشبم... 
(مرقاة المفاتيح» OLS‏ اللباس» 0٠65/7‏ رشيدية). (مستفاد از حاشیہ فتاوى 


محموديم: ۸٩/۱۹‏ مبوب ومرتب) 
Fatawa Rahimiyyah:‏ 


Question: Hindus celebrate a festival called Raksha Bandhan in which a 
sister ties a rakhi (string) around her brother’s wrist. How is it to sell 
these rakhis during this festival? 


Answer: Selling a rakhi is akin to aiding non-Muslims in their religious 
practices. One ought to abstain from it.’ 


Fatawa Mahmüdiyyah: 


According to the Shari'ah, this feature of the non-Muslims is not one 
of honour. Instead, as a dress-code, it entails their humiliation. 
Nonetheless, it is better and more cautious to abstain from trading in 
it.’ 

To sum up, trading in neck-ties is not devoid of detestability. It is 
better to abstain from it. Even so, the income derived from their sale is 
not unlawful. 


Allah ta'alà knows best. 
Trading in dolls 
Question 


Is it permissible to trade in dolls? 


1 Fatawa Rahimiyyah, vol. 9, p. 206. 
? Fatāwā Mahmüdiyyah, vol. 16, p. 138. 
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Answer 


If a doll has a head, eyes, ears, nose, and other body parts which are 
clearly identifiable; then it is not permissible to buy or sell it. 


الدر المختار: 


اشترى ثوراً أو فرساً من خزف لأجل استئناس الصبي لا يصح ولا قيمة لم. 
yall)‏ المختار: eo‏ سعيد) 


اشترى ثوراً أو فرساً من خزف لاستئناس الصبي لا يصح ولا قيمة لہ ولا 
يضمن متلفہ كذا فى القنية. (الفتاوى البندية: (s\o/‏ 
Fatawa Mahmüdiyyah:‏ 


There is no harm if a doll or any other toy does not have the 
appearance and form of a living creature. It is prohibited to make a 
form of a living creature and to place it in one’s house. It should not be 
obtained even for children. One should not trade in such items.’ 


Idah al-Masa'il: 


To make a doll out of clay, fabric, plastic, etc. and to buy or sell it while 
it has a head, eyes, ears, nose, etc. is not permissible. 


Further reading: Fatawa Rahimiyyah, vol. 9, p. 204. 
Fatawa Mahmüdiyyah: 


It is not correct to furnish the Hadith of Hadrat ‘A’ishah radiyallahu 
‘anha (Mishkat al-Masabih, vol. 2, p. 280) as proof for the permissibility 
of present day dolls. This is because there are several possibilities with 
regard to her Hadith. Mulla ‘Ali Qari rahimahullah writes: 


وكشي أن Lar Oye‏ من أحاديت الدين عن 3 pall‏ & لما ذكر من 
المصلحة ويحتمل أن يكون قضية عائشة رضي الله تعالل عنبا ذه في أول 


1 Fatawa Mahmüdiyyah, vol. 19, p. 503. 
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البجرة قبل تحريم الصورة. (مرقاة المفاتيح: ٠۰٦/٦‏ امداديم). (فتاوى محموديم: 
(co /\A‏ 


والمراد پہنا ما يلعب بم الصبية من الخرق والرقع ولم يكن لها صور مشخصة 
كالتصاوير المحرمة. (حاشية مشكؤة شريف: «ACC‏ باب عشرة النساء) 
Idah al-Masa’il:‏ 


The Hadith which makes mention of Hadrat ‘A’ishah radiyallahu ‘anha 
playing with a doll was before the prohibition of images and statues of 
animate objects. When the order of prohibition was revealed, Hadrat 
‘A'ishah radiyallahu 'anhà put an end to the doll. Furthermore, her doll 
did not have a head - the main reason for its prohibition. 


وجزم ابن الجوزي ob‏ الرخصة لعائشة رضي الله Sls‏ عنبا في ذلك كان قبل 
التحريم. (عمدة القارى: eve‏ باب BLABY‏ الى الناس» ملتان) 

Allah ta‘ala knows best. 

Trading in clothing which is against the Shari’ah 


Question 


What is the ruling with regard to trading in women’s clothing which is 
against the Shari'ah, e.g. the sides of the garment are open? 


Answer 


It is permissible to trade in such garments but it is better to abstain. 


رد المحتار: 


وف المحيط: لا يكره بيع الزنانير من النصراني والقلنسوة من المجوسي OY‏ 
Ss‏ إذلال لہما وبيع الكت اك dd‏ ن اا تكو ا 
على لبس الحرام وإن كان إسكافاً أمره إذسان أن يتخذ لہ خفاً على زي المجوس 
eg A esso libs Rad |‏ عل ces.‏ الفاق كر له نع 


1 [dah al-Mas@’il, p. 157. 
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«qe! سبب التشبم بالمجوس والفسقة. (رد المحتار: 56/7 فصل ف‎ ES 


سعيد) 


بيع الزنار من النصارى والقلنسوة من المجوس لا يكره. (الفتاوى البندية: 
(ev Jv‏ 

Fight Maqalat: 
If an item or garment can be used in a permissible and impermissible 


way, it is permissible to trade in it. If a person buys it and uses it in an 
impermissible way, it will be the buyer's sin." 


Fatawa Mahmüdiyyah: 


It is permissible to sell such a garment...nonetheless, it is better to 
abstain from trading in items of this nature.’ 


Mahmid al-Fatawa: 


Question: A Muslim tailor sews non-Shari garments for Hindu 
customers. Is it permissible for him to take payment for this work? 


Answer: It is permissible, but it is better to exercise caution.’ 
Kitab al-Fatawa: 


There are garments which cannot be worn in the presence of non- 
mahrams. There are others which do not have long sleeves but can be 
worn in front of mahrams (e.g. one's father, son, etc.). As for the 
husband, a woman may wear any type of garment in his presence 
provided it is done in privacy. Since the businessman does not sell a 
garment with this purpose nor encourages it to be worn in the 
presence of non-mahrams without observing the rules of hijab, and 
there are instances in which it is permissible for women to wear them, 
it will be permissible for the businessman to sell such garments. The 


1 Fight Maqalat, vol. 3, p. 100. 
? Fatāwā Mahmüdiyyah, vol. 16, p. 138. 
? Mahmüd al-Fatawa, vol. 3, p. 82. 
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woman who buys the garment with an impermissible intention and 
wears it in an unlawful manner will be sinning.’ 


Allah ta‘ala knows best. 
Tobacco farming 


Question 


Is it permissible to farm tobacco and trade in it? 


Answer 


It is permissible to farm tobacco and trade in it. Although tobacco is 
used in cigarettes, the prohibition of cigarettes is not full accepted. 
Also, it is non-Muslims who are the majority of smokers. Nonetheless, 
it is better to abstain from farming and trading in tobacco. 


قلت: فيفهم منم "القاعدة: الأصل الإباحة" حكم النبات الذي شاع في 
زماننا Gull‏ بالتتن» فتنبم» وقد كربم شيخنا العمادي في بديتم إلحاقاً لہ 
بالغوم والبصل بالأوك فتدبرء وفي رد المحتار: قولہ فيفيم منہ حڪم النبات 
"وسو الإباحة على المختار أو العوقف وفيم إشارة إلى عدم تسليم إسكاره 
وتفتيره وإضراره» وإلا لم يصح إدخالہ تحت القاعدة المذكورة و لذا أمر بالتنبه. 
قولہ وقد کرہہ شيخنا العمادي في ہدیتہء أقول: ظاہر کلام العمادي nil‏ مكروه 
able Gantry Lt‏ وزة gall ace Gare Ades‏ ف oda Ct‏ فقول 
الشارح GU-‏ لم بالغوم والبصل فيم نظرء إذ لا يناسب كلام العماديء نعم 
إلحاقہ بما ذكر بو الإنصاف» قال gl‏ السعود: فتكون الكرابة تنزيبية» 
والمكروه تنزيباً يجامع الإباحة» JU,‏ ط: ويوخذ منم ALS‏ العحريم فى 
المسجد للنبي الوارد فى pall‏ والبصل وہو ملحق بہماء والظابر كرابة تعاطيم 
حال القراءة لما فيہ من الإخلال بتعظيم كتاب الله تعالك. (الدر المختار مع رد 


المحتار: 70/5 co‏ كتاب الاشرية» سعيد) 


1 Kitab al-Fatawa, vol. 5, p. 271. 
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وف الدر المختار: وصح بيع غير الخمر ومفاده صحة بيع الحشيشة والآفيون» 
وف الشامية: قولء ومفاده Gl‏ مفاد التقييد بغير abl‏ ولا شك في ذلك 
eal od peas‏ فرق الأ decas da otii te‏ برعا aes‏ ا 
Ta lifat Rashidiyyah:‏ 

Trading in edible tobacco is permissible but not good.’ 

Kifayatul Mufti: 

It is permissible to trade in tobacco and its income is lawful.’ 

Kitab al-Fatawa: 


The balanced and correct view with regard to tobacco is that it is 
makrüh to consume it. If it is makrüh to eat something, it will be 
makrüh to trade in it. While trading in tobacco is not haram, it is not 
devoid of reprehensibility.’ 


Fatawa Mahmüdiyyah: 


It is permissible to farm tobacco, trade in it, and use it. Yes, if it is 
intoxicating, it will become unlawful. When going to a masjid, the 
person [who smoked or consumed it] must pay particular attention to 
cleaning his mouth to remove the stink.’ 


Mu'allim al-Figh: 


Question: Is it permissible to trade in tobacco which is used for 
consumption and smoking, if the trade is done to accrue profits and 
earn a livelihood? 


Answer: It is permissible. ‘Allamah Ibrahim ibn Husayn writes: 


! Ta'lifat Rashidiyyah, p. 401. 

? Kifayatul Mufti, vol. 9, p. 148. 

° Kitab al-Fatawa, vol. 5, p.203. 

4 Fatāwā Mahmüdiyyah, vol. 24, p. 162. 
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As las pill pe d ue FUN ORY jen’ وشراتا‎ bag bob 
الأصحاب عدم الجواز في مثلبا بما لا ينتفع بہ. (رفع الالعباك في حكم‎ 

Pls‏ شجرة العنباك). 
The buying and selling of tobacco is permissible because it has other‏ 


benefits apart from smoking. For a thing to be impermissible, there 
must be no possibility of deriving benefit from it.’ 


Trading in tobacco is permissible. As for a huqqah, because there are 
differences of opinion about it, and the majority say it is makrüh, one 
should abstain from trading in tobacco which is used for smoking.’ 


Islam Aur Jadid Ma'ashi Masa’il: 
The principle with regard to trading in an item is that if it is possible 


to use it in a lawful manner, then selling it is permissible even if it is 
generally used for impermissible actions.’ 


Allah ta'ala knows best. 
Black marketing 


Question 


Is it permissible to trade in smuggled goods and trade on the black 
market? Can a person trade with people who are involved in this type 
of business? 


Answer 


Self-honour is the most important thing for every Muslim. Selling 
goods by breaking the law of the country could result in disgrace from 
the government. A person should therefore abstain from trading in 
this way. Although it may be permissible in itself, it is reprehensible. If 
it includes cheating and lying, then it will be totally unlawful. 


Fatawa Rahimiyyah: 


If the item is not impure, not prohibited to use, and not prohibited to 
trade in [according to the Shari‘ah], and it was bought from the owner; 
then trading in it is lawful in itself. However, because it is against the 


* Mu'allim al-Fiqh - Urdu translation of Majmü'ah al-Fatawa, vol. 2, p. 142. 
? Ibid. p. 140. 
° Islam Aur Jadid Ma‘ashi Masa’il, vol. 4, p. 17. 

146 


law of the country, and the criminal becomes eligible for punishment - 
and it is not permissible to disgrace and humiliate one’s self - a 
transaction of this nature should not be entered into.’ 


Fatawa Mahmüdiyyah: 


When a person purchases an item, he becomes its owner. He has the 
right to use it for himself, give it to someone, or sell it. It then becomes 
permissible for the one who buys it from him to use it; after all, he has 
become its owner. However, when a person lives under a government, 
he is obliged to abide by its laws. If he breaks the law, he will be 
committing a crime. This could put his honour and wealth into danger; 
and it is foolish to put one’s honour and wealth into danger.’ 


Jadid Mu‘amalat Ke Shar'i Ahkam: 


The reality of a smuggling transaction entails bringing in goods from 
another country or bringing them into one’s country. If it is lawful 
wealth, the transaction is permissible according to the Sharrah. 
However, because the government placed restrictions on it, a person 
has to commit many sins when acting against the law. For example, a 
person has to speak many lies, he has to pay bribes, and he has to put 
his life and honour into danger - all of which, the Shari'ah has 
instructed us to safeguard and protect. Sometimes, a person has to 
bear physical torment and face imprisonment. This is why the law of 
the country has to be abided and one has to abstain from business of 
this nature. Nonetheless, it is permissible to trade in smuggled goods 
provided they are lawful items, and it is permissible to utilize them. 
The income from their trade is lawful? 


Allah ta‘ala knows best. 
Trading in fireworks 


Question 


Is it permissible to trade in fireworks? We know for a fact that the 
buyer will be wasting his wealth by buying them. And wastage and 
reckless spending are unlawful in the Sharr'ah. 


1 Fatawa Rahimiyyah, vol. 9, p. 222. 

? Fatāwā Mahmüdiyyah, vol. 16, p. 148. 

° Jadid Mu'amalàt Ke Shari Ahkam, vol. 1, p. 105. 
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Answer 


Reckless spending is unlawful and a major sin. It is necessary to 
abstain from it and repent. Trading in fireworks is makrüh. There is no 
wastage and destruction of wealth in the transaction itself. Instead, 
the buyer purchases them and will use them in the wrong manner. A 
principle of the Sharr'ah is that the rule is applied to the doer; not the 
causer. The trader is merely the cause. Therefore, the burden of the sin 
will be borne by the buyer/doer. Furthermore, the buyers are 
generally Hindus who are not bound to adhere to the subsidiary 
rulings of Islam. This is why we cannot say that a business of this 
nature is unlawful. Nonetheless, it is better to abstain from it. 


Nowadays there are many harms in fireworks. For example: 


1. Wastage of wealth in something which has no benefit. Muslims 
and non-Muslims are committing this sin. In Pakistan, Muslims 
light fireworks on the occasions of ‘id. In India, the Hindus do 
the same during their festivals, and Muslims emulate them. 
This is even more dangerous. 


2. The air and environment become polluted by the gunpowder, 
and it leaves behind adverse effects. 


3. Most governments do not permit fireworks. In many places, 
people end up breaking the law and they have to face the 
might of the police. 


4. The sleep of people is disturbed. They cannot hear normal 
conversations. This is why one has to abstain from this 
business, even though we cannot classify its income as 
unlawful. 


5. Animals are disturbed and distressed. They even lose their 
minds at times. 


شرح المجلة: 
Cally Ged oe Je Y ol ell glee byt oe ol cule as‏ فل 
at e ad o og Joti‏ أن yey‏ :ذا Jie‏ 
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لو فعل أحد فعلاً يكون سبباً لعلف شيء ثم حال بين ذلك الفعل وبين 
ab!‏ فعل اختياري يعني لو باشر إتلاف ذلك الشيء شخص آخر يكون 
ذلك الفاعل المباشر الذي ہو صاحب الفعل الاختياري Leake‏ 

إذا اجتمع المباشر والمتسبب أضيف الحكم إلى المباشر. (شرح المجلة 
cL e 6 SU‏ المادة: 4 (£v&-V/&n veo‏ 


شرح القواعد الفقهية: 

إن الفاعل بو العلة المؤثرة» والأصل فى الأحكام أن تضاف إلى Ule‏ المؤثرة لا 
إل SY ale aue‏ كلك Mees E SE a sly Gs!‏ بين 
فعلہ والاثر المترتب ede‏ من تلف أو غيره فعل Jeb‏ تار والمباشر بو 
الذي يحصل الأثر بفعلہ من غير أن يتخلل بينهما فعل OSS GLE Jeb‏ 
أقرب لإضافة الحكم إليہ من المتسبب» قال الرملي في حاشیتہ على جامع 
الفصولين (فى الفصل YY‏ صفحة :)١2‏ إذا اجتمع المباشر والمتسبب فالمباشر 
مقدم كالعلة» وعلة العلة والحكم يضاف إلى العلة لا إلى علة العلة. (شرح 
القواعد الفقبية: ۷٤ء‏ المادة» ode‏ دمشق) 


نتائج الأفكار: 

من آجر Gu‏ لیتخذ فيم بيت نار أو يباع ad‏ الخمر: Gi]‏ صحت عند gi‏ 
حنيفة لتخلل فعل Jeb‏ مختار ولأن خطاب التحريم غير نازل في حقم. 
(نتائج الافكان تكملة فتح القدير: ٠/٠١‏ دار الفكر) 
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فتاوى شاى: 


ples‏ من بذا أنه لا يكره بيع ما لم تقم المعصية بہ كبيع الجارية المغنية 

والكبش النطوح والخنامة الطيارةوالعصير راشب من يعحة مع jl‏ 

(فتاوى شاى: OLS ens‏ الحظر والاباحة» فصل فى البيع؛ سعيد) 
Kitab al-Fatawa:‏ 


Muslims are the addressees for subsidiary rulings of the Shari'ah; not 
non-Muslims. These items are mostly bought by non-Muslims. This is 
why it is permissible for Muslims to sell them; but better for them to 
abstain.’ 


Further reading: Imdad al-Fatawa, vol. 4, p. 322. 
Allah ta‘ala knows best. 

Buying stolen goods 

Question 


A person has an overriding feeling or knows with certainty that a 
certain business sells stolen goods. Is it permissible to buy from such a 
business? What if a person has stolen goods? Can I buy them from 
him? 


Answer 


If you have an overriding feeling or you know with certainty that a 
person is selling stolen goods, then it is not permissible for you to buy 
them because it is necessary to return them to the actual owner. 


حدثنا وكيع قال: حدثنا سفيان» عن مصعب بن محمد» عن رجل من أبل 
المدينة قال: قال البي صل الله عليہ وسلم: من اشترى سرقة» وجو يعلم أنبا 
سرقة فقد شرك في عاربا وإثمہا. 

قال الشيخ محمد عوامة: مصعب بن محمد بن عبد الرحمن العبدرى» لا بأس 
wn‏ روی عن ]353 وغيره» لكن شيخ لم ډسم» فالإسناد ضعيف ew‏ 


1 Kitab al-Fatawa, vol. 5, p. 204. 
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والحديث عزاه فى المطالب العالية Orea)‏ واتحاف الخيرة (e)‏ إلى ابن عمر 
رضي الله عنه بمثل إسناد المصنف» db‏ أحمد بن que‏ عن قبيصة عن 
سفيان» عن مصعب بن ميناءء عن شيخ من الأنصار وزاد البوصيري في 
مختصر ا تحاف السادة المبرة (eta)‏ عزوه إلى الطبراني أى: مرسلاً» قلت: دکر 
ذلى البيبقي قا سنتہ (emo) GI‏ ورواه الحاكم )10/8( وعنہ البيبقي 
(rre)‏ من طريق مسلم بن خالد الزنجي» عن مصعب بن محمد «all‏ عن 
شرحبيل و قال المنذرى فى الترغيب (ota)‏ بعد ما عزاه للبيبقى فقط 
ool!‏ محتمل للتحسين ویشبہ أن يڪون موقوفاً' وبو عند البيبقى فى 
الشعب (Nee)‏ من وجم آخر عن الزنجى بم. (مصنف ابن الى شيبة مع 
التعليق» amv/W‏ رقم الحديث ٠0‏ باب من كره شراء السرقة» المجلس 
العلى) 

Rasülullah sallallahu ‘alayhi wa sallam said: If a person buys stolen 


goods while knowing that they are stolen, he has partnered the thief 
in the shameful act and in the sin. 


If a person buys stolen goods mistakenly, he must return them to the 
original owner once he learns the truth about those goods. The money 
which he paid for them must be taken back from the thief. 


قال في رد المحتار: لو ظبر غير حلال أى مسروقاً أو مغصوباً يرجع عليم 
المشتري. (رد المحتار: «tfo‏ مطلب باعم على انم كوم تراب» سعيد) 


. S 


بدائع الصنائع: 
ولو باع السارق المسروق من إنسان أو She‏ منم بوجم من الوجوه فإن كان 
Lae‏ فلاس ن SY‏ عين ملكم وللمأخوذ منہ أن يرجع على السارق. 
e»)‏ الصنائع: <Ao/V‏ فصل فى حكم السرقة» سعيد) 
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الدر المختار: 


ا حرام ينتقل» فلو Joo‏ بأمان وأخذ مال حريي بلا رضاه وأخرجم إلينا ملكم 
وصح بیعہ لکن لا يطيب لہ ولا للمشتري By nie‏ حاشية ابن عابدين: قولہ 
ولا للمشتري مد Sats OSS‏ من مسيفاً SY‏ ملک بكسب خبيث By‏ 
شرائطہ تقریر للخبث ويؤمر بما کان pte‏ بم البائع من رده على BAN‏ لأن 
وجوب الرد على البائع» Gs]‏ كان لمراعاة ملك الحربي ولأجل غدر الأمان» وبذا 
المعنى قائم في ملك المشتري كما في ملك البائع الذي أخرجم. (الدر المختار 
مع رد المحتار: ۸/١‏ باب البيع الفاسدء سعيد) 


الحلال ebl‏ 3 الاسلام: 

لم يحل للمسلم أن يشتري شیا يعلم آنہ مغصوب أو مسروق أو مأخوذ من 
أنبا سرقة» فقد اشترك في ثمنها وعاربا. JIL)‏ والحرام فى الاسلام ليوسف 
القرضاوى» فصل ف المعامللات» ص (an‏ 


According to the jurists, an “overriding feeling” is classified as 
“conviction/certainty”. 


وغالب الظن عندہم ملحق باليقين وبو الذي يبتنى علیہ الأحكام يعرف ذلك 
من تصفح كلامہم فى الأبواب. (الاشباه والنظائر: ew‏ الفائدة Ast‏ وكذا فى 
حاشية الطحطاوى على مراقى الفلاح ص ewe‏ باب ما يفسد الصوم ويوجب 
القضاءء قديمى) 


1011/31 Rashidiyyah: 


Question: Is it permissible to buy stolen goods? 
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Answer: If it is known with certainty that they are stolen, it will not be 
permissible to buy them.* 


Kifayatul Mufti: 


The buyer knew that the seller is selling stolen goods. It was haram for 
him to buy them. The transaction - the sale and purchase - is 
impermissible. The rectitude of the buyer has been damaged because 
of this. The income from such a sale is also unlawful to him.’ 


Fatawa Mahmüdiyyah: 


If it is learnt through circumstantial evidence that an item has been 
stolen, it is not permissible to buy it. If it has already been bought, the 
buyer must return it. If he learns who the owner is, he must hand it 
over to him. He may then enter into a transaction with him if he 
wants, and buy it from him.’ 


Jadid Mu‘amalat Ke Shar'i Ahkam: 


If it is learnt through circumstantial evidence that an item has been 
stolen or usurped, it is not permissible to buy it because it entails 
aiding in a sinful act. And it is not permissible to aid in sin. Allah ta‘ala 
says: 


96:2 الإ‎ was ولا‎ 
Do not help each other in sin and transgression.4 
Jawahir al-Fatawa: 
If the [stolen] item is still existing, it must be returned to its original 
owner. If it has been destroyed or used up, its value and compensation 
must be paid if the person has the means. Sometimes, the original 
owner or his heir is not known, nor is it possible to find him. In such a 


case, it will be obligatory to give it in charity on behalf of the original 
owner and in his name.’ 


Allah ta‘ala knows best. 


! Ta'lifat Rashidiyyah, p. 407. 

? Kifayatul Mufti, vol. 8, p. 33. 

° Fatàwá Mahmüdiyyah, vol. 16, p. 86. 

4 Sarah al-Ma'idah, 5: 2. Jadid Mu‘amalat Ke Shar'i Ahkam, vol. 1, p. 82. 
° Jawahir al-Fatawa, vol. 3, p. 286. 
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Trading in hair 
Question 


What is the ruling with regard to trading in hair? Is there any 
difference in ruling between human hair and animal hair? 


Answer 


It is impermissible and prohibited to take any benefit from human 
hair. All the body parts of a human are sanctified. This is why trading 
in human hair is prohibited. Buying and selling animal hair is 
permitted. Similarly, it is permitted to trade in plastic or fake hair. Yes, 
one should abstain from trading in fake hair which is worn by non- 
Muslims and sinners - whether male or female. In the same way, 
trading in the hair of pigs is prohibited because a pig is intrinsically 
impure. Trading in it is prohibited on the basis of its despicability. 


ولا يجوز بيع شعور CLIN‏ ولا الانتفاع بم OY‏ الآدي مكرم لا مبتذل فلا 
يجوز ol‏ يڪون شيء من ble Shel‏ مبتذلاً وقد قال عليہ السلام لعن الله 
الواصلة والمستوصلة» الحديث» وإنما يرخص فيما يتخذ من الوبر فيزيد في 
قرون النساء وذوائبين. قال ولا يجوز بيع شعر الخنزير لأنہ نجس العين فلا 
يجوز بيعم إبانة لم. (البداية: ١/۳‏ باب البيع الفاسد. وكذا فى البحر الرائق: 
57 كوئتة. وتبيين الحقائق: eV‏ ملتان) 

وفي شرح العناية: ولا بأس باتخاذ القراميل وبي ما يتخذ من الوبر ليزيد في 
قرون النساءء أى في أصول شعرين بالتكثير وفي ذوائبين بالعطويل. (شرح 
العناية على بامش فتح القدير: 423/7 دار الفكر. وكذا فى فتح القدير: (£e‏ 
وفى الجامع الصغير: ولا يجوز بيع شعر الإذسان. وف الشرح: OY‏ الإنسان 
مكرم فلا يجوز أن يكون منہ شيء مبتذل وبو طابر عندنا على الصحيح. 
(الجامع الصغير مع SLI‏ الکبیر» ص FA‏ بيروت) 

وكذا في حاشية الطحطاوي: قال GA,‏ مكرم شرعاً ob‏ كان كافراً فايراد 
العقد علیہ وابتذالم بم SEI)‏ بالجمادات إذلال لہ وسو غير جائز. (حاشية 
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الطحطاوى على الدر المختار: ٠/۳‏ كوئتم). وكذا فى رد المحتار: e/o‏ مطلب 
ان الآدى مكرم شرعاً ولو کافراء سعيد) 


Further reading: 10010 Mu'amalat Ke Shar'i Ahkam, vol. 1, p. 85. 
Allah ta‘ala knows best. 

Trading in animal/pet food 

Question 


Nowadays, the food of most animals is prepared in a certain way, and 
is then sold in the shops and supermarkets. Dead insects and worms 
are included in these foods. This seems to be a sale of maytah (carrion). 
Is it permissible? When it comes to feeding an animal, some jurists say 
that it is prohibited to offer carrion to a dog, but permissible to 
unleash a dog to go and feed on carrion. What is the ruling in this 
regard? 


Answer 


The principle of the Shari'ah with regard to buying and selling an item 
is that if it is possible to derive benefit from it, then trading in it is 
permissible. If no benefit can be derived from an item, trading in it is 
prohibited. In this case, the dead insects and worms which are 
included as ingredients in the pet food are mixed with other foods; so 
there is leeway for trading in pet food of this nature. 


لم يذكروا حكم دودة القرمز LÍ‏ إذا كانت حية فينبغي جريان الخلاف SW‏ 
في دود القز وبزره وبيضہ وأما إذا كانت ميتة وسو الغالب فإنبا على ما بلغنا 
تخنق فى الكلس أو الخل فمقتضى ما مر بطلان بيعها بالدرابم لأنها ميتة» وقد 
ذكر سيدي عبد gall‏ النابلسي في رسالتہ أن بیعہا o Jb‏ لا يضمن 
متلفها لأنبا غيرمال قلت: وفيم أنبا من أعز الأموال اليوم» ويصدق عليها 
تعريف JUI‏ المتقدم ويحتاج Gall‏ الناس كثيراً فى الصباغ وغيره» فينبغي جواز 
بيعها كبيع السرقين والعذرة المختلطة بالتراب مع أن ذه الدودة إن لم يڪن 
لبا نفس سائلة تتكون ميتتها طابرة كالذباب والبعوض ob‏ لم 54 LIST‏ 
وسياتي أن جواز البيع يدور مع حل الانتفاع وأنہ يجوز بيع العلق للحاجة مع 
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RI‏ من البوام؛ وبيعبا باطل» وكذا بيع الحيات للتداوي» وف القنية وبيع غير 
السمك من دواب البحر لو لہ ثمن كالسقنقور وجلود الخز ونحوبا يجوز وإلا 
فلاء وجمل الماء قيل يجوز حياً لا ميتاً والحسن أطلق الجواز. (رد المحتار: enfe‏ 
باب البيع الفاسد» سعيد) 

Bahishti Zewar: 


Trading in dead animals is permissible if they fall under the category 
of pure animals, e.g. aquatic animals, and worms and insects which do 
not have flowing blood.’ 


We learn from the statements of the jurists that carrion should not be 
offered to dogs and cats. Rather, these animals may be let loose to 
roam about and eat carrion. 


الفتاوى البزازية: 

ولا يحمل الجيفة إلى البرة ويحمل البرة إلى الجيفة. (الفتاوى البزازية على 
بامش البندية: ٤‏ فصل فى حكم المسجد) 

ثم إن كان لا بد من سقي الخمر فرساً لا يشربء بل يضع الخمر بين يديم 
ليشربہ» كما أن لا ينبغي أن يؤكل الميتة الكلب إلا Ob‏ يضع الميتة بين يدى 
«Js‏ اكلم بنفسم كما فى مطالب المؤمنين. (نفع gall‏ والسائل» باب ما 
يتعلق بالحيوانات» ص ۷۲ بيروت) 

o all dual 

رجل لہ امرأة ذمية أو أب ذي ليس لہ أن يقوده إلى البيعة» ولہ أن يقوده من 
$a Gel hela de di‏ وال المزول لحولا ما ار 
إلى الخل ue,‏ يحمل الخل إليباء وكذلك لا يحمل الجيفة إلى البرة ويحمل 


1 Bahishti Zewar, vol. 9, p. 103. 
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البرة إلى الجيفة. (المحيط البربانى: ٠١/١‏ فصل فى معاملة ابل الذمة» LS‏ 
الاستحسان» رشيدية) 


Some jurists say that impure water can be given to animals for 
drinking purposes: 


وف الذخيرة: ولا بأس برش الماء النجس ف الطريق ولا يسقى للببائم وفي 
خزانة الفتاوئ: ولا بأس بأن يستى الماء النجس للبقر والإبل والغنم. (البحر 
الرائق: 2320/١‏ کوئتہ) 


When there is a need, a fatwa could be issued on the second view. The 
first view will be accepted as makrüh. 


Allah ta‘ala knows best. 
Trading in semen of animals 


Question 


The semen of high-pedigreed male animals is sold in the markets. 
People buy it and convey it in a certain way into their female animals. 
In this way, their animals give birth to good pedigreed offspring. Is it 
permissible to trade in semen in this way? 


Answer 


The Shari'ah conferred the human race with nobility of lineage, has 
given much importance to it, and preserved it totally from 
adulteration. However, it did not give any regard to lineage among 
animals. Nonetheless, as regards the lawfulness and prohibition of 
animals, the mother is considered the origin. Therefore, if semen is 
conveyed into her womb for the sake of improving the pedigree of the 
offspring, then it is permissible in itself and a lawful form of deriving 
benefit. To a certain extent, there is also a need for it. Furthermore, 
this has become a societal norm and trading in it has become quite 
extensive. Since it has taken on the status of a commodity of value, 
there is room for the permissibility of this type of business. 


According to the Shari'ah, the foremost prerequisites for trade is for 
the commodity to have a value and be of benefit. The first thing to 
ascertain these two prerequisites is societal norms and practices. 
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شرح المجلة للاتاسى: 
الملك للبائع فيما یبیعہ لنفسم وكونء مقدور التسليم. (شرح المجلة للاتامى؛ 
الياب «ull‏ ؟/۸۷) 


بدائع الصنائع: 
وأما الذي يرجع إلى المعقود علیہ فأنواع منہا أن يكون موجوداً فلا ينعقد 
بيع المعدوم. ومنبا أن يكون مالا لأن البيع مبادلة JUL JUI‏ ومنها أن 
يكون El‏ لأن البيع تمليك فلا ينعقد فيما ليس بمملوك. (بدائع 
الصنائع: 6 سعيد) 
الفقہ الاسلای وادلتہ: 


bats ls Ul,‏ فى المعقود ios ez e‏ شروط: (0 أن يڪون 
المبيع موجوداً ol (O)‏ يڪون المبيع مالا متقوماً oi (v)‏ یرن pends à Et‏ 
)4( أن يكون مقدور التسليم عند العقد. (الفقم الاسلای وادلعہ: ؛/لامى 

(Sais 


رد المحتار: 


المراد بالمال ما PS des‏ الطبع ويمڪن ادخاره لوقت الحاجة» والمالية تثبت 
بتمول الناس BE‏ أو بعضهم» والتقوم يثبت بها وبإباحة الانتفاع شرعاً. (رد 
المحتار: ٤/١ه»‏ مطلب فى تعريف المال» سعيد) 


Some scholars say that the fundamental basis for the permissibility of 
a transaction is the possibility of deriving benefit from the sale-item. 


قال فى الدر المختار: والحاصل أن جواز البيع يدور مع حل الانتفاع. (الدر 
المختار: eo‏ سعيد) 
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والصحيح sl‏ يجوز بيع كل شيء ينتفع بم كذا فى العتارخانية. (الفتاوى 
البندية: (wv‏ 

الفقہ الاسلای وادلتہ: 

والضابط عندبم: أن كل ما فيہ منفعة تحل Ob dept‏ بيعم يجوزء OY‏ الأعيان 
خلقت لمنفعة الإذسان بدليل قولہ ls‏ "خلق لكم ما فى الأرض جميعاً" 
(الفقہ الاسلای وادلعہ: 286/4 دار (SM‏ 


Halal Wa Haram 


The permissibility or impermissibility of trading in an item is also 
related to whether it is of benefit or not. It seems that items whose 
sale and purchase are not explicitly prohibited in the Qur’an and 
Hadith, but can be of benefit at some time or the other, are permitted 
in trade according to the jurists.’ 


To sum up, since societal norms consider it to be a commodity, it 
ought to be permissible to trade in it. 


Objection 


One objection to this is that semen is impure. How can trading in an 
impurity be permissible? 


Answer 


We learn from the statements of the jurists that the permissibility of a 
transaction is not based on its purity, but on whether it is of use and 
benefit. If an impure thing becomes useful and people’s needs are 
connected to it, trading in that item is permissible. For example, the 
droppings of animals are impure, but because they can be put to good 
use, their trade is permissible. Jurists of the past considered insects 
and worms to be filthy things, and therefore impermissible. Latter day 
jurists made them permissible because of the benefits which can be 
derived from them. 


1 Halal Wa Haram, p. 355. 
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بخلاف غيربما من البوام فلا يجوز اتفاقاً كحيات وضب وما فى بحر كسرطان 
إلا السمك وما جاز الانتفاع بجلده أو عظمہ والحاصل أن جواز البيع يدور 
مع حل الانتفاع مجتئ واعتمده المصنف» وف الفتاوى الشامية: قولہ كحيات 
فى الحاوى الزابدي: يجوز بيع الحيات إذا كان ينتفع o‏ للأدوية» وما جاز 
الانتفاع بجلده أو عظمہ Gl‏ من حيوانات البحر أو غيربا... ونقل الساتحاني 
عن البندية: ويجوز بيع سائر الحيوانات سوى الخنزيز وبو المختار» edes‏ 
مشى فى البداية وغيربا من باب المتفرقات. (الدر المختار مع فتاوى الشاى: 
٥‏ مطلب ف بيع دودة القزمر» سعيد) 

وفی تقريرات الرافعی: يجوز بيع CLAN‏ بو ob‏ كان فیہا نفع إلا أنه يحرم أكلبا 
فليحرر موى» سندى. (التحرير المختار: ٠/١‏ سعيد) 


فتح القدير: 

قال العلامة ابن البمام بعد ذكر سوال يرد على المصنف: وبذا السوال ليس فى 
تقرير المصنف ما يرد علیہ أولاً ليحتاج إلى الجواب عنہء فإنہ ما علل et‏ إلا 
بعدم الانتفاع بہ» Lily‏ يرد على من fle‏ بالحجاسة» ولا ينبغي أن يعلل بها 
بطلان البيع Stel‏ فإن بطلان البيع دائر مع حرمة الانتفاع وبي عدم AJU‏ 
eev/"‏ دار الفکر). وكذا فى حاشية تبيين الحقائق للشيخ شباب الدين احمد 
الشلى: evo‏ ملتان) 

وف مجمع الأنبر شرح ملتقى الأبحر: وف التجنيس أن المختار Sea‏ جواز 
بيع لحم المذبوح من السباع وكذا الكلب والحمار SY‏ طابر ينتفع بم في إطعام 
سنورة بخلاف الخنزير المذبوح SY‏ نجس العين وف التخصيص إشعار بعدم 
جواز بوام الأرض ALE‏ والعقرب ودواب البحر غير السمك كالضفدع 
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والسرطان 03 جواز البيع يدور مع حل الانتفاع وحرمة الانتفاع de‏ وقال 
بعضهم ان بيع الحية يجوز إذا انتفع بها للأدوية. وف القبستافى لكن فى البحر 
وبيع غير السمك من دواب البحر إن كان لم ثمن كالسقنقور وجلود الخز 
ونحوبا يجوز وإلا فلا. (مجمع الانبر: VY‏ بيروت) 

المحيط البربانى: 


ولا يجوز بيع سوام الأرض ALE‏ والعقرب والوزغ وما meth‏ ذلك» OY‏ 
الانتفاع بهذه الأشياء حرام وحلیتہ يعتمد جواز الانتفاع بہاء ولا يجوز بيع 
ما بكرن ق pa Ley Saud ME opty OUI fads pt‏ 
الانتفاع بجلده أو عظمہء والحاصل: أن جواز البيع يدور مع حل الانتفاع. 
(المحيط البربانى: ۹۹/۷ فصل فيما يجوز بيعم وما لا يجون رشيدية) 

وفيم Cad‏ ويجوز بيع السرقين والبعر والانتفاع بهماء وأما العذرة فلا يجوز 
الانتفاع بها ما لم يخلط بالتراب» ويحكون التراب غالبا وبذا ale OY‏ البيع 
بالمالية» والمالية بالانتفاع» والناس اعتادوا الانتفاع بالبعر والسرقين من 
حيث الإلقاء فى الأرض لكثرة الريع وأما ما اعتادوا الانتفاع بالعذرة ما لم 
نكن head ev] sl JE Lael) Ghd (ble‏ قينا وز M s ana‏ 
يجوز 22( 

وف البداية: قال: ولا باس ببيع السرقين SY‏ منتفع بہ فكان مالاً والمال محل 
للبيع. (البداية: OLS et‏ الكرابية» فصل فى البيع) 

وفى تبيين الحقائق: إن المسلمين تمولوا السرقين وانتفعوا بم في سائر البلدان 
والأمصار من غير نكير. (تبيين الحقائق: nf‏ فصل فى البيع» ملتان) 
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فقم السنة: 


زا Cal M‏ والطادرية كل ماقم مةل ie‏ خر Alas crane‏ 
يجوز بيع الارواث والازبال النجسة التي تدعو الضرورة إلى استعمالبا فى 
البساتين» وينتفع بها وقودا وسماداء وكذلك يجوز بيع كل نجس ينتفع بہ في 
غير الأ كل والعرب: (فقم السنة لسيد سابق؛ باب شروط العاقدة ¥/ (ot‏ 

It becomes clear from the above texts that the basis for buying and 
selling is the monetary value of the item. Its value is established from 
the ability to derive benefit from it. And the basis for the benefit of an 
item is how people deal with it (societal norms). The prerequisite of 
purity is not considered. This is why the jurists say that although dung 
is intrinsically impure, it is permissible for trade because of the benefit 
which can be derived from it. In fact, the jurists have even stated 


categorically that if a pure item is not of any benefit - for whatever 
reason - then trading in it is unlawful. 


Imam Muhammad rahimahullah states in al-Jami' as-Saghir: 
ولا يجوز بيع شعر الإنسان. وف الشرح: لأن الإفسان مكرم فلا يجوز أن‎ 
يكون منہ شيء مبتذل ومو طابر عندنا على الصحيح. (الجامع الصغير مع‎ 
بيروت)‎ TA النافع الکبیر» ص‎ 
وفى المحيط: وشعر الآدي طابر ولا يجوز الانتفاع بم. (المحيط البرباى:‎ 
سعيد)‎ e/o وکذا فى البدائع:‎ (vv 


It is also unlawful to trade in blood. Despite this, it is stated in Imdad al- 
Ahkam, that if it develops the status of a valuable commodity in a 
society, then it will be permissible to buy and sell it. 


Imdad al-Ahkam: 


The above statements stipulate that if blood becomes a commodity of 
value at any given time, its trade will be valid.’ 


1 11060 al-Ahkam, vol. 3, p. 355. 
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To sum up, the semen of animals [used to impregnate females to 
improve the pedigree of their offspring] has become a valuable 
commodity in today’s times so there is room for trading in it. 


Allah ta‘ala knows best. 
Impregnating an animal through an injection 


Question 


An animal is given an injection to make it fall pregnant. The one who 
does this charges a fee. This means that the fee which he charges 
ought to be permissible because in addition to injecting the animal 
with the semen, he is charging for other expenses for his services. 


However, there is an objection to this. A Hadith prohibits taking a 
payment for ‘asb al-fahl. What is the answer to this? 


Answer 


We learn from the Hadith and its commentaries that the actual 
prohibition applies to taking a payment for making the male animal to 
mount the female and impregnating it. Since it cannot be known with 
certainty that it will fall pregnant, there are many possibilities. For 
example, the semen is not fertile. If it is fertile, it could be emitted 
outside the animal. If it goes in, it may not go into the correct place, 
and the animal will not fall pregnant. Bearing these possibilities in 
mind, the actual pregnancy has become doubtful and unknown. And it 
is unlawful to accept a payment for something which is doubtful and 
unknown. This is what the Hadith makes reference to. Yes, there is 
room to give the person a gift, as learnt from the Hadith. 


عن أفس بن مالك رضي الله عنه أن Sey‏ من كلاب سأل (gll‏ صل الله 
علیہ وسلم عن عسب الفحلء فنهاه فقال يارسول الله! إنما نطرق الفحل 
فنكرم فرخص لہ فى الكرامة. قال أبو عيسئ: وقد رخص قوم في قبول 
الكرامة على ذلک. (ترمذى شريف: 620/١‏ باب ما cle‏ فى كرابية عسب 
الفحل) 

d;‏ جامع الأصول: قال: والعسب: الكراء الذي يؤخذ على ضراب الفحلء 
تقول عسب فحلہ يعسبم عسباً أى اکراہ وعسب الفحل أيضاً: ضرابم. 
(جامع الاصول فى احاديث الرسول: eese wr‏ عسب الفحل) 
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d‏ مسند الربيع: قال الربيع: ذكر العسب وأراد ما پؤخذ علیہ من الأجرة 
والعسب ضراب الفحل. (مسند الربيع؛ باب فى المحرمات» ص (reyre‏ 

This is supported by a mauqüf Hadith: 
قال أبو بريرة رضي الله عنه: أربع من السحت: ضراب الفحل... (سنن‎ 
باب عسب الفحل)‎ GL! 


^de dM bo الله عند قال: .نين زسول الله‎ o2, :بق عيذ الله‎ ple Gey 
وسلم عن بيع فضل الماء. رواه مسلم» وزاد في رواية: وعن بيع ضراب الجمل.‎ 
BY قال المحشي: الضراب بالكسر والتخفيف بو نزو الذكر من الحيوان على‎ 
aee ا دو العم ضراب‎ tuts o cal كلها أ کی کن‎ 
ضراب الفحل. (بلوغ المرام مع‎ de ومورد النبى فى الحديث الأجرة التي تؤخذ‎ 
البيوع)‎ GES ee التعليق» ص‎ 


Lughat al-Hadith: 


The word 'asb refers to a male animal mounting a female, and making a 
payment for this service. Naha ‘an ‘asb al-fahl - Rasülullah sallallahu 
'alayhi wa sallam prohibited taking a payment for causing a male to 
mount a female.' 


We learn from the above texts that most commentators explain the 
words 'asb al-fahl as dirab al-fahl, i.e. causing a male animal to mount a 
female. 


قال ابن بطال في شرح صحيح البخارى: وذہب الكوفيون والشافعی وأبو ثور 
إل Yl‏ وه MJ care ail ioo, oe cel esas lol; «odd cese‏ 
عليه الا ye‏ عست الفحل ge‏ أن pee‏ ] العلوق: OY‏ :ذلك يول 


1 Lughat al-Hadith, vol. 3, p. 104. 
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لا يدرى & يعلق» ولا يجوز إجارة المجبول» كما لا يجوز بيعہ. (شرح 
صحيح البخارى لابن بطال» كتاب الاجارات» باب عسب الفحل» (1/٦‏ 


عون المعبود: 
نبى عنم للغرر oY‏ الفحل قد يضرب وقد لا يضرب وقد لا يلقح الان وبہ 
ذسب i505 I‏ (عون المعبود: ۳/۹ باب فى عسب الفحل) 
الدر المختار: 
لا تصح الإإجارة لعسب العيس و ہو نزوه على الإناث SY‏ عمل لا يقدر علیہ 
وسو الإحبال. (الدرالمختار: LE coj‏ الاجارة» سعيد) 
Further reading: Jadid Mu'amalat Ke Shar't Ahkam, vol. 1, pp. 265-271.‏ 
Allah ta‘ala knows best.‏ 
Trading in impure oil‏ 
Question‏ 


A person has olive oil in which a rat fell. This rendered the oil impure. 
Is it permissible for him to sell the oil? 


Answer 


According to Imam Abū Hanifah rahimahullah, benefit could be 
derived from impure oil, so it is permissible to buy and sell it. 


البداية: 


الفارة لو ماتت فى السمن... وإن كان Wk‏ لم Sh‏ وينتفع بہ من غير جبة 
الأكل مثل الاستصباح. (البداية: ١/ه؛)‏ 
الرائق: كتاب البيوع» باب المتفرقات» 2007/57 کوئتہ) 
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وكذا فى شرح فتح القدير: Blas OWN‏ منثورة» دار الفكر. والموسوعة 
الفقبية الكويتية» باب بيع النجاسات /t+‏ 6 الكويت) 

à»‏ المبسوط للإمام السرخسي: P‏ ليس من ضرورة حرمة العناول حرمة 
e gsi gale el‏ شارك Sree diseases sey‏ 
وإن كان تناولم حراماً والسرقين حرم العين ومع ذلك كان بيعم جائزاً. 
(المبسوط للامام السرخسى» كتاب الاشربة» 0 

فقہ السنة: 


E EN SSE والظابرية‎ Cae M A 
يجوز بيع الأرواث والأزبال النجسة التي تدعو الضرورة إلى استعمالها فى‎ 
البساتين» وينتفع بها وقوداً وسماداًء وكذلك يجوز بيع كل نجس ينتفع بء في‎ 
والشرب كالزيت العجس يستصبح بہ ویطل بم. (فقہ السنة» لسيد‎ ISM غير‎ 
(et v سابق» باب شروط العاقدء‎ 

البناية: 

ومن أجاز الاستصباح ما يقع فيہ الفارة على وابن عباس وابن عمر ث رضي 
الله عنهم؛ قال القرطى: اختلف في جواز بيع كل حرم نجس فيم منفعة... 
وأجازه الكوفيون. (البناية: (ova JA‏ 

الأبواب والتراجم: 

(vt d S (الابواب والتراجم للشيخ‎ 
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بداية المجتبد: 


ومن بذا الباب اختلافهم في بيع الزيت النجس... فقال مالك لا يجوز بيع 
الزيت النجس وبہ قال الشافعى... وقد قيل إن فى المذبب رواية أخرى تمنع 
الاستصباح بہ وبو ألزم للأصى الله عليه وسلم... by‏ مذبب مالک جواز 
الاستصباح بم. (بداية المجتہد: (eaat‏ 


فتاوى الشاى: 


ay‏ عين نجاسة. (فتاوى الشاى: 64/0 سعيد) 


Further reading: Jadid Fight Masa'il, vol. 1, p. 211. 
Allah ta‘ala knows best. 


Trading in shoes made of pig-skin 


Question 


We have a retail shoe business. We travel to Europe and other 
countries to buy our goods. Pig-skin is used in the manufacture of 
shoes. For example, it is used for the lining of the shoe. We ask the 
manufacturer to replace the lining with some other leather. They 
generally agree to our request. A trader ordered a consignment of 
shoes and asked the manufacturer to replace the lining with a 
different leather, and then send them over to him. We paid the money 
owed to him through a bank. When we received the goods and 
inspected the shoes, we realized that they were still lined with pig- 
skin. It is not possible for us to return the goods. We have already paid 
for them. We also paid the import duties, taxes, etc. What should we 
do with these shoes? Is there any way we can recoup the money which 
we paid? 


Answer 


The transaction of buying shoes made of pig-skin was not valid. It is an 
invalid transaction because a pig, with all its parts, is intrinsically 
impure. It is necessary and obligatory to return the shoes. Since it is 
not possible for you to do this, and you have already paid the money, 
there is one way of retrieving your due. This is what we came across 
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from the statements of the jurists. You must appoint a non-Muslim as 
your representative to sell the goods. You may collect your due from 
him, and give the remaining money in charity without the intention of 
reward. You will dispense with the unlawful goods in this way. 


Fatawa Bayyinat: 


Question: Leather shoes and other leather goods come to our country 
from China, Spain and other countries. Pig-skin is used in their 
manufacture. Some shoes are made of faux-leather but they are lined 
with pig-skin. Other shoes are made entirely with pig-skin. Is it haram 
to wear these shoes? Is it haram to sell them? If a trader bought 
millions worth of pig-skin shoes mistakenly, what should he do? 


Answer: There is no doubt about a pig being intrinsically impure. The 
jurists state that it is unlawful to use any part of a pig, and to trade in 
it. The same rule will apply to items which contain pig skin or other 
pig parts. A transaction which involves a pig or any part of it is invalid. 
The money obtained from its sale is unlawful for the seller. In fact, the 
money does not even go into his ownership. Those who bought such 
goods by mistake must return them to the shopkeeper. The latter must 
then return them to the company from which he bought them. In this 
way, they will return the goods to those non-Muslims and take back 
the money which they paid.’ 


قال الإمام السرخسي: وإذا كان في تركة الذي خمر وخنزير وغر able‏ مسلمون 
ولیس لہ وصي فإن القاضي Be‏ ببيع ذلك Sey‏ من أبل الذمة فيبيعم 
ويقضي بم دين الميت لان من يأمره القاضي يكون WE‏ عن الميت... والميت 
كافر فيجوز بيع الذي خمره على سبيل النيابة عنم والغرماء إنما يقبضون الشمن 
بدینہم لا أن يكون بيع قيم القاضي واقعا لبم. (المبسوط: ٠٠/٠١‏ باب قسمة 
الدار للميت وعليم دين او وصية» بيروت) 

وف العناية شرح البداية: وإذا أمر المسلم نصرانياً ببيع خمر أو شرائها ففعل 
جاز عند Ql‏ حنيفة» وقالا: لا يجوز على المسلم... وقولہما الموكل لا یلیہ فلا 
یولیہ غيره منقوض... بالقاضي إذا مر ذمياً ببيع خمر أو خنزير خلفہ ذي آخر 


1 Fatdwa Bayyinat, vol. 4, pp. 470-471. 
168 


وو لا يلى العصرف بنفسہ وبالذي إذا أوصى لمسلم وقد تركبما OB‏ الوصي 

يوكل ذمياً بالبيع والقسمة وو لا يل ذلك بنفسم. (العناية شرح البداية على 
بامش فتح القدير: ۳۹/١‏ باب البيع الفاسد» دار الفكر) 

Allah ta‘ala knows best. 

Selling a third of the buyer's share in an invalid transaction 


Question 


A man bought a few plots of land from his brother twenty-three years 
ago. The seller made a condition that if he does not construct anything 
on the plots within ten years, he will take them back after the expiry 
of ten years. The transaction was completed and the buyer took 
possession of the plots. The buyer obtained the permission of the 
seller to exercise his right over the purchased plots. Now that twenty- 
three years have passed, the government wants to buy those plots and 
pay for them. Who will receive the money? The heirs of the seller say 
that they should receive the money because the first transaction was 
invalidated. Was the first transaction valid or not? 


Answer 


The first transaction was invalid because of the invalid condition 
which had been laid down. It was necessary to cancel the transaction, 
but both parties [the buyer and seller] did not cancel it. The buyer took 
possession of the item with the permission of the seller. And the seller 
also took possession of the sale amount. The buyer had therefore 
become the owner of the item. Now that the government is buying it 
after twenty-three years and wants to pay for it, the money will go to 
the buyer. After all, he was the owner of the sale-item. The heirs of the 
seller will not receive the money. 


'Allamah Ibn Nujaym Misri, ‘Allamah Shami and ‘Allamah Sayyid 
Ahmad Tahtawi rahimahumullah have made it clear that in an invalid 
transaction, when the buyer sells the sale-item, he will receive the 
money for it. 


قولہ قبض المشترى المبيع فى البيع الفاسد بأمر البائع وکل عوضیہ مال ملک 
المبيع QE‏ ركن البيع ميدن lee has‏ غلم درجي القول 
بانعقاده ولا خفاء فى ALI‏ والمحلية وركنہ المبادلة المال بالمال... فنفس البيع 
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مشروع وبہ تنال نعمة الملك إنما المحظور ما يجوره كما فى البيع وقت 
النداء... s‏ قولہ ملك المبيع رد على من قال: إِنہ إنما ملک التصرف دون 
العين وبم العراقيون وما ذكره قول أبل بلخ وہو المنصوص علیہ في كلام محمد 
وبو الصحيح المختارء فإنه قال: إن المشتري خصم لمن يدعيم Sha SY‏ 
رقبتہ كذا في جامع الفصولين... ولو باعم كان الشمن لہ ولو بيعت دار إلى 
جنبہا فالشفعة للمشتري ولو أعتقم البائع لم يعتق ولو سرقم البائع من 
المشترى بعد قبضم قطع كما فى الجوبرة» فبذه US‏ ثمرات «SAM‏ (البحر 
الرائق: 6251/7 فصل فى البيع الفاسد» کوئتہ) 

وف البداية: وإذا قبض المشترى المبيع فى البيع الفاسد بأمر البائع By‏ العقد 
عوضان کل واحد منہما مال ملك المبيع ولزمتہ قیمتہ... ولکل واحد من 
الاقمو فقي lab,‏ الاد Sha rs nag A3 GRAM neh Ob‏ 
فملک التصرف فيہ وسقط حق الاسترداد لتعلق حق العبد GUL‏ ونقض 
الأول at‏ الشرع وحق العبد مقدم لحاجتہ ولان الأول مشروع بأصلہ دون 
وصفم Selly‏ مشروع ol‏ ووصفہ فلا يعارضم مجرد الوصف SM,‏ حصل 
بتسليط من Ay‏ البائع. (البداية: 276/9 ore‏ فصل فى احكام البيع الفاسد) 
وف الدر المختار: وإذا SL‏ تثبت كل أحكام SU‏ وف الشامية: فيكون 
المشتري خصماً لمن یدعیہ SY‏ یملک رقبتہ نص علیہ محمد ولو باعہ کان 
atl‏ لم. (الدر المختار مع رد المحتار: [o‏ سعيد) 

وفي Atle‏ الطحطاوي: قولہ ملکہ أى ملک عینہ ہو قول asl‏ بلخ بدليل أن 
المشتري إذا أعتقم بعد قبضہ صح وکان الولاء لہ ولو باعہ كان الشمن لم. 
(حاشية الطحطاوى على الدر المختار: ۷۸/۳ کوئتہ. وكذا فى فتح القدير: 
cc 5‏ فصل فى احکامہء دار الفكر) 
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There is one objection which could be made. The jurists say that when 
a transaction is invalid and the item is re-sold, then the profits 
obtained from the sale will necessarily have to be given in charity 
(wajib at-tasadduq). 


زل اشرق le‏ ر كل وقبضہا Lely‏ وربح فيبا تصدق بالربح ولو 
اشترى بشمنہا شيئاً آخر فربح فیہ طاب لہ الربح. كذا فى السراج الوباج. 
(الفتاوى البندية: 5/9؛1) 


However, because transactions nowadays are actually mutual 
exchanges [of money and goods], and there is no sign of an offer and 
acceptance (ijab wa qabül), the precondition was merely written down 
in the sale agreement. The sale agreement was received either before 
the sale or after it. If it was received before the agreement, it is 
classified as a promise. Even if it is after the sale, the precondition is 
like a promise which does not invalidate the transaction. 


قلت: وفي جامع الفصولين أيضاً: لو ذكرا البيع بلا شرط ثم ذكرا الشرط على 
وجہ العدة جاز البيع ولزم الوفاء بالوعدء إذ المواعيد قد تكون لازمة فيجعل 
لازماً لحاجة الناس ...(تنبيم) في جامع الفصولين أيضاً: لو شرط شرطاً فاسداً 
قبل العقد ثم عقدا لم يبطل العقد. (فتاوى الشاى: ent/o‏ مطلب فى الشرط 
الفاسد» سعيد) 


Imdad al-Ahkam: 


If an offer and acceptance on a transaction is made and no condition - 
such as the right to return the sale-item - is laid down in the offer and 
acceptance, instead, after the offer and acceptance, the condition to 


return the item is made; then this is unanimously valid. العقد عن‎ Jd 
الشرط‎ If there is no attached condition in a verbal offer and acceptance, 


then writing down the condition immediately in a bay‘anah will not 
make it unlawful. 
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لن الأصل فى العقود القول والكتابة وثيقة» ably‏ تعالل أعلم. حرره الأحقر 
ظفر أحمد عفى عنہء fol‏ الجواب وكذا تصحیحہ صحيحان. أشرف عل۔' 

Allah ta‘ala knows best. 

Trading in items which are used for magic 


Question 


Is it permissible to trade in items which are used for magic, e.g. bones, 
hair, etc.? 


Answer 


If the seller knows with certainty that these items will be used to 
perform magic, it is makrüh for him to sell them. This is because there 
is a clear indication that he is aiding in sin. However, it is not 
permissible to trade in human bones and hair. 


البحر الرائق: 

قولہ وشعر الإذسان والانتفاع clon‏ لم يجز بيعم والانتفاع بہ OY‏ الآدي 
مكرم غير مبتذل فلا يجوز أن يكون شيء من Gua hal‏ مبتذلاًء وقد قال 
النبي صل الله عليہ وسلم: لعن الله الواصلة والمستوصلة. (البحر الرائق: 
٦‏ 455,5( 

وكذا فى البداية مع العناية على امش فتح القدير: ٠/١‏ دار الفكر. وتبيين 
الحقائق: (sv)‏ 

وف البداية: ولا بأس ببيع عظام الميتة وعصبهها وصوفها وقرنبا وشعربا ووبربا 
والانتفاع بذلك كلم WY‏ طابرة لا يحلا الموت لعدم الحياة. (البداية: cofe‏ 
باب البيع الفاسد) 


وكذا فى الفتاوى البندية: o]‏ وفتاوئ قاضيخان: ؟/۳۳٠)‏ 


1 Imdàd al-Ahkam, vol. 3, p. 435. 
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ons‏ الحقائق: 
وكره بيع السلاح من أبل الفتنة Sle] SY‏ على المعصية» قال الله idis‏ 
"وتعاونوا على البر والتقوى ولا تعاونوا على SY‏ والعدوان." وإنما يكره بيع 
نفس السلاح دون ما لايقاتل بم إلا بصنعة كالحديد لأن المعصية تقع بعين 
السلاح بخلاف الحديد ألا ترى أن العصير والخشب الذي يتخذ منہ المعازف 

Y‏ يحره eds‏ لا معصية في Aue‏ (تبيين الحقائق: tar‏ ملتان) 
وكذا فى الدر المختار مع رد المحتار: SWE‏ سعيد. وبدائع الصنائع: A/V‏ 


(iu 


uel op‏ (أى آلات المزامير) من يستعملها أو يبيعبا بذا المشتري ممن 
يستعملبا لا يجوز بيعبا قبل الكسر. (الفتاوى البندية: ovn‏ فصل فى بيع 
المحرمات) 
Shah Wali Allah Muhaddith Dehlawi rahimahullah writes:‏ 
أقول: الإعانة فى المعصية وترويجبا وتقريب الناس إليبا معصية وفساد فى 
الأرضي الله عنه. (حجة الله البالغة: ۹٤/۴‏ البيوع المنہی عنباء قديمى كتب 
خانہ) 
Allah ta‘ala knows best.‏ 


Selling idols made of steel 


Question 


Is it permissible for a person to sell idols made of steel? If it is 
prohibited, can he sell them by only calculating the cost of the steel or 
brass? 
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Answer 


It is prohibited to sell an idol made of steel or brass. If only the cost of 
the steel is calculated and sold, a person should still abstain from 
selling it because the buyer will most likely use it for committing a sin. 
This, notwithstanding the fact that the steel or brass is used for other 
purposes. Yes, it will be permissible to sell it if the person first breaks 
it into pieces. 


عن ple‏ بن عبد اللبص أنم سمع رسول wil‏ صل 
ub!‏ علیہ ply‏ يقول عام الفتح وبو بمكة: ”إن الل 
ورسولہ حرم بيع الخمر والميتة والخنزيروالاصنام -(رواه 
Lis bal‏ بيع الميتة (Seta ls‏ 


Rasülullàh sallallahu ‘alayhi wa sallam said on the 
occasion of the Conquest of Makkah: Allah and His 
Messenger prohibited the sale of wine, carrion, pigs 
and idols. 


عمدة القارى: 


لا يجوز بيع الميتة والأصنام لأنم لا يحل الانتفاع be‏ ووضع الشمن bad‏ إضاعة 
«JUI‏ وقد نبى الشارع عن إضاعتہ» قلت: على بذا التعليل إذا كسرت 
الأصنام وأمكن الانتفاع برضاضها جاز بيعبا عند بعض الشافعية وبعض 
الحنفية. (عمدة القارى: eA‏ باب بيع الميتة والاصنام» (olds‏ 

Lad سبل السلام: وأما علة تحريم بيع الأصنام فقيل لأنبا لا منفعة‎ d 
مباحة» وقيل إن كانت بحيث إذا كسرت تنفع بأكساربا جاز بيعبا والأوك أن‎ 
يقال: لا يجوز بيعبا وبي أصنام للنبي ويجوز بيع كسربا إذ بي ليست بأصنام‎ 
كتاب البيوع» لمحمد بن‎ ٠/۳ أصلاً. (سبل السلام:‎ LSM ولا وجم لمنع بيع‎ 
(lesa التطغيل‎ 
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وفي شرح السنة للإمام البغوي: by‏ تحريم بيع الأصنام دليل على تحريم بيع 
جميع الصور المتخذة من الخشب والحديد والذبب والفضة وغيرباء وعلى تحريم 
ديع تيع آلات اللبو والباطل مثل الطنبور والمزمار والمعازف كلباء فإذا 
طمست الصورء وغيرت آلات اللبو عن حالتہاء فيجوز بيع جوابربا وأصولباء 
فضة كانت أو حديداً أو خشباً أو غيربا. (شرح السنة للامام البغوى: GAIN‏ 
المكتب I‏ 29 ( 


الدر المختار: 


قال اشترى ثوراً أو فرساً من خزف لأجل استئناس الصبي لا يصح» وفى 

الشامية: قولہ من خزف cl‏ طين قال ط: ad‏ بم لأنبا لو كانت من خشب أو 

صفر جاز اتفاقاً فيما يظبر OY‏ الانتفاع بہا وحرره» وسو ظابر. (الدر 
المختار مع فتاوى الشاى: eo‏ باب المتفرقات» سعيد) 

Kitab al-Fatawa: 

It is haram to both make and sell statues. The income obtained from 

their sale is unlawful.’ 

Jawahir al-Fatawa: 

Rasilullah sallallahu ‘alayhi wa sallam prohibited the manufacture of 

idols, their buying and selling, and using the income obtained from 

their sale. Therefore, it is prohibited to make the various types and 

forms of statues. Trading in them is impermissible irrespective of 


whether the statues are made of silver, copper, brass, rock, plastic or 
any other material.’ 


Idah al-Masa'il: 


It is totally forbidden to make statues of copper, brass, steel, other 
metals, wood, etc. However, if the objective is the monetary value and 
the shape and appearance is subservient to its actual value, and the 
entire transaction is based on weight; then in such a case the income 


1 Kitab al-Fatawa, vol. 5, p. 268. 
? Jawahir al-Fatawa, vol. 3, p. 210. 
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obtained from it will not be totally unlawful. Nonetheless, because it 
entails assisting in a sin, the income will be makrüh and doubtful. This 
is why one trader should even desist from trading with another 
businessman in such items. If the objective is not the monetary value, 
but the shape and appearance, then the trade and the money obtained 
are haram." 


Further reading: Idah an-Nawadir, vol. 1, pp. 79-84. 
Allah ta‘ala knows best. 


Asking the buyer to pay for the legal expenses 


Question 


‘Amr bought an item from Zayd, and it was agreed that he will pay 
Zayd on a certain date. Even after the passing of that date, 'Amr did 
not pay what he owed. Zayd took him to court. Can Zayd ask 'Amr [the 
buyer] to pay for the legal expenses? 


Answer 


The scholars differ on the issue of asking the buyer to pay the legal 
expenses. Some scholars such as Hadrat Maulana ‘Abd al-Hayy 
Lucknowi rahimahullah say that it is not permissible to collect the 
legal expenses from the buyer. Other scholars like Hadrat Maulana 
Rashid Ahmad Gangohi rahimahullah say that it is permissible to 
collect the legal expenses from the buyer. 


Hadrat Maulana Mufti ‘Aziz ar-Rahman Sahib quotes both opinions in 
Fatawa Dar al- Ulam Deoband and goes into a detailed discussion. He 
then says that the view of Hadrat Maulana Rashid Ahmad Gangohi 
rahimahullah seems to be more worthy of preference because in our 
times, there are innumerable failings in the fulfilment of rights and 
dues. In fact, this ailment has become common since the era before 
ours. This is why the jurists clearly state that the one who is owed can 
take from his debtor in whatever way he can, even if it is not the same 
category of what he is owed.’ 


In the above case, the buyer is deferring the payment and refusing 
even though he has the means to pay. The seller is forced to prosecute 
him so that he can collect his debt. In such a case, it is permissible to 
collect the legal expenses from the obstinate buyer. 


` [dah al-Masa'il, p. 156. 
? ‘Aziz al-Fatàwà, vol. 1, p. 627. 
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Imdad al-Fatawa: 


If a person is forced to open a court case for the preservation of his 
rights and dues, and he has to bear many expenses because of his 
adversary responding in an argumentative and quarrelsome manner, 
then according to many ‘ulama’ - including Maulana Rashid Ahmad 
[Gangohi] Sahib - it is permissible to make him pay for the expenses.’ 


Further reading: ‘Aziz al-Fatawá, vol. 1, pp. 626-628; Fatawa 
Mahmüdiyyah, vol. 16, p. 460; Imdad al-Ahkam, vol. 3, p. 460. 


Objection: 


Some scholars make an objection that the buyer is merely the cause 
while the seller is the direct pursuer; and the payment has to be borne 
by the pursuer and not the cause. Therefore, it is not permissible to 
ask the buyer (cause) to pay for the legal expenses. What is the answer 
to this? 


Answer: 


While it is true that the jurists laid down this principle, they also 
explained certain exceptions to it. For example, ‘Allamah Ibn Nujaym 


Misrî writes in al-Ashbah Wa an-Nazá'ir: تضمين الساعي‎ is excluded from 


this rule. Although the si'ayah (slander) is merely the cause, latter day 
‘ulama’ say that it warrants the obligation of paying the liability. 


القاعدة التاسعة عشر: إذا اجتمع at TIC TTE.‏ إلى 
المتأخروى لغلية السعانة subst, lel)‏ كرض القن الأول & القواعد 
الكلية) 

(Yai الضمانات:‎ ee) 

وللاستزادة انظر: معين الحكام فيما يتردد بين الخصمين من الاحكام: Ao‏ فى 
بيان القضاء بانواع الضمانات الواجبة» وكيفيتها. ومجمع الضمانات: 


1 11060 al-Fatawa, vol. 3, p. 123. 
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eene‏ وخلاصة الفتاوئ: env/&‏ الجنس السادس فى السعاية» المكتبة 
الرشيدية. 
Allah ta‘ala knows best.‏ 


Trading in shares with the precondition of a loan 


Question 


Shares will be sold to the members of a company. The one who buys 
the shares will be liable to give a loan of R320.00 to the company. The 
company will then pay back the members the loaned amount, together 
with five percent as a profit. Is this agreement lawful? 


Answer 


The first fault with this agreement is that it contains an invalid 
condition, viz. it is obligatory on every share-buyer to give a loan of 
R320.00. The jurists prohibit such a condition. The second fault is that 
those who give the stipulated amount will receive a percentage of the 
amount. This is also unlawful because in a mudarabah agreement, a 
person must receive a share of the profits; not a share of the amount. 
If the company said that the mudaribin (those who take part in the 
mudarabah agreement) will receive forty percent from the profits, it 
will be permissible. Thereafter, whatever profits the company makes - 
all the mudaribin will receive forty percent according to their number 
of shares. 


Another prerequisite is that the company whose shares are being sold 
must have something tangible or properties in its ownership. For 
example, a man buys a house and sells its shares to other people. If the 
company owns nothing at present, and shares are being sold to people, 
then this is not permissible. Yes, if amounts are taken from people, a 
house is then bought with that money, and they are made equal 
shareholders in that house, it will be permissible. However, bear in 
mind that this is not a sale of the shares. Rather, they are made 
shareholders with respect to the house. 


yall‏ المختار: 


ولا بيع بشرط لا يقتضيم العقد ولا یلائمہ وفيم نفع لأحدبما. (الدر المختار: 


0 سعيد) 
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رد المحتار: 


قولم مثال لما فيم نفع للبائع» ومنہ ما لو شرط البائع أن me‏ المشترى شیئاً أو 
يقرضم. (رد المحتار: ه/85» مطلب فى الشرط الفاسد» سعيد) 


ولو باع tat‏ على أن یہب لہ المشتري أو يتصدق علیہ أو يبيع منہ شيا أو 
یقرضہ كان فاسداً. (الفتاوى البندية: 576/8 الباب العاشر فى الشروط التى 
تفسد البيع) 

ولوكان فى الشرط منفعة لأحد المتعاقدين بأن شرط البائع أن يقرض المشتري 
EN‏ القلب يفسد العقد. (خلاصة الفتاوئ: esf‏ الفصل الخامس ف البيع) 


ومنها أن يحكون الربح جزءاً شائعاً فى الجملة لا معيناً فإن عينا عشرة أو ماءة 
أو نحو ذلك كانت الشركة فاسدة OV‏ العقد يقتضي تحقق الشركة فى الربح 
والتعيين يقطع الشركة لجواز أن لا يحصل من الربح إلا القدر المعين لأحدبما 
فلا يتحقق الشركة فى الربح. (بدائع الصنائع: OLS ٠۹/١‏ الشركة» فصل فى 
الشرائط العامة» سعيد) 

(وكذا فى الدر المختار مع رد المحتار: OLS eet‏ الشركة» سعيد) 


0010 Mu‘amalat Ke Shari Ahkam: 


One of the modern forms of partnership is when a shop or factory 
owner says to his relatives and friends: “Invest such and such amount 
of money in the business, and you will receive a certain percentage of 
returns monthly.” The person invests the money and receives the 
stipulated percentage monthly. People generally consider this to be a 
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lawful enterprise whereas this is not so according to the Shari'ah 
because of the following reasons: 


1. When a business specifies a certain profit on an investment, it 
is classified as giving a loan and collecting interest for it. And 
this is clearly unlawful. 


2. Inthe case where the business suffers a loss, the investor does 
not bear any loss. The loss is suffered by the business owner. 
For a partnership to be valid according to the Sharrah, it is 
essential for both to be partners in the profits and the losses. 
This partnership is therefore invalid. 


This type of partnership is unlawful. It is essential for one to keep 
away from it.’ 


Islam Aur Jadid Ma'ashi Masà il: 


The profit of each partner must be specified from the true profit which 
has been made, and not on the basis of what he invested. It is not 
permissible for a fixed amount to be specified for a partner, or for a 
certain percentage of the profit to be specified for him based on the 
investment which he made. (In other words, instead of telling a 
partner that he will receive such and such percentage from the true 
profit, he is told that he will receive a certain percentage of what he 
invested - the latter is not permissible). 


Allah ta‘ala knows best. 
Agreeing on a transaction in the future tense 


Question 


Zayd said to 'Amr: "I will sell you these goods after one month. If I do 
not sell them, you will be a representative for the sale on my behalf." 
What is the ruling with regard to this agreement? Has the transaction 
taken place? If it did not, what is the ruling? 


Answer 


When Zayd said: "I will sell you these goods after one month", then 
this is not a transaction. It is a promise for a transaction. 
Consequently, the rules of a transaction will not apply. It is correct to 
make a promise of this nature. If Zayd does not fulfil the promise, for 
whatever reason, and he says to 'Amr: "I do not want to continue with 


! Jadid Mu'ámalàát Ke Shar't Ahkam, vol. 2, p. 26. 
? Islam Aur Jadid Ma'ashi Masa’il, vol. 5, p. 31. 
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the sale. Instead, you can become my representative for the 
transaction,” and ‘Amr accepts, then ‘Amr will become his 
representative. 


شرح المجلة: 


صيغة الاستقبال التي بي بمعنى الوعد المجرد مثل سأبيع وسأشتري Ve‏ ينعقد 
UY‏ البيع. (شرح المجلة لمحمد خالد e eS VI‏ المادة: (NS NA‏ 


شرح العناية: 

ولا ينعقد بلفظين أحدبما الماضي والآخر بلفظ المستقبل؛ وإنما لا ينعقد 
بذلك ell OY‏ صل الله علیہ وسلم استعمل فيم لفظ الماضى الذي يدل على 
git‏ وک alas YI KS‏ مقر Seal OY, cule‏ المستفيل إن كان op‏ 
جانب البائع كان عدة لا laci‏ (شرح العناية على بامش فتح القدير: 6644/1 
دار الفكر) 


When Zayd made the promise for the sale, he ought to fulfil it. But if 
he cannot fulfil it due to some reason, he will not be sinning. 


JU,‏ العلماء: يستحب الوفاء بالوعد بالببة وغيربا استحباباً 52 da‏ ويڪره 
إخلافہ كرابة تنزیہ» لا تحريم. (عمدة القارى: 25/١‏ ملتان) 

قال فى البداية :كل عقد جاز أن يعقده الإفسان بنفسم جاز أن يوكل بہ غيره» 
OLS OY‏ قد يعجز عن المباشرة بنفسہ على اعتبار بعض «JI M‏ فيحتاج 
إلى أن يوكل بہ غيره» فيكون يسبيل منہ دفعاً للحاجة» وقد صح أن النبي deo‏ 
الله ale‏ وسلم وكل بالشراء حكيم بن حزام رضي اللّه عنه. (البداية: ٠۷۷/۳‏ 
كناب (AE)‏ 


Allah ta‘ala knows best. 
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Selling an unknown item which is in a sealed box 


Question 


A company sells utensils in a sealed box which buyers are eager to 
purchase. The buyer knows that it contains utensils, but he does not 
know their size nor their quality. The buyer will get whatever is in his 
luck. However, if a utensil is faulty or broken, he has the right to 
return it. In this transaction, it seems that there ought to be the right 
to visually look at the item (khiyar-e-ru'yat) because the buyer is 
purchasing something which is concealed from him. There is no 
khiyàár-e-ru'yat but there is khiydar-e-‘ayb (the right to return if the item 
is faulty or broken). What is the Shari'ah ruling with regard to such a 
sale? If it is impermissible, is there any way to make it permissible? 


Answer 


There are two wrongs in the above transaction due to which it is 
invalid. 


1. The sale-item is unknown. 


2. After buying an item which has not been seen, the buyer ought 
to be given khiyar-e-ru’yat, and this is not found here. Even if 
the buyer says: "I am happy" before seeing the item, the right 
to look at it will not fall away. And here, there is no right at all 
to see the item. 


The first wrong as regards the invalidity of the sale is that the item is 
unknown. The answer to this is that in a transaction, only that 
ignorance [of the item] is an invalidator of the transaction which could 


lead to a dispute إلى المنازعة)‎ 2224). Where this is not the case, and it is 


commonly practised in society, it is tolerable and is not an invalidator 
of the transaction. 


والأثمان المطلقة لا تصح إلا أن تحكون معروفة القدر والصفة OY‏ التسليم 
والتسلم واجب بالعقد وبذه الجبالة مفضية إلى المنازعة فيمنع التسليم 
والتسلم» وکل جبالة بذه صفتہا تمنع الجواز بذا ہو الأصل. (البداية: 9/.©) 


From the above text it becomes clear that every ignorance is not an 
invalidator of a transaction. Rather, only the one which could lead to a 
dispute. 
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شرح المجلة: 

وف البندية جهالة المبيع أو الشمن مانعة لجواز البيع إذا كان يتعذر معبا 
التسليم وإن كان لا يتعذر لا يفسد العقد كما لوباع صبرة معينة ولم يعرف 
قدر UALS‏ أو باع أثواباً معينة ولم يعرف عددباء وإنما يفسد البيع بالجبالة 
الفاحشة إذا كان محتاجاً إلى تسليم المبيع وإلا فلا يفسد. (شرح المجلة» لسليم 
رستم بان ٠۲/١‏ دار الكتب العلمية) 

Atle‏ الطحظاوض: 


قولہ معرفة قدر ہو فى المصنف منون يشمل قدر المبيع والشمن قال فى البحر: 
وأشار بالمعرفة إلى أن الشرط العلم ببما دون ذكربما كما فى الإيضاح فلو كان 
المبيع Se‏ جبالة فاحشة ولم يجرببا Gall‏ لا يصح البيع. (حاشية 
الطحطاوى عل الدر المختار: ٠٤/۳‏ کوئتہ) 

Jue Se of ob‏ مفضية إلى المنازعة يمنع صحة العقده وإلاء فلا. 
(الفتاوى البندية: ١١/٤‏ كتاب الاجارة) 

فتاوى الشاى: 


حنطة فخرج ما لو كان قدر المبيع مجبولاً أى Ube‏ فاحشة فإنہ لا يصح 
وقيدنا بالفاحشة لما قالوه لو باعہ جميع ما في ذه القرية أو بذه الدار والمشتري 
لا يعلم ما فيبا لا يصح لفحش البالة» أما لو باعہ جميع ما في بذا البيت أو 
الصندوق ET‏ الجوالق Sb‏ يصح لأن الجبالة يسيرة. (فتاوى الشای: ٠٩۹/٤‏ 
OLS‏ البيوع؛ سعيد) 


183 


البناية فى شرح البداية: 
وکل جہالة بذه صفتها تمنع الجواز أى gle‏ العقد بذا أى IUH OS‏ 
المفضية إلى المنازعة مانعة بو الأصل أى في CLS‏ البيوع بالإجماع OY‏ 
شرعية المعاملات لقطع المنازعات المفضية إلى الفساد. (البناية فى شرح 
البداية: (v/v‏ 

Shah Anwar Shah Kashmiri (d. 1352 A.H.) writes: 
تكون جائزة فيما بينبم على طريق المروءة‎ E قلت: إن الناس يعاملون في‎ 
OY رفعت إلى القضاء يحكم عليبا بعدم الجواز... وذلك‎ BB والإغماض»‎ 
العقود على نحوين: نحو: يكون معصية في نفس وذا لا يجوز مطلقاء ونحو‎ 
بعدم الجواز لافضاءه إلى المنازعة‎ ale يحكم‎ Lily آخر: لا يكون معصية‎ 
كتاب الوكالة)‎ crane فإذا لم تقع فیہ منازعة جاز. (فيض البارى:‎ 

‘Alt Ahmad Nadwi writes: 

UUH‏ ليست بمانعة لذاتهاء بل لكونها مفضية إلى النزاع» وبذا أصل مهم 
ينبغى التعويل علیہ فى الأحكام؛ OB‏ بہ حل كثير من «IEAM‏ وليعلم أن 
أحكام المعاملات الشرعية مبنية على أصلين عادلين: 
الأول: منع كل ما فيم ظلم وأكل لأموال الناس بالباطل. 
العاني: منع ما يؤدي إلى الاختلاف والنزاع بسبب IGA‏ فإذا انتفى ما يودي 
إلى الظلم والنزاع بسبب aul‏ صح التعامل» والعرف أصل عظيم يرجع 
all‏ في ذلك بعد الشرع. (جمبرة القواعد الفقبية فى المعاملات المالية: 219/١‏ 
تحت القاعدة: الجبالة انما توجب الفساد اذا كانت مفضية الى النزاع المشكل) 


Hadrat Mufti Wali Hasan rahimahullah writes: 
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A general principle is that an ignorance which is a cause of dispute is 
prohibited, while the one which does not cause a dispute is not 
prohibited.’ 


The second wrong with this transaction is the absence of khiydr-e- 
ru'yat. One way to rationalize it is that nowadays, transactions are 
done by mutual exchange. There is no offer and acceptance at all. This 
means that khiyar-e-ru’yat is not negated in the transaction. Thus, if a 
sealed box is bought through mutual exchange, and the buyer 
promises - either before or after buying the item - that he will not 
return it after seeing what is in the box, then the buyer will have to 
abide by his promise. 


لو ذكر البيع بلا شرط» ثم ذكر الشرط على وجم العدة» جاز البيع ولزم الوفاء 
بالوعد» إذ المواعيد قد تكون لازمة فيجعل لازماً لحاجة الناس. (شرح 
المجلة» فصل فى حق البيع (E «bo pts‏ 

Allah ta‘ala knows best. 


Deferring a payment in an unstipulated transaction 


Question 


1. A person sold a book for R50.00. The buyer said to him: “I will pay 
you later on.” Is this permissible? 


2. What if the seller said: “I am selling the item on condition that you 
pay me in January or February”? 


Answer 


If he made this statement after the completion of the sale, there is no 
problem with it; it is an unstipulated transaction. If the date of 
payment is not known, there is no harm in it. If he bought it on the 
condition that he will buy it on credit and the date of payment is not 
specified, then this is impermissible. In short, in a credit transaction, it 
is necessary to specify the date of payment; and in an unstipulated 
transaction, ignorance about the date of payment will not harm the 
transaction. 


1 Dars al-Hidayah, part three, p. 29. 
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البداية: 
بخلاف ما إذا باع مطلقاً ثم أجل الغمن إلى ody‏ الأوقات أى إلى الحصاد وغيره 
tu‏ جاو heb Ly ON‏ فى (ir igh!) Alice ad DUD ody oll‏ 


d;‏ جامع الفصولين: الرواية محفوظة sl‏ لو باع مطلقاً ثم أجل ell‏ إلى 
حصاد ودياس لا يفسد ويصح الاجل. ووجہوه بان التأخير بعد البيع تبرع 
فيقبل العأجيل إلى الوقت المجبول. (شرح المجلة للاتاسىء» المادة: [VEA‏ 
الفصل 3I‏ . وكذا فى الدر المختار مع رد المحتار: ٠٠۲/٤‏ مطلب فى التاجيل 
الى اجل pie‏ سعيد. و 82/5؛ باب البيع الفاسد» سعيد) 


2. The second scenario is not permissible. Yes, he must specify a date. 
Later on, the buyer may request the seller for a respite. This is 
permissible. 


يلزم أن تكون المدة معلومة فى البيع بالتأجيل والعقسيط « OY‏ 

» تفضي إلى النزاع » فالبائع يطالب في مدة قريبة والمشتري يأبابا‎ lhe 
اعلم-‎ SA, -)2 177547 فيفسد البيع > بحر- (شرح المجلة للاتاسىء المادة:‎ 
Allah ta'alà knows best. 

When there is a dispute on taking possession of an item 


Question 


A person bought a tree. He now wants to uproot it, but the seller is 
saying that he must chop it off from above the ground. Who is in the 
right? 


Answer 


At the time of the sale, the tree was sold without any precondition. 
The buyer can therefore uproot it provided there is no fear of the 
process causing damage to a nearby well or wall. If not, he will have to 
chop it off from above the ground. If he bought it on the condition that 
he will chop it off from above the ground, it will be necessary for him 
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to act accordingly. If no condition was laid down, the buyer and seller 
will have to act according to societal norms. 


وفيبا إذا اشترى شجرة للقلع فإنہ يؤمر بقلعبا بعروقہا ولیس لہ حفر الارض 
إلى انتباء العروق بل Gale‏ على العادة إلا إن شرط للبائع القلع على وجم 
الأرض أو يكون فى القلع من الأصل مضرة على البائع كما إذا كانت بقرب 
Lt‏ أو يان لا ab‏ يقطعنا ME ney de‏ رظي الله ace‏ (البخر الرائق: 
٥‏ كتاب البيع؛ فصل يدخل البناء والمفاتيح فى بيع الدار) 

رد المحتار: 

اشتری شجرة للقلع يؤمر بقلعبا بعروقبا ولیس لہ حفر الارض إلى انتہاء 
العروق بل يقلعبا على العادة إلا إن شرط البائع القطع على وجہ الأرض أو 
يكون ف القلع من الأصل مضرة للبائع ككونها بقرب حائط أو بثر فيقطعها 
على وجم الأرضي الله عنه. (رد المحتار: OLS coot/t‏ البيوع» مطلب فى بيع 
الغمر والزرع والشجرمقصوداء سعيد) 

ولو اشترى الشجر مطلقاً لہ أن يقطع من الأصلى الله عليه وسلم. (خلاصة 
الفتاوى: eA[v‏ كتاب البيوع» الفصل الغالث فيما يجوز بيعم وفيما لا يجوز) 
فتاوى قا Z‏ ^ ضيخان: 

رجل اشترى شجرة بشرط ان يقلعبا تكلموا في جوازه والصحيح انه يجوز 
وللمشتري أن يقلعبا من أصلباء oly‏ اشترى بشرط القلع... Jy‏ أن يقطعہا 
من وجہ الأرض فأما عروقہا فى الأرض لا تكون لہ إلا بالشرط. Sis)‏ 
قاضيخان على بامش البندية: GUS etofi‏ البيوع) 
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وللاستزادة: انظر: (الفتاوى البندية: «t sl LT cvo/‏ باب ما يجوز بيعم 
وما لا يجوز. فتاوى حقانیہ: CLS eun‏ البيوع؛ باب ما يجوز بيعم وما لا 


G4 
‘Itr Hidayah: 


If the practice in that area is to chop off the tree from above the 
ground or by digging one metre down and then chopping it off, then 
they will have to act according to the practice of the people of that 
area. The trees which surround this particular tree will not be 
uprooted unless it is clearly agreed upon at the time of the transaction 
that the surrounding trees will be uprooted. 


If digging the tree will cause damage to whatever is nearby, e.g. a well 
or a wall, then the buyer will be prevented from digging it out.’ 


Allah ta‘ala knows best. 
Selling a cow on the condition that it is pregnant 


Question 


A person bought a cow on the condition that it is pregnant with a calf. 
But it turned out that it did not have a calf. Can he return it? 


Answer 


The jurists says that a transaction with the precondition that an 
animal is pregnant is invalid. When a transaction is invalid, it is 
obligatory to return the item. The person must cancel the transaction 
and enter into a new transaction without laying down this condition. 
He must buy it without any condition. Yes, if the seller makes a 
promise that this cow or goat is pregnant, does not lay down a 
condition in the transaction, and says: “I promise that if it is not 
pregnant, I will take it back.” The buyer may then return it as per the 
promise. 


فتح القدير: 
فعلى بذا يتفرع ما لوباع ناقة أوشاة على أنبا حامل أو تحلب كذا فسد البيع. 
(فتح القدير: 1 دار الفكر) 


1 Ttr Hidayah, p. 186. 
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الدر المختار: 

sul Jo pds SY cuis. Woy كذا‎ C4. أو‎ fale أن‎ de sls col nt GUE 
لعدم‎ Ups شرط زيادة‎ SV شرط‎ oY لاوضف. وق الشامية: قولہ‎ 
ما فى البطن والضرع لا تعلم حقيقتہ. (الدر المختار مع رد‎ OY العلم بہا...‎ 


المحتار: ۸۸/٤‏ سعيد) 


شرح المجلة: 


ولو باع شاة على أنبا حامل فسد البيع OY‏ الولد زيادة مرغوبة وأنبا موبومة 
لا يدرى وجودبا فلا يجوز. cA)‏ المجلة ؟/77؛ لمحمد خالدالاتاسى) 


لو ذكر البيع بلا شرط» ثم ذكر الشرط على وجم العدة جاز البيع ولزم الوفاء 
بالوعد» إذ المواعيد قد تكون لازمة فيجعل لازماً لحاجة الناس. (شرح 
المجلة للاتاسى» فصل فى حق البيع (W/E <b pts‏ 

Allah ta‘ala knows best. 


When an item is less than what was specified 


Question 


Zayd bought a three acre plot from ‘Umar for R300000.00 - i.e. 
R100 000.00 for each acre. Later on, he realized that the plot was 
actually less than three acres. Can he pay less than what was agreed 
upon? 


Answer 


He has the right to reduce the payment in proportion to whatever was 
less than the agreed acreage. 


البداية: 
ولو قال بعتکہا على أنبا SG‏ ذراع Bly‏ دربم كل ذراع بدربم فوجدبا ناقصة 
old Ol, gall oe ae, Lisl ols o] Lb cael‏ ع ك Lao OY‏ 
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OLS ۴/۳ لکتہ ضار أصلاً بإفراده بذكر العمن. (البداية:‎ lab كان‎ oly 
البيوع)‎ 

تبيين الحقائق: 

ولو قال كل ذراع بكذا ونقص أخذه بحصتم أو ترک ob‏ زاد أخذ کلہ كل 
ذراع eee‏ أو فسخ. معناه al‏ إذا قال بعتكم على أنه عشرة أذرع كل ذراع 
بدربم مثلاً فوجده ناقصاً فہو LLL‏ إن شاء أخذه بحصتء وإن شاء ترکہ Oly‏ 
وجده زائداً أخذه كلم كل ELS‏ بدربم أو فسخ ob ELI OY‏ كان وصفاً 
يصلح أن يكون ose SY Sel‏ ينتفع بم بانفراده فاذا سمى لكل ذراع ثمناً 
BG Stal jbo DU Gies 4 Ny Sul ae‏ وعد Ladi‏ كذ Bias‏ 
ويثبت لہ الخيار لتفرق الصفقة عليم. (تبيين الحقائق: aft‏ كتاب «Fel‏ 
ملتان) 


وللاستزادة انظر: (منحة الخالق على بامش البحر الرائق: caro‏ کوئتہ) 
Allah ta‘ala knows best.‏ 
Trading in heaps of rice‏ 


Question 


A person has a heap of rice and says: “Ten rands for each kilo.” Is this 
transaction correct? 


Answer 


This transaction is correct and permissible according to Imam Abi 
Yusuf and Imam Muhammad rahimahumallah; and the fatwa is issued 
on their verdict. 
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البداية: 


ومن باع صبرة طعام كل قفيز بدربم gle‏ البيع في قفيز واحد عند أبي حنيفة 
إلا أن يسمى جملة Malas‏ وقالا: يجوز فى الوجبين. (البداية: ۲/۳ كتاب 
البيوع) 

البحر الرائق: 


وظاہر ما فى البداية ترجيح قولہما لتأخير دليلبما كما ہو عادتہ وقد صرح فى 
الخلاصة في نظيره ob‏ الفتوى على قولہما... قال الفقيہ أبو الليث والفتوى على 
قولہما تيسيراً للأمر على المسلمين. des‏ بامشم (قولہ وقد صرح فى الخلاصة 
فى نظيره) قال فى النہر By‏ عيون المذابب بم يفت لا لضعف دليل الإمام بل 
تيسيراً على الناس... وعزا فى الدر المختار مثل ما فى النبر إلى الشرنبلالية عن 
البربان والقبستاني عن المحيط وغيره. (البحر الرائق مع منحة الخالق: 85/5 
كتاب البيع؛ كوئتة) 

حاشية الشرنبلالية: 


قولہ وقالا: يجوز مطلقاً قال وف البربان وبہ يفي وذكر وجہہ. (حاشية 
الشرنبلالية على الدرر: ؟/۷١٠)‏ 
وللاستزادة انظر: (خلاصة الفتاوئ: Y‏ ورد المحتار: cot fE‏ سعيد. وحاشية 
الطحطاوى عل all‏ المختار: ev]‏ كوئتة. والبناية: 1/م*) 
Allah ta‘ala knows best.‏ 
Forfeiting the leverage amount in a transaction‏ 


Question 


Zayd spoke to ‘Umar about buying a car from him. He gave an amount 
as bay'anah (leverage, earnest money) and said: “If I do not buy it, you 
may appropriate the bay‘anah. Subsequently, Zayd did not buy the car 
due to some reason or the other. Is it permissible to appropriate the 
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bay‘anah? In the case where he buys the car, is the transaction invalid 
because of the invalid condition which was laid down? 


Answer 
It is not permissible to appropriate the bay‘anah. 


This is how a bay‘nah is normally done. A person intends buying a 
property. Before the paperwork can be written, signed and the 
transaction completed; the buyer gives a down-payment. Then when 
the entire amount is paid, the down-payment is subtracted from the 
total. It is permissible to conduct a bay'anah in this way. 


Unfortunately, nowadays, if the buyer is not able to buy the property 
which had been agreed upon, then the bay‘anah is not returned to him. 
The seller takes possession of it. According to the Sharr'ah, it is not 
permissible for the seller to do this. Furthermore, an agreement of this 
nature is similar to gambling. In his Hujjatullah al-Balighah, Hadrat Shah 
Walt Allah Muhaddith Dehlawt rahimahullah states that appropriating 
the bay'anah in this way is synonymous to gambling. 


قال: ونبى عن بيع ob all‏ أن يقدم المشتري إلى البائع شيء من الفمنء فإن 
اشترى حسب من المن» وإلا فبو لہ GE‏ وفيم معنى الميسر. (حجة الله 
البالغة: 251/6 البيوع المنبى عنباء قديمى كتب خانہ) 

A Hadith states: 
Ài dus أن‎ ode Qe meal GE عن عمرو بن تعيب‎ exe Lisl مخ‎ SIL 
علیہ وسلم نبى عن بيع العربان. (رواه مالك ف الموطاء ص ۸٦ء ما‎ dil صل‎ 
داود: ؟/:49. وابن ماجة: ۰۸ باب بيع العريان.‎ gly جاء فى بيع العربان.‎ 
(reje ف شنم الكبرئ:‎ Belly 
بمائة دينار فیعطیہ دينارين‎ Slo العربان أن يشترى الرجل‎ abl قال أبو عبد‎ 
ابن ماجة» باب بيع‎ ces) عربوناً فيقول: إن لم أشتر الدابة فالديناران لك.‎ 
العربان» ص56)‎ 
Rasūlullāh sallallahu ‘alayhi wa sallam prohibited earnest money. Abū 
"Abdillah ibn Majah said: The word al-‘Arban means: A person buys an 


animal for one hundred dinars (for example), and gives two dinars to 
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the seller saying: “If I do not buy the animal, the two dinars are for 


you. 

جمبور علماء الأمصار على أن بيع العربان غير جائز... Lily‏ صار الجمبور إلى 

TIERS gage jade SUM Sy abled, all Ol عو‎ SY nate 
(۸/٥ 


Ta lifat Rashidiyyah: 


It is impermissible to pay bay‘anah in the sense that if the transaction 
goes through, the bay'anah will be included in the total amount; and if 
the transaction does not go through, then the bay anah will be 


appropriated. البي صل الله علیہ وسلم نبى عن بيع العريان‎ oY. However, if an 
agreement is made that in the event that the sale does not take place, 
the bay'anah will be returned, then this will be permissible.’ 


Islam Aur Jadid Ma'ashi Masa’il: 


Imam Malik, Imam Abū Hanifah and Imam Shafi'i rahimahumullah say 
that it is not permissible to lay down the condition that if the sale does 
not take place, the seller will appropriate the money. This is because 
the money has gone to the seller without anything given in return. 
Imam Ahmad ibn Hambal rahimahullah is of the view that bay‘ al- 
‘arban is permissible. Therefore, the act of appropriating the money by 
the seller is permissible.’ 


Further reading: Fatawa Mahmüdiyyah, vol. 24, p. 201; 8 
Haqqaniyyah, vol. 6, p. 99; Gharar Ki Süratei, pp. 130-158. 


In the case where the buyer buys the item, the transaction will not be 
invalidated because the invalid condition was made before the 
transaction. 


بقي ما إذا SS‏ الشرط قبل العقد ثم عقد Ub‏ عن الشرط» وقد ذكره فى 
الغامن عشر من جامع الفصولين حيث قال: شرطا شرطاً فاسداً قبل العقد» 
ثم عقداء لم يبطل العقد. (شرح المجلة للاتاسى» فصل فى حق البيع بالشرطء 
(ws‏ 


` Tallifat Rashidiyyah, p. 405. 
? Islam Aur Jadid Ma'ashi Masa'il, vol. 4, p. 159. 
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وكذا ذكره ابن عابدين فق Ruhe‏ عل الدر المختار: cA [o‏ مطلب T‏ الشرط 
TERQUE NECEM UT,‏ 


Objection: 


The Musannaf of ‘Abd ar-Razzaq contains a narration which states that 
bay‘ al-arban is permissible. Imam Ahmad ibn Hambal rahimahullah 
has based his opinion on this narration. What is the answer to it? 


قال فى العلخيص الحبير: قال عبد الرزاق في مصنفم: أنا الأسلمي عن زيد بن 
أسلم سئل رسول الله صلى الله علیہ وسلم عن العربان فى البيع فأحلء وبذا 
ضعيف مع إرسالم EM;‏ مو ابرا ابن oe Mt‏ أي 4g‏ (العلخيض 
الحبیر: (t/t‏ 

وف نيل الأوطار: أخرج عبد الرزاق في مصنفم عن زيد بن أسلم... إلى قولم 
وببو مرسل وني إسناده إبرابيم بن ابي یحی وېو ضعيف. (نيل الاوطار: 6/0( 


Imam Ahmad ibn Hambal rahimahullah also presents an incident from 
Sahih Bukhari as a proof: 


واشترى نافع بن عبد الحارث داراً للسجن بمكة من صفوان بن أمية على أن 
عمر رضي الله عنه رضي بالبيع فالبيع بیعہ وإن لم يرض عمر رضي الله عنه 
فلصفوان أربع BL‏ دينار grey‏ ابن الزبير رضي الله عنه بمكة. (بخارى 
شريف: ۳۲۷/۱ باب الربط والحبس فى الحرم. واخرجم عبد الرزاق فى مصنفم: 
٥‏ باب الكراء فى الحرم) 


In the above incident, four hundred dinars were given as bay'anah. 
Answer: 


The answer has been given by ‘Allamah ‘Aynı and Hafiz Ibn Hajar 
rahimahumallah. 


pd Sy OW SI gh ace atl 92) peal SLA byte les ob yh العقة‎ 
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BAe) asd y بالك‎ Holl oa) I5] amid EL ol كل‎ Wy axe. alil رضي‎ 


فتح البارى: 

oS Ll,‏ نافع شرط لصفوان أربع Ble‏ إن لم يرض عمر رضي الله عنه 
فيحتمل أن يكون جعلها في مقابلة انتفاعہ بتلك الدار إلى أن يعود الجواب 
من عمر رضي اللّه عنه. (فتح البارى: (۷1/٥‏ 


The issue is a contentious one and due to necessity, Hadrat Mufti Taqi 
‘Uthmani Sahib issued a fatwa on the view of Imam Ahmad 
rahimahullah. The following is stated in Islam Aur Jadid Ma'ashi Masa il: 


Since the issue is a contentious one, 'arbün cannot be unilaterally 
classified as invalid. Sometimes, we are faced with the need for a 
transaction of this nature. This is especially so in our times when there 
is international trade from one country to another, and a hand to hand 
transaction is not and cannot be effected. If a person makes an 
agreement with another by saying: “I am ordering the goods for you”, 
the seller then obtains the goods, does everything else which is needed 
to be done, spends hundreds of thousands of rupees, and then the 
buyer goes back on his word and says that I am not buying the goods. 
In such a case, the seller will suffer astronomical losses. If the seller 
lays down the condition of 'arbün so that the buyer remains bound, 
then I see a leeway for such a transaction by acting on the view of 
Imam Ahmad ibn Hambal rahimahullah. As for instances when there is 
no need to resort to this condition, and people have made it a means 
to accumulate money, then it is unlawful. 


Mufti Taqi ‘Uthmani Sahib quotes from his father, Hadrat Mufti 
Muhammad Shaft Sahib, who said that Hadrat Maulana Ashraf ‘Ali 
Thànwi Sahib rahimahullah said: At the time of necessity or when 
there is general suffering in transactions, Hadrat Gangohi 
rahimahullah gave permission to issue a fatwa on the verdict of 
another madh-hab.’ 


As for the narration of Sunan Ibn Majah, it is a weak narration. 


1 Islam Aur Jadid Ma‘ashi Masá'il, vol. 4, p. 161. 
* Mufti Taqi ‘Uthmant: Ghayr Sidi Bankari, p. 288. 
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iis Cee عر موود‎ eS cS acabas wea cC Valen 
وانظر: تحفة الأشراف‎ (ve) وأحمد (6/+18) وأبو داود‎ (vv) مالك فى الموُطا‎ 
(WA وتبذيب الكمال )1/70( ومصباح الزجاجة (ص‎ (Wer aac) 
وضعيف ابن ماجة للألباني )59( وسو مكرر‎ (Wwe cna) والمسند الجامع‎ 
ما بعده. وعن مالك بن أفس قال: حدثنا عبد الله بن عامر الأسلمي عن عمرو‎ 
عام‎ cg الله‎ aue cassa) aw اا ف‎ Ge nul صن‎ Guat oy 
(ctv v (سنن ابن ماجم بتعليق الدكتور بشار عواد:‎ hl 
وفي حاشية السندي على ابن ماجة: وروى عن ابن عمر رضي الله عنه أنم‎ 
أجاز بذا البيع ويروى عن عمر رضي الله عنه ومال أحمد إلى القول بإجازتہ‎ 
منقطع يقال: رواه مالك عن ابن شعيب بلاغاً.‎ SY وضعف الحديث فيم‎ 
(410/t (حاشية السندى على سنن ابن ماجة:‎ 

Allah ta‘ala knows best. 


Trading in fish which are in a pond 


Question 


I sell fish which I purchase from various places. Which of the following 
ways are permissible: 


1. I buy fish after they have been fished out of a pond. 


2. I buy fish which are in the pond because the pond was made 
specifically for the fish. It is easy to catch them because the pond is 
small. The land on which the pond is belongs to the owner. 


3. If it requires more effort to catch the fish in the case where the pond 
is large, what is the ruling with regard to buying the fish? 


4. The pond does not belong to anyone but few people control it. They 
permit people to catch the fish and collect their share from them. 


5. The pond is not owned by anyone, but we made arrangements for 
water to flow into it. 


Kindly provide a short answer for the above. 
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Answer 


1. It is permissible to buy the fish after they have been removed from 
the pond. The person is able to catch the fish easily. 


وفسد بيع سمك لم يصد أوصيد ثم ألقي في مكان لا يؤخذ منہ إلا بحيلة ol‏ 
أخذ بدونها صح. (الدر المختار: elo‏ سعيد) 

وفي حاشية ابن عابدين: Sly‏ (السمكى) یملک بالقبض. (فتاوى الشاى: ev[o‏ 
سعيد) 


Fatawa Mahmüdiyyah: 


Question: Is there any objection to catch fish and sell it through the 
boatman? 


Answer: It is permissible to remove the fish yourself and sell it to the 
boatman." 


2. This is permissible. 
وكذا فى الفتاوى‎ cov اصطياد جاز. (البداية:‎ dhe pe Amp ولو كان‎ 
سعيد)‎ To وكذا فى فتاوى الشاى:‎ wv البندية:‎ 


3. If it is not possible to catch it easily, it will not be permissible to sell 
it because you are unable to hand it over to the buyer. 


الدرالمختار: 

وفسد بيع سمک لم يصد أوصيد ثم الق في مكان لا يوّخذ منہ إلا بحيلة. By‏ 
الشامية: قولہ فلو سده ملکہ أى فيصح بيعم إن أمكن أخذه بلا حيلة Yp‏ 
فلاء لعدم القدرة على التسليم. (الدر المختار مع رد المحتار: evo‏ مطلب فى 
البيع الفاسده سعيد) 


Oly SY 54 ol Ut gl yl! s) By‏ كان pate oaa BLE‏ الا 
(رد المحتار: ewe‏ مطلب فى البيع الفاسد» سعيد) 


1 Fatawa Mahmüdiyyah, vol. 24, p 33. 
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البداية: 


ولا في حظيرة إذا كان لا يؤخذ إلا بصيده SV‏ غير مقدور التسليم. (البداية: 
(ov‏ 


4, For you to sell an item, two conditions have to be met. (2) The item 
which is to be sold must be in your ownership. (2) It must be possible 
for you to hand it over to the buyer. 


Jadid Fiqhi Masa’il: 


There are three ways in which a person can be an owner of the fish: 
1. A person dug a pond specifically for fish, and fish came into it. 


2. The land was not prepared for this purpose, but after water 
flowed into a place and fish came with it, the person sealed off 
the exit. 


3. A person personally introduces fish into a pond so that they 
may multiply and grow. 


In each of the above cases, we will say that the owner is able to hand 
over the fish. He will be able to acquire them without having to fish 
them.’ 


In the case where there are some people who have control over the 
pond - if they choose any one of the above three ways, they will be the 
owners of the fish and it will be permissible to buy from them. 


Jadid Fiqhi Masa’il: 


It is not permissible to buy or sell fish which are present in a pond and 
have not been removed from the pond as yet. It will be permissible if 
they are in such large numbers that there is no need to fish them.’ 


5. If arrangements were made to cause water to flow into a pond with 
the purpose of obtaining fish from it, and the exit is sealed off after the 
fish come into it, then the fish will belong to the person who made 
these arrangements. If it is easy to obtain the fish, it will be 
permissible to trade in them. 


! Jadid Fiqhi Masá'il, vol. 4, p. 306. 
? Jadid Fiqhi Masà'il, vol. 4, p. 316. 
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SUM لم يكن أعدبا لذلك لا یملک ما يدخل فيبا فلا يجوز بيعم لعدم‎ oly 
إلا أن يسد الحظيرة إذا دخل فحينئذٍ يملكہ ثم ينظر إن كان يؤخذ بلا حيلة‎ 
وكذا فى فتاوى الشاى:‎ c SCAM دار‎ ١/١ جاز بيعم وإلا لا يجوز. (فتح القدير:‎ 
سعيد)‎ ٥۵ 

Further reading: 171060 al-Fatawa, vol. 3, pp. 46-50; Ahsan al-Fatawa, vol. 


6, p. 480; 171034 al-Ahkam, vol. 3, p. 365; Jadid Fight Masa’il, vol. 4, pp. 
301-316. 


Allah ta‘ala knows best. 
Accumulating items which are fundamentally ownerless 


Question 


A person goes to the mountains near where he lives, chops off trees, 
and sells them. Is this permissible? What if the municipality or 
government prohibits chopping trees from that area, and the person 
still chops them? 


Answer 


It is permissible to accumulate items which are fundamentally 
ownerless and to sell them after that. It is therefore permissible to 
chop off trees from mountains and sell them. However, if the 
government or municipality has prohibited this action, it will be 
unlawful to chop them if there is a sound reason behind the 
prohibition. For example, if people are not prohibited from chopping 
off trees, all the trees of the mountains and jungles will cease to exist. 
There are many benefits in allowing them to exist. Rasülullah 
sallallahu 'alayhi wa sallam prohibited the chopping of trees of 
Madinah to preserve the beauty of the city. 


شرح المجلة: 
يسوغ الاحتطاب من أشجار الجبال المباحة لكل أحد كايناً من كان وبمجرد 


Apad شرل قيار‎ yaad daily ليا‎ SIs pre nat Ge: Glare 
عن القنية: المحتطب يملك الحطب بنفس الاحتطاب ولا يحتاج إلى أن يشده‎ 
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ويجمعمء حتى يثبت لہ الملك. (شرح المجلة محمد خالد الاتاسى» ٠۸۸/٤‏ فصل 
فى بيان كيفية استملاك الاشياء المباحة) 


فتاوى الشای: 


والحطب في ملک رجل ليس لأحد أن يحتطبم بغير oly Sd)‏ كان غير ملک 
فلا باس بہء ولا يضر ذسبتہ إلى قرية أو dele‏ ما لم يعلم أن ذلك ملك 
لبم... ويملك المحتطب الحطب بمجرد الاحتطاب وإن لم يشده ولم يجمعم. 
(فتاوى الشاى: »٠/١‏ فصل الشرب» سعيد) 


وللاستزادة: انظر: (البحر الرائق: ٠۸۳/١‏ فصل فى الشركة الفاسدة» کوئتہ. 
والمبسوط للامام السرخسى: )٠68/9‏ 
‘Itr Hidayah:‏ 


Mubah Asli: (fundamentally ownerless) This refers to what Allah’s 
general divinity and perfect mercy created for the benefit of the 
creation as a whole, so that the weak and strong, the rich and poor - in 
fact, even animals and birds - can derive benefit from those things. 
These permissible items are enough for people of intelligence to earn 
and to save themselves from calamities. For example, rivers, jungles, 
mountains; and from these three, the meat of lawful animals, their 
skins, and rain water. These are lawful and permissible to everyone. 
They are sufficient to provide for man's food, clothing and shelter. 


Every ownerless thing comes into the ownership of a person once he 
takes possession of it. It will not leave his ownership as long as it is not 
removed legally from his ownership. Therefore, pearls, corals, gems, 
wood, flowers, fruit, grass, water, animals, fish, pebbles, rocks, and all 
metals [like gold and silver] will come into the ownership of a person 
once he takes possession of them. Before they go into a person's 
ownership, every other person has the right to take possession of 
them. 


It is not permissible for the government to take control of ownerless 
things and to try to obliterate Allah’s wisdom in this way...However, 
for administrative purposes, it will be permissible for the government 
to seal off a road, mow down a jungle, to see to the growing of grass of 
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a certain jungle, and to prevent others from interfering in these 
matters.’ 


عن عامر بن سعيد عن آبیہ قال: قال رسول الله صلی الله علیہ وسلم: إفي 
أحرم ما بين لابتي المدين أن يقطع عضابا أو يقتل صيدبا. (مسلم شريف: 
(teh‏ 

شرح dle‏ الآثار: 

عن نافع عن ابن عمر رضي الله عنه قال: نبى رسول الله صلی الله علیہ وسلم 
عن آطام المدينة أن تدم وقال: إنها من زينة المدينة. (شرح Glas‏ الآثار: 


٤‏ 4 باب صيد المدينة» بيروت) 


قال الطحاوي: يحتمل أن يون سبب الدبي عن صيد المدينة وقطع شجربا 
كون البجرة ball‏ واجبة فكان يفعلم leli‏ لزينتها ليتطيبوبا ويألفوبا OY‏ بقاء 
ذلك مما يزيد في زینتہا ويدعو اليبا كما روي عن ابن عمر رضي الله عنه 
نبى عن بدم آطام المدينة فإنها من زينتها. (مرقات: 0/1 وتحفة الاحوذى: 
٠‏ باب فى فضل المدينة. وفتح ٤ TM‏ باب حرم المدينة. والحمبيد 
لابن عبد البر: 6( 


We learn from the above Ahadith and their explanations that the 
leader of the Muslims or the supervisor of a certain area can prohibit 
the chopping off of trees if it is based on sound reason. 


Allah ta‘ala knows best. 
Selling items which are used in an idolater’s place of worship 
Question 


An idolater wants to buy items for use in his place of worship. Is it 
permissible to sell them to him? 


! "tr Hidáyah, p. 313, 315, 316. 
201 


Answer 


Imam Abū Hanifah rahimahullah is of the view that it is permissible. 
Imam Muhammad and Imam Abū Yüsuf rahimahumallah are of the 
view that it is impermissible. It is therefore better to abstain. But if 
someone does, his income will be lawful. 


yall‏ المختار: 


lau sce TE EAE ecl Lea 0928 ; es 
SY وجاز تعمير كنيسة... وقالا: لا ينبغي ذلك‎ digg وإلا فتنزيباً فليحفظ‎ 
زيلي. وف الشامية: قولہ وجاز تعمير‎ BIA! إعانة على المعصية وبہ قالت‎ 
كنيسة» قال فى الخانية: ولو آجر نفسہ ليعمل فى الكنيسة ويعمربا لا بأس بم‎ 
فصل فى‎ era لأنہ لا معصية في عين العمل. (الدر المختار مع رد المحتار:‎ 
البيع» سعيد)‎ 
الفتاوى البندية:‎ 
VAS ja WS cedar, jhe أو کیا‎ dan Al gael Le gill otal Jy 
(to-/t فى المحيط. (الفتاوى البندية:‎ 

Imdad al-Fatawa: 


Question: A polytheist buys items for the construction of his temple or 
for the worship of his idols from a Muslim, or hires a Muslim to do the 
job; is it permissible to sell him those items? Is it permissible to take a 
wage from him? 


Answer: Imam Abū Hanifah rahimahullah is of the view that it is 
permissible. Imam Muhammad and Imam Abū Yüsuf rahimahumallah 
are of the view that it is impermissible. It is therefore better to abstain. 
If a poor Muslim does such a job, he should not be reprimanded.’ 


Mufti Muhammad Shaf Sahib rahimahullah has explained the 
concept of “assisting in evil” in some detail. The gist of it is quoted 
from Jawahir al-Figh: 


1 171060 al-Fatawa, vol. 3, p. 111. 
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ثم السبب على قسمين قريب وبعید ثم القريب على قسمين: سبب S‏ 
للمعصية بحيث لو لاه لما أقدم الفاعل على بذه للمعصية كسب آلبة الكفار 
بحيث يكون Le‏ مفضياً لسب الله سبحانہ dii,‏ ومثلہ نبى أمبات 
المؤمنين عن الخضوع ف الكلام للاجانب ...وسبب ليس كذلك ولکنہ يعين 
لمريد المعصية ویوصلہ إلى ما يبواه كإحضار الخمر لمن يريد شربہ... فالقسم 
الأول من السبب القريب حرام بنص القرآن ...والقسم الغاني من السبب 
القريب gel‏ ما لم يڪن e‏ وباعثاً بل موصلاً Lat‏ فحرمتہ و إن لم 
تكن منصوصة ولکنہ داخل فیہ باشتراك العلة وبى الإفضاء إلى الشر 
والمعصية ولبذا أطلق الفقباء عليبا لفظ كرابة التحريم لا الحرمة... Ul,‏ 
السبب البعيد كبيع الحديد من أبل الفتنة... وبيع الآجر والحطب ممن يتخذبا 
Pig ores‏ بيعة... إذا علم فتكره Lays‏ (جوابر الفقم: ؟/۲4۹ اقسام 
السبب واحکامہء مکتبہ دار العلوم (BLS‏ 


The summary of the above is that there are three types of causes, and 
all are not prohibited. Rather: 


1. Sabab Qarib Muharrik - e.g. speaking bad about false gods. It is 
haram to do this as per the explicit texts of the Qur’an. 


2. Sabab Qarib Ghayr Muharrik - e.g. selling arms and ammunition 
to those who spread corruption. It is makrüh tahrimi to do 
this. 


3. Sabab Ba'id - -e.g. selling debris to non-Muslims for the 
construction of their place of worship. It is makrüh tanzihi to 
do this. 


Allah ta‘ala knows best. 
When goods are destroyed while in transit 
Question 


Zayd bought a large amount of goods from 'Amr and asked him to give 
them over to a trucking company. 'Amr did as requested. While the 
goods were being transported, some thieves stole the goods. Is it 
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obligatory on the seller to pay for the goods, or is it the responsibility 
of the buyer? 


Answer 


In the Shari'ah, responsibility does not shift with the mere conclusion 
of the transaction and establishment of ownership. As long as the 
buyer does not take possession of the goods, they will be considered to 
be owned by the seller. The reality and form of taking possession is not 
laid down in the Qur’an and Hadith. It is based on societal norms. In 
the case where the goods are destroyed, the seller will be responsible. 
Yes, if possession was realized on the basis of societal norms, and then 
they are destroyed, the buyer will be responsible. 


In this case, the action of despatching the goods was done on the order 
of the buyer, and he also paid for the transportation. This will be 
understood as taking possession on the basis of societal norms. If the 
goods are destroyed, the buyer will be responsible. If the buyer had 
given the order to send and despatch the goods, but the transportation 
costs were paid by the seller, then even in this case, possession will be 
realized and the buyer will be responsible in the case where they are 
destroyed. If the seller sent the goods without the buyer’s instruction 
and without the latter paying for the transportation costs, then the 
seller will be responsible if the goods are destroyed. This is because 
taking possession of the goods was not realized. 


وحاصلہ أن التخلية قبض حكماً لو مع القدرة علیہ بلا كلفة لكن ذلك 
يختلف بحسب حال المبيع... قال أجمعوا على أن التخلية فى البيع الجائز 
تكون Las‏ اشترى وعاء لبن خاثر فى السوق فأمر البائع بنقلہ إلى منزلم 
فسقط فى الطريق فعلى البائع إن لم يقبضم المشتري».. إلا أن يقول 
(المشترى): ادفعہ إلى الغلام SY‏ توكيل للغلام والدفع إلیہ كالدفع إلى 
المشتري. (رد المحتار: corr coart‏ مطلب فى شروط العخليةء» سعيد. وكذا فى 
الفتاوى البزازية على بامش البندية: taat‏ والفتاوى البندية: (Qv‏ 
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ولا يشترط القبض بالبراجم» OM‏ معنى القبض بو التمكين والتخلي وارتفاع 
الموانع عرفاً bene sole,‏ (بدائع الصنائع: 6 سعيد) 


وفيم Lad‏ وكذلك لو فعل البائع شیئاً من ذلك بأمر المشترى OY‏ فعلہ بأمر 
المشتري بمنزلة فعل المشتري بنفسم. (بدائع الصنائع: (sexo‏ 

المغنى: 

لأن القبض مطلق فى الشرع فيجب الرجوع فیہ إلى العرف. (المغنى لابن 
قدامة الحنبلى» (st-/£‏ 


‘Itr Hidayah: 


When goods are sent by rail or the post office, they are considered to 
be in the possession of the buyer the moment they are despatched. If 
the buyer stated that the goods must be sent by rail or post office, and 
the owner did as told, and the goods are destroyed along the way, then 
the seller will not be responsible. This is because the seller handed the 
goods over to the representative (rail or post office) of the buyer. If the 
buyer did not ask for the goods to be sent, and the seller sent them on 
his own accord, then parcelling and dispatching the goods is not 
considered to be possession by the buyer. If they are destroyed before 
they reach the buyer, he will not be responsible. 


وللاستزادة انظر: (شرح المجلة لمحمد خالد الاتاسى: 6/6 ie‏ واسلام اور 

جديد معاشی مسائل: ft ۰/٤‏ وجديد فقبى مسائل: n NAVE‏ وجديد 
فقبى مباحث: CAV eMe NC‏ ولك (Sot ev‏ 

Allah ta‘ala knows best. 

When a seller buys an item at a lower price from a buyer 


Question 


A person buys tiles, and sometimes he buys more than what was 
needed. He then wants to return the extra tiles. The seller tells him 
that he will pay him 20% less than what he had paid for those tiles. Is 
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this permissible? Is there any leeway to make it permissible? Is this 
included in the principle of مما باع)‎ Jie (شراء ما باع‎ buying an item at a 
price which is lower than what the seller had sold it for? The following 
is stated in Ila’ as-Sunan: 


إن كان البيع الأول مشروطاً بالبيع GUI‏ فهو غير جائز أيضاً لعدم جواز 
البيعتين في بيعة Oly‏ لم يكن مشروطاً فهو مكروه SV‏ مضطر... الخ. (اعلاء 
السنن: (NA[N&‏ 


The author says that the basis for it being makrüh is that it is a bay‘ 
mudtarr (a forced transaction). Is it really so? 


Answer 


In the first transaction, the seller had taken possession of the entire 
amount of money. He then bought the item from the buyer at a lesser 


price. This is permissible without any reprehensibility. As for ( شراء ما‎ 
بأقل مما باع‎ £V) which is prohibited by the jurists, it is because the person 
is profiting from what is not pledged before the first amount could be 
paid. This is not the case in the present question. As for the quotation 
from Tlg as-Sunan it is related to bay‘ ‘aynah which is then connected to 
the one giving a loan and the one asking for a loan. The present 
scenario is different from it. 


وفسد شراء ما باع بنفسہ أو بوكيلء من الذي اشتراه ولو LSS‏ كوارثء بالأقل 
من قدر الغمن الأول قبل نقد كل الغمن الأول... ولا بد لعدم الجواز من اتحاد 
جنس الغمن وكون المبيع بحالء فإن اخلتف جنس الثمن أو تعيب المبيع جاز 
ash ol pt J US Lalas‏ أو يقد القن وق العامة كولم قبل تقد كل الج 
FONS‏ لان بعده لا فساد» ولا يجوز قبل النقد Oly‏ بقي دربم... وال حاصل 
ol‏ تقد كل SY esa M sl uad! ead bt yell‏ يقد قبل ads‏ الكل gh‏ 
ae!‏ فتأمل. (الدر المختار مع رد المحتار: ov evo‏ سعيد) 


وني فتح القدير: وقيد بقولہ قبل نقد العمن OY‏ ما بعده يجوز بالإجماع بأقل 
من الخمن. (فتح القدير: 4۳۳/١‏ دار الفكر) 
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Furthermore, I'là' as-Sunan states that the bay‘ 'aynah is a bay‘ mudtarr. 
The author then gives the reason for this: 


oY‏ المشتري لا حاجة لہ فى الحريرة وإنما حاجتہ فى الدرابم؛ والبائع لا يرضى 
بالإقراض» وإنما يرضى بالبيع كذلك» فبو مضطر إلى الشراء فيكون مكروباً 
والوجم فيم أن فیہ بخلاً مذموماً Bay‏ للمبرة والإحسان الذين بما من مكارم 
الأخلاق. (اعلاء السنن: (NAJNE‏ 


وللاستزادة انظر: (فتح باب العناية فى شرح OS‏ النقاية: 4/۳ بيروت. 

بيوع العينة «Jis ls‏ من منشورات مدرسة عائشة الصديقة للبنات» (GALS‏ 
باكستان. وجديد معاملات کے شرعی احكام: )٥۷/۱‏ 

Allah ta‘ala knows best. 

Selling goods to one who trades in alcohol 


Question 


A Muslim trades in nothing but alcohol. This is his means of income. Is 
it permissible to sell goods to him? 


Answer 


If he sells the alcohol for the consumption of alcoholics, his income is 
impermissible. No goods should be sold to him. If he sells the alcohol 
out of necessity, e.g. the alcohol is used as an ingredient in medicines 
and colorants, then you may sell goods to such a person. Yes, if the 
alcohol is from the four prohibited alcohols - i.e. alcohol from ripe or 
unripe grapes, alcohol made from dates, alcohol made from raisins - 
then there is no leeway for trading in them. It is also not permissible 
to sell goods to this person. 


فتاوى الشای: 


وسقط تقومها في حق المسلم ge‏ لا يضمنہا متلفبا وغاصبها ولا يجوز بيعباء 
لأن الله تعاك لما نجسہا فقد أبانباء والعقوم يشعر بعزتہاء وقال he‏ الصلاة 
والسلام: "إن الذي حرم شربها حرم بيعبا وأكل ثمنا." (فتاوى الشای: 5/1؛؛؛ 
كتاب الاشربة» سعيد) 
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وفي رد المختار: قولہ وصح بيع غير الخمر أى عنده GE‏ لہما فى البيع 
والضمان» لكن الفتوى على قولء فى البيع؛ Gals des‏ فى الضمان. (فتاوى 


الشاى: coth‏ كتاب الاشربة» سعيد) 


والقسم العالث: الأشربة المسكرة الأخرىء غير الأقسام الأربعة المذكورة» 
مثل نبيذ العمر أو الزبيب المطبوخ أدنى طبخة؛ أو عصير العنب المطبوخ الذي 
ذب ثلثاه» وكذلك Aus‏ العسلء والتين» والحنطة» والشعير»ء والحبوب 
TESI‏ وحكم بذا القسم عند Ql‏ حنيفة aly‏ يوسف: Ji‏ لا يحرم منم 
شرب القليل الذي لا يسكرء وإنما يحرم منہ القدر المسكر... وأفتى كثير من 
الحنفية بقول الجمبور في حق الحرمة» وبقول Gl‏ حنيفة في جواز بيع غير 
الخمر وعدم وجوب الحد منہ إلا إذا أسكرء وقد صرح ابن عابدين فى الأشرية 
من رد المحتار: doll ob erro‏ على قول Gl‏ حنيفة في جواز البيع مع 
الكرابة والظابر أن الكرابة La]‏ تثبت إذا تعاطاه الرجل لغرض غير مشروع» 
Ul,‏ إذا تعاطاه لغرض eg s phe‏ كالدواء والضماد وغيره فيما يجوز استعمالہ 
فيم» فالظابر انتفاء ALS‏ حينئذٍ... وببذا يتبين حكم الكحول المسكرة 
(ALCOHOLS)‏ التي عمت بها البلوى اليوم» فإنبا تستعمل في كثير من الأدوية 
والعطور والمركبات «s SW‏ فإنها إن ا تخذت من العنب أو العمر فلا سبيل إلى 
حلتہا أو طہارتہاء ob‏ اتخذت من غيربما فالأمر فيبا سبل على مذبب أبي 
حنيفة» ولا يحرم استعمالبا للتداوي أو لأغراض مباحة أخرى ما لم تبلغ حد 
الإسكارء لأنبا إنما تستعمل مركبة مع المواد الأخرىء ولا يحكم بنجاسها 
أخذاً بقول أبي حنيفة» وإن معظم الكحول التي تستعمل اليوم فى الأدوية 
والعطور وغيربا لا تتخذ من العنب أو call‏ إنما تتخذ من الحبوب أو القشور 
أو البترول وغيره» وحينئذٍ پناک فسحة فى الأخذ بقول أبي حنيفة عند عموم 
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ale eos‏ سحا ie‏ (تكملة فتح الملبم: OLS ٠۸ ew]‏ الاشربة 
مكتبة دار العلوم (LS‏ 


Fatawa Haqqaniyyah: 


Imam Abū Hanifah rahimahullah is of the view that apart from the 
four alcohols [mentioned above], if an alcohol is made from grains or 
other items, then it is permissible to use it at the time of compulsion 
which is recognized as such by the Sharrah. There is also room for 
trading in it. Present day alcohol (which is also a type of alcohol which 
is consumed) made from petrol, barley, maize, etc. and used - at the 
time of necessity - for many medicines, colorants, other chemicals, 
etc. may be bought and sold as per the view of Imàm Abü Hanifah 
rahimahullah. In today's times, the verdict is issued on this view on 
the basis of general necessity ('umüm balwa).' 


Allah ta'alà knows best. 
Trading in fruit 
Question 


Several ways of buying fruit orchards are in vogue here. Which of 
them are permissible and which are not: 


1. The fruit is bought after it ripens, but it is not harvested 
immediately. Instead, the buyer will break them periodically. 
After the transaction is completed, a promise is made that the 
fruit will be left on the trees for a month or two. 


2. Acondition is made in the transaction itself that the fruit will 
be left on the trees for some time. 


3. The condition is not made before the transaction nor after it, 
but the fruit is left on the trees on the basis of societal norms. 


4. Some ofthe fruit is ripe while some is not, or all of it is unripe. 
The transaction is concluded on the condition that it will 
remain on the tree. 


5. The fruit has not appeared on the tree as yet; only the flowers 
have appeared. The flowers are sold to the buyer. 


We will appreciate it if any additional advice is given to us. 


1 Fatawa Haqqüniyyah, vol. 6, p. 103. 
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Answer 


The first four scenarios of selling the fruit are permissible. The fifth 
scenario where no fruit has appeared as yet, and only flowers have 
appeared, is impermissible. This is because it is classified as bay‘ al- 
ma'düm (sale of an item which does not exist). People don’t normally 
sell when only flowers have appeared on the trees. The transaction is 
executed after the appearance of the fruit. 


فتح القدير: 
لا خلاف في عدم جواز بيع Lal‏ قبل أن تظبر ولا في عدم جوازه بعد 
الظبور قبل بدو الصلاح بشرط Spl‏ ولا في جوازه قبل بدو الصلاح بشرط 
القطع فيما ينتفع بہ» ولا فى الجواز بعد بدو الصلاح».. والخلاف إنما ہو في 
بيعبا قبل بدو الصلاح على الخلاف في معناه» لا بشرط القطع؛ فعند مالک 
والشافعي وأحمد لا يجوز وعندنا إن كان Ji‏ لا ينتفع بہ فى الأكل ولا في 
ile‏ الدواب GE‏ بين المشايخ قيل لا يجوز وفسبہ قاضيخان لعامة 
مشایخناء والصحيح Sl‏ يجوز SY‏ مال منتفع به في GU‏ الحال إن لم يكن 
متتقعاً برق الخال وقب أشار SIS SER‏ إل جوازه وإن کان یت 
ينتفع بہ ولو علفاً للدواب فالبيع جائز باتفاق أبل المذبب إذا باع بشرط 
القطع أو مطلقاً.. فإن باعہ بشرط الترك OB‏ لم يكن تناہی عظمم فالبیع 
فاسد عند الكل Oly‏ كان قد تنابى عظمم فہو فاسد عند Gl‏ حنيفة Gly‏ 
a S S‏ رشو عدو و ايكيا أ ونيو :كول SNA‏ 
Gyledall bs,‏ لعيوم ase i ney eld‏ الغا Olam‏ 
بالععامل لأنبم تعارفوا الععامل... ومحمد يقول بمنعم فیہ (أى فيما لم یتنا 
عظمم) لما ab‏ من اشتراط الجزء المعدوم وسو الأجزاء التي تزيد بمعنى من 
الأرض والشجر إلى أن يتنابى العظم؛ ولا يخفى أن الوجہ لا يتم فى الفرق 
لمحمد إلا بادعاء عدم العرف فيما لم يتناه عظمم اذ القياس عدم الصحة 


للشرط الذي لا یقتضیہ العقد فى المتنابى وغيره خرج منہ المتنابى للتعامل؛ 
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فكون ما لم يتناه على fol‏ القياس Lal‏ يكون لعدم التعامل فيم. (فتح 
القدير: AA ٩۸۷/١‏ دار الفكر) 

| ers تكملة‎ 

قال العبد الضعيف عفا الله we‏ ويظبر من كلام ابن بمام فى الفتح أن 
العرف إذا جرى ببيع الشمار بعد بدو صلاحہا بشرط Spl‏ واشتدت إليم 
الحاجة كان قياس قول محمد الجواز Oly‏ لم يتناه عظم العماں SY‏ أجاز شرط 
الترك بعد ما تنابى عظمها للعرف و الضرورة» قلت: وكذلك أجاز محمد بيع 
الغمار في حين ظبر بعضبا ولم يظبر بعضها للضرورة والعرف... فكان قياس 
قول محمد الجواز عند الضرورة oly‏ لم يتناه Lake‏ (تكملة فتح الملهم: 
۳/۱( 

شرح المجلة: 

فقد اتضح ما ذكرناه وضوح الشمس بحيث لم يبق ریب ولا لبس أنه لو جرى 
التعامل المستفيض في بيع الفمار قبل بدو صلاحہا بشرط USS‏ حتى تنضج» 
يصح البيع عند محمد... فاشتراط ترك الثمار البارزة حتى تنضج ob‏ كان 
d Ub ps‏ ينتضيم العقد ولا یلائمہ وفيہ نفع لأحد المتعاقدين لكن حيث 
Ge‏ بم العرف الشايع في بلادنا واستفاض بين الخاص والعام» فيكون 
معتبراً.. وعليہ يكون صحة بيع الشمار البارزة بشرط go USS‏ تنضج 
اتفاقية» فليحفظ بذا فإنہ من مفردات بذا الكتاب. (شرح المجلة لمحمد 
الاتاسى, 40/6« 47( 

OS فتح القدير: (ولو اثمرت بعد القبض يشتركان فیہ للاختلاط)‎ d, 
الحلوافى يفتى بجوازه فى الکلء وزعم أنء مروي عن أصحابناء وكذا حكى عن‎ 
الأمام الفضلي .كان يقول: الموجود وقت العقد أصل وما يحدث تبع نقلہ‎ 
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شمس ASY‏ عنم ولم يقيده عنہ ببكون الموجود وقت العقد ييكون أكثر بل 
قال عن امل odd] 3 bal Sues‏ وها تدك يدن idle SUN‏ 
استحسن فيم لتعامل الناس» فإنهم تعاملوا بيع ثمار الكرم ببذه الصفة» وليم 
في ذلك عادة ظابرة by‏ نزع الناس من sale‏ حرج» وقد رأيت رواية في نحو 
ذا عن محمد وو بيع الورد على الأشجار فإن الورد متلاحق» ثم جوز البيع فى 
الكل بهذا الطريق وسو قول مالك. (فتح القدير: 291/1 دار الفكر) 

فتاوى الشاى: 


قلت: لكن لا يخنى تحقق الضرورة في زماننا ولا سيما في مثل دمشق الشام 
كثيرة الأشجار والفمار فإنہ لغلبة hh‏ على الناس لا يمكن إلزامهم 
sul Glad SG EN sh cales‏ ذلك Reads‏ لض 3b]‏ 
الناس لا يمكن بالنسبة إلى عامتهم by‏ نزعبم عن pole‏ حرج كما 
علمت» ويلزم تحريم أكل الغمار في بذه البلدان إذ لا تباع إلا كذلك golly‏ 
صلی الله علیہ وسلم Gs]‏ رخص ف السلم للضرورة مع nil‏ بيع المعدوم؛ فحيث 
تحققت الضرورة بنا Call‏ أمكن إلحاقء بالسلم بطريق الدلالةه فلم يڪن 
ERF‏ للنص» فلذا جعلوه من الاستحسان» لأن القياس عدم ltl‏ وظابر 
كلام الفتح الميل إلى الجواز ولذا أورد لہ الرواية عن محمد بل تقدم أن الحلواني 
رواه عن أصحابنا وما ضاق الأمر إلا اقسع. (فتاوى الشاى: 4/::ه» مطلب فى 


Further reading: Ahsan al-Fatawd, vol. 6, pp. 489-492; 10010 Mu‘amalat Ke 
Shar? Ahkam, vol. 1, p. 50. 


Objection: 


If all the forms of trading in fruit were to be made permissible, the 
import of the Hadith will no longer remain. A Hadith states: 


نھی رسول الله bo‏ الله عليه وسلم عن بيع الشمار حتى يبدو صلاحها. 
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Furthermore, if we are going to pass a ruling based on the mutual 
dealings of people, it will entail casting aside explicit texts completely. 
And this is not permissible. A text can be specified on the basis of 
mutual dealings, but it cannot be discarded completely. What is the 
answer to this? 


Answer: 

Imam Tahawi rahimahullah gives two answers in his Sharh Ma‘ani al- 
Athar: 

(1) The prohibition is taken to mean "counsel" - .النهي محمول على المشورة‎ 


The words of Hadrat Zayd ibn Thabit radiyallahu ‘anhu in Sahih Bukhari 
make reference to this: 


rode‏ فونه کاو شمو 


The Hadith will mean that this transaction is permissible according to 
the Shari'ah, but one is advised not to enter into such a transaction. 
And it is not obligatory to accept a person’s advice; it is recommended. 


(2) The prohibition is taken to mean salm (handing over the item) - 
zt عل‎ dos. 


According to the Hanafis, it is essential for the sale-item to be present 
from the time of the transaction until it is handed over to the buyer. 
Therefore, it is prohibited to hand over the fruit before their viability 
becomes obvious. 


Allah ta‘ala knows best. 

Imposing an immediate full-payment when a person defaults in paying an 
instalment 

Question 


Zayd sells a machine for R200000 on credit, and lays down the 
condition that the buyer must pay the amount in instalments over a 
period of ten months. He must pay R20 000 a month. If he misses a 
payment in any month, he will have to pay for all the remaining 
months immediately. Is this agreement permissible? 


Answer 


It is permissible to lay down the condition of an immediate payment of 
the full amount in the case where the buyer defaults in paying an 
instalment. There is nothing wrong in such a condition. 
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ولو قال كلما دخل نجم ولم تؤد JUG‏ حال صح ويصير المال VE‏ (خلاصة 
الفتاوئ: / GUS cot‏ البيوع) 

(وكذا فى البحر الرائق: 02/7 فصل فى بيان التصرف ف المبيع والحمن» كوئته) 
وف البحر الرائق: قال فى البزازية de)‏ بامش البندية: (ers‏ وإبطال الأجل 
يبطل بالشرط الفاسد ob‏ قال: كلما حل نجم ولم تود JUL‏ حال صح وصار 
Ges - Jue‏ الخلاضة: Ma te uds‏ بالغرط audi‏ ولو قال ub‏ 
دخل نجم ولم تؤد JU‏ حال صح ويصير JUI‏ حالاً. فجعلہما مسئلتين وبو 
الضواف وما Buttes‏ قال ce‏ الأول sous‏ طاو ا لو کن 
كذلك لبقي الكل فكيف يقول صح فيلتأمل. (البحر الرائق: 0187/1 باب 
المتفرقات» کوئتہ) 

وأيضاً نقلہ العلامة الشاي عن البحرء وزاد بقولم: وذكر العلامة المقدسي أن 
os ual‏ سفكلنان» ol,‏ الظاين al Mt ol‏ أن je ME‏ يطل :واه إذا علق de‏ 
شرط فاسد كعدم أداء نجم فى المثال المذكور وحاصلہ أن لفظ إبطال في عبارتي 
البزازية والخلاصة زائد وأنہ لا مدخل لذكره في بذا القسم أصلاً. (فتاوى 
الشائى: 4۸/١‏ ما يبطل بالشرط الفاسد» سعيد) 


Islam Aur [0010 Ma'ashi Masa’il: 


Where a transaction is concluded on the payment of instalments, some 
agreements clearly state that if the buyer does not pay a particular 
instalment by a certain date, then the remaining instalments will have 
to be paid immediately. It will be permissible for the seller to demand 
all the remaining instalments.* 


Allah ta‘ala knows best. 


1 Islam Aur Jadid Ma'ashi Masá'il, vol. 3, p. 121. 
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Trading in blood 

Question 

Is it permissible to trade in blood? 
Answer 


Blood is not classified as an item of worth, so it is not permissible to 
sell it. Yes, in the case where a person is compelled, there is leeway for 
him to buy it if it cannot be obtained for free. Muslims should establish 
blood banks and make arrangements for blood to be made available for 
free so that they can - as far as possible - abstain from buying and 
selling it. 


البداية: 
وإذا كان أحد العوضين أو كلابما محرماً فالبيع فاسد كالبيع بالميتة والدم. 
(البداية: ۹4/۳ باب البيع الفاسد) 


ons‏ الحقائق: 

لم يجز بيع الميتة pally‏ والخنزير... لعدم ركن البيع وبو مبادلة SUL JUI‏ وبيع 
بذه الأشياء باطل. (تبيين الحقائق: (rit‏ 

الدر المختار: 


بطل بيع ما ليس بمال والمال ما dies‏ الطبع ويجري فيم البخل والمنع 
فخرح تراب ونحوه كالدم المسفوح. (الدر المختار: cofo‏ سعيد) 

Ahsan al-Fatawa: 

It is haram to buy and sell flowing blood." 

Jadid Fiqhi Masa’il: 


The ‘ulama’ permitted the transfusion of blood at the time of need, but 
have not permitted its sale.’ 


1 Ahsan al-Fatawa, vol. 6, p. 522. 
? Jadid Fiqhi Masá'il, vol. 1, p. 335. 
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Imdad al-Ahkam: 


These opinions demand that if, at any time, blood takes on a monetary 
value on the basis of societal norms, then its buying and selling is 
correct.’ 


Jawahir al-Figh: 


It is not permissible to sell blood. However, the situations in which - 
and based on certain conditions where - it is deemed permissible to 
give blood to a patient, and it cannot be obtained for free, then it will 
be permissible to obtain it by paying its price. However, it is not 
permissible for the one giving the blood to take any money for it.’ 


Jadid Mu‘amalat Ke Shari Ahkam: 


The blood which flows from a halal animal at the time of its slaughter 
cannot be bought or sold. If a person sold it, it is not permissible for 
him to use the money which he received. In the same way, it is haram 
to sell human blood and to use the money obtained from its sale. 
However, it is permissible to donate blood. Just as it is permissible to 
breast-feed the infant of another woman at the time of need, it is 
permissible to donate blood to save the life of someone. In fact, in 
some situations it becomes necessary to donate blood.’ 


Further reading: Jawahir al-Figh, vol. 7, pp. 44-50. 
Allah ta‘ala knows best. 


Selling a weighted item by weighing it with its packaging 
Question 


A person bought 10kg rice or manure which was packed in a box. 
However, the box weighed one kilo. Is it permissible to sell it like this? 
After all, the packaging [box] was calculated at the same price as the 
contents. 


Answer 


Since the weight which is written on the packaging is not made as a 
condition, and in most cases the transaction between the two parties 
[buyer and seller] is happily done as a mutual exchange [money given 
in exchange for the item], it is permissible to sell it like this. 


1 171060 al-Ahkam, vol. 3, p. 355. 

? Jawahir al-Fiqh, vol. 7, p. 47. 

° Jadid Mu‘amalat Ke Shari Ahkam, vol. 1, p. 48. 
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ينعقد بالععاطي فى النفيس والخسيس وبو الصحيح لتحقق المراضاة. 
(البداية: (wv‏ 


Ahsan al-Fatawa: 


The buyer and seller are focussed on the box or package, the weight 
which is written on it is not a condition. This is why it is permissible to 
trade in it without weighing it.’ 


Fatawa Mahmüdiyyah: 


Question: The shopkeeper weighs sugar into a pouch and gives it to the 
customer. The pouch has its own value and weight, and the buyer now 
receives that much less sugar. Is it permissible to deal in this way? 


Answer: If the buyer and seller are happy with the transaction, it is 
permissible.’ 


Mahmid al-Fatawa: 


Based on societal norms, it will be understood that the weight of the 
item will be as it is together with the packaging. This is why it is 
permissible. 


Allah ta‘ala knows best. 
Buying grave-sheets from a grave-custodian 


Question 


Some people cover graves with sheets and fabrics. The grave- 
custodian or trustee then sells the sheets. Is it permissible to buy 
them? 


Answer 


It is haram to cover a grave with a sheet or any other item. The grave- 
custodian does not become its owner. It is therefore not permissible to 
trade in it. The ownership of the person who buys it will not be 
established. 


1 Ahsan al-Fatawa, vol. 6, p. 499. 
? Fatawa Mahmüdiyyah, vol. 24, p. 40. 
° Mahmüd al-Fatawa, vol. 2, p. 405. 
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Yes, if the owner [of the sheet] repented and desisted from his 
incorrect intention, he may sell it after that if he wants. It will be 
permissible. 


PT 38 z 5 2 » 
AS del US gih 5 plo EDI عَلَيْكُمْ‎ Cas 
P 


Prohibited to you are dead animals, blood, the flesh 
of swine, and that on which the name of anyone 
other than Allah is invoked.! 


P nde كلاف‎ gh e hel i col “abl pal sd Ley” celled Slew lg 
اسم الله تعالل وبو مأخوذ من أبل إذا رفع صوتہ بالكلام فأبل فى الآية مبنى‎ 
للمجبول» ضمن أبل معنى تقرب فعدى لمتعلقم بالباء وباللام مثل تقرب....‎ 
(التحرير والتنوير‎ dls وفائدة بذا التضمين تحريم ما تقرب بم لغير الله‎ 

للعلامة محمد طابر بن cy gle‏ ؟/128) 


‘Itr Hidayah: 


Khulasah at-Tafasir, vol. one, Sirah al-Ma’idah states: The words wa ma 
uhilla are general. If they are not general in meaning and refer 
specifically to slaughtering, even then the ruling will be general 
because of sameness of the cause.’ 


وأما الحذر الذي ينذره AST‏ العوام على ما بو مشابد OF‏ يكون OU‏ غائب 
أو مريض أو لہ حاجة ضرورية فيأتي بعض الصلحاء فيجعل ستره على رأسم 
فيقول يا سيدي فلان إن رد غائي أو Bye‏ مريضي أو قضيت حاجتي فلك 
من الذبب كذا أو من الفضة كذا أو من الطعام كذا أو من الشمع كذا أو من 
الزيت كذا فہذا jill‏ باطل بالإجماع لوجوه منہا أنه نذر مخلوق والنذر 
للمخلوق لا يجوز لأنء عبادة والعبادة لا تكون للمخلوق... ومنبا إن ظن أن 


1 Sarah al-Ma'idah, 5: 3. 
? Itr Hidayah, p. 474. 
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Cull‏ يتصرف ف الأمور دون Was abl‏ واعتقاده ذلك حفر... ولا تشتغل 
الذمة بم ax‏ حرام بل سحت ولا يجوز لخادم الشيخ dies‏ ولا ASÍ‏ ولا 
التصرف فيم بوجہ من الوجوه... فإذا علمت بذا فما يوُخذ من الدرابم والشمع 
والزيت وغيربا وينقل إلى ضرائح الأولياء تقرباً إليهم فحرام بإجماع المسلمين 
ما لم يقصدوا بصرفها للفقراء الأحياء قولاً واحداً. (البحر الرائق: SAS‏ 

ثتہ. وكذا فى حاشية الطحطاوى على مراق الفلاح» ص wr‏ والدر المختار 
مع رد sf: em‏ سعيد) 


وف الدر المختار: الحرمة تتعدد مع العلم pall) ly‏ المختار: ٩۸/١‏ سعيد) 


وفي رد المحتار: (تتمة) فى الأحكام عن الحجة: تكره الستور على القبور. 
(فتاوى الشاى: Y AJ‏ سعيد) 
Kifayatul Mufti:‏ 


It is not permissible to place flowers over a grave, light a lamp on it, or 
to cover it with a sheet.’ 


Ahsan al-Fatawa: 


Even a non-animal which is vowed for anyone apart from Allah ta‘ala 
is haram because it is vowed for the sake of gaining closeness to 
someone other than Allah ta‘ala, and is included under the prohibition 
of mà uhilla bihi li gharillah - that on which the name of anyone other 
than Allah is invoked. In other words, the prohibition of an animal is 
directly proven from a text [Qur'an], and the prohibition of a non- 
animal is proven by a text via analogical reasoning (qiyas). 


Imdad al-Fatawa: 
Question: 


Is it lawful to eat a stallion. Since there is difference of opinion 
between the Mugallids and Ghayr Muqallids, please provide a detailed 


1 Kifayatul Mufti, vol. 1, p. 347. Also: Fatawa Dar al-Ulüm Deoband (Mufti 
Muhammad Shafr' Sahib), vol. 2, p. 166. 


? Ahsan al-Fatāwā, vol. 5, p. 491; 111030 al-Fatāwā, vol. 2, p. 554; Muftî 
Muhammad Shaff': Ma'árif al-Qur’an, vol. 1, p. 424. 
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answer. Refer to Tafsir Ahmadi of Mulla Jiyün. What is the meaning of 
the verse: 


وما جعل الله من بحيرة ولا سائية... 
Answer: There are some details in this regard.‏ 


1. A person dedicates an animal in the name of someone other than 
Allah, and he slaughters it with the same intention. Even if he said 
“Bismillah” at the time of slaughtering it, the animal is haram. Its 
impermissibility is stated in the Qur’an, and the books of jurisprudence 
such as ad-Durr al-Mukhtar clearly state this. 


2. A person merely takes the name of someone other than Allah, and 
he has no intention of gaining proximity and approval of the one 
whose name he took. For example, a Hadith states that when a person 
makes an ‘aqiqah, he says: “This is the ‘aqiqah of so and so...”. This is 
undoubtedly halal. This is what the author of Tafsir Ahmadi refers to as 
halal. What he considers unlawful is testimony to this fact. 


3. A person dedicates an animal with a corrupt intention and belief. 
The ruler - for whatever reason - got hold of that animal and 
auctioned it. Someone bought it and slaughtered it. This animal is 
halal because once the ruler takes possession of such an animal, it 
comes under his ownership. Since the first person is no longer its 
owner, the corrupt intention which he made is not worthy of 
consideration. 


4. A person dedicates an animal with a corrupt intention. Another 
person steals it and slaughters it secretly. This animal is haram for two 
reasons: (1) The corrupt intention of the owner. By dedicating it with a 
corrupt intention, it does not leave his ownership. (2) Because it is a 
stolen item. 


5. The owner repented from his corrupt intention and slaughtered the 
animal. It is halal because the basis for its prohibition no longer exists. 


As for the meaning of the verse in the question, it is a denunciation of 
the action which had been alleged by the unbelievers, viz. they 
believed that it was unlawful to derive any benefit from such an 
animal because of its sanctity. Allah ta‘ala knows best.’ 


1 Imdàd al-Fatāwā, vol. 4, p. 99. 
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Imdad al-Fatawa: 


Dedicating an animal in the name of someone other than Allah causes 
it to become unlawful similar to carrion. Just as it is not permissible to 
buy carrion, the same rule applies here.’ 


Allah ta'alà knows best. 
Buying and selling bells 
Question 


Some people tie a bell around an animal’s neck. Is it permissible to sell 
such a bell? 


Answer 


The ‘ulama’ state that if the bell is tied around an animal for the 
correct purpose, it will be permissible to do this. In the same way, it is 
permissible to use a bell for correct purposes. For example, the Islamic 
madaris may use a bell to indicate the beginning of class times, change 
of periods, etc. This is included as a correct purpose. The same can be 
said about sound systems in masajid - they are used solely to amplify 
and convey a sound. Bearing the above in mind, it will be correct to 
trade in bells. 


As for the prohibition mentioned in the Hadith, the ‘ulama’ have given 
several explanations for it. 


aloe‏ بريرة رضي الله عنه قال: إن رسول الله صلی الله علیہ وسلم قال: لا 
تصحب الملائكة رفقة فيبا كلب ولا جرس. وفي رواية لہ عن أي بريرة رضي 
الله عنه أن رسول الله صل الله علیہ وسلم قال: الجرس مزامير الشيطان. 
(روابما مسلم: 6-9/6( 

Mufti Taqî ‘Uthmani Sahib writes: 
وبذا (أى كرابة‎ )٠۳/۱١( وقال شيخ مشايخنا السبارنبورى فى بذل المجبود:‎ 
منيما فمرخص فيم."‎ adl ما احتيج‎ Lely الكلب والجرس) إذا خليا عن المنفعة‎ 
الله غنم أن الكرابة المذكوزةق اللديك‎ Ue Call يظو لدا العبد‎ Gully 


1 Imdàd al-Fatāwā, vol. 2, p. 562: Fatawa Mahmüdiyyah, vol. 16, p. 70. 
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إنما تنصرف إلى کلب وجرس قصد منہما اللبو والغنا كماكان يعتاده بعض 
pl‏ القوافل ويدل علیہ قولہ عليہ الصلاة والسلام فى الرواية bl AST‏ 
مزامير الشيطان." أما الكلب إذا كان للحراسة والقحرز من اللصوص فبو 
مرخص فيم ككلب زرع وماشية وكذلك الجرس إذا كان لمقصود مباح فلا 
TN‏ بہ. (تكڪملة فتح المليم: (¢/\va‏ 

اختلف العلماء في ALS‏ تعليق الجرس de‏ الدواب فمنہم من قال بكرابتم 
فى الأسفار كلها الغزو وغيره في ذلك سواء. قال محمد: فأما ما كان فير منفعة 
لصاحب الراحلة فلا بأس بہء قال وف الجرس منافع جمة منها: إذا ضل واحد 
من القافلة يلحق ly‏ بصوت الجرس ومنہا: أن صوت الجرس يبعد سوام الليل 
عن القافلة IS‏ وغيره ومنبا: أن صوت الجرس يزيد في BUS‏ الدواب فهو 
نظير الحداء كذا فى المحيط. (الفتاوى البندية: (voto‏ 

ومنہا: أن صوت ال چرس يبعد بوام الليل. 

ومنہا: أنه يزيد في نشاط الدواب. كذا فى "متفرقات استحسان المحيط" 

c الأثقال لا‎ le كيل‎ ill Ll, ho قير‎ ble fee oly 
النبى.‎ oS أن يفعل ذلک؛‎ 

سكل عل بن أحمد عن القلادة الى فا الأأجراس osa Ge de Jak‏ بل 
oue‏ كما ہو العادة فى بلادنا؟ 
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قال: نعم؛كذا أجاب أبو حامد. (نفع «lly gal‏ (فتاوى اللكنوى) ص 
۱ بیروت) 
Imdad al-Fatawa:‏ 


If a bell, rattle, etc. is used to display one’s authority and status, it is 
impermissible. If a bell is tied around an animal to help it to remain 
energetic or as an announcement to oncoming people so that they 
may make way for it, then it is permissible.” 


Allah ta‘ala knows best. 
Crops of a land which has been sold 
Question 


Zayd sold a piece of land which has crops to Khalid. To whom will the 
crops belong; to the buyer or the seller? 


Answer 


If, at the time of the transaction, Zayd also made mention of the crops, 
then the land and the crops will go to the buyer. But if he did not make 
any mention of the crops, they will remain in the ownership of the 
seller. He will harvest them immediately, unless he rents the land from 
the buyer until the crops mature. 


البداية: 

ولا يدخل الزرع في بيع الأرض إلا بالتسمية لأنه متصل بم للفصل فشابم 
المتاع الذي فيم... ويقال للبائع اقطعها وسلم المبيع وكذا إذا كان فيها زرع OY‏ 
ملك المشتري مشغول بملک البائع فكان علیہ تفريغم وتسلیمہ كما إذا كان 
فيم متاع. (البداية: */ه: كتاب البيوع) 

والزرع والعمر لا يدخلان ف البيع استحساناً إلا أن يشترط المبتاع. (الفتاوى 
البندية: OLS env]‏ البيوع. والبداية: (fof‏ 


1 11060 al-Fatawa, vol. 3, p. 110. 
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وكذا فى بدائع الصنائع: 0176/5 سعيد. وفتح القدير: 4۸٦/١‏ دار الفكر. وتبيين 
الحقائق: ۱/٤‏ ملتان) 
باع Lal‏ بدون الزرع فہو للبائع بأجر مثلباء استشكلہ ob‏ يجب على البائع 
Bi E BN noha als‏ مر عل erase Te‏ 
المشتري. jell)‏ الفائق: 0008/9 OLS‏ البيوع) 
ونی رد المحتار: قولہ ويؤٌمر البائع بقطعہاء أى فيما إذا باع أرضاً Gad‏ زرع أو 
شجر علیہ ثمر لم يشترطء حتى بقى الزرع والفمرعلى ملك البائع... OY‏ ملك 
المشتري مشغول بملك البائع فيجبر على تسليمم EE‏ قولہ وما فى 
الفصولين باع أرضاً بدون El‏ فہو للبائع IS} Le de dese Lee job‏ 
رضى المشتري أى رضي بإبقاء الزرع بأجر مثل الأرض Vy‏ أمر البائع بالقلع 
EE‏ کلامہم. (رد المحتار: LS «oot /t‏ البيوع» سعيد) 
وف "الفقم الحنفى في os‏ الجديد": وإن رضي المشتري بإبقاء الزرع بأجر مثل 
الأرض صح. (الفقہ الحنفى فى ثوبہ الجديد: ٩۷/٤‏ ما يدخل ف البيع وما لا 
Jer‏ بيروت) 
وللاستزادة انظر: (جامع الفصولين: [S‏ وغمز عيون البصائر شرح الاشباه 
والنظائر: */139) 

Allah ta‘ala knows best. 

Trading in cats 


Question 


A person keeps pedigreed cats which are very expensive. Can he trade 
in them? Also, what is the ruling with regard to the buying and selling 
of dogs? 
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Answer 


It is permissible to buy and sell cats and dogs. 

بيع الكلب المعلم عندنا جائز وكذلك بيع السنور وسباع الوحش ple pally‏ 
Allah ta‘ala knows best.‏ 

Selling an item with a prize coupon 


Question 


A person buys an item from a shop and pays the price for it. 
Sometimes, the businesses give tickets to the buyers to encourage 
them to buy their products. If a person’s number [as printed on the 
ticket] is called out, he receives a prize. Is it permissible to buy from a 
business with the sole objective of acquiring a prize? Is it permissible 
to accept such a prize? 


Answer 


If the business sells the item at a price which is the normal price 
everywhere else, it will be permissible to buy the item with the 
intention of receiving a prize. It is also permissible to accept the prize 
which is received for the coupon. This prize is like a donation from the 
businessman; it is not in exchange for anything. If the items are sold at 
a higher price because of the prize coupons which are attached to 
them, then it is haram to make efforts to buy those items in the hope 
of receiving the prize. It is essential for a person to abstain from such 
transactions because this is classified as gambling which is haram in 
the Shariah. 


Imdad al-Ahkam: 


This agreement is permissible and it is a donation from the seller. It is 
permissible to attach a condition to a donation. 


Halal Wa Haram: 


A crossword puzzle is quite similar to this. A person fills the puzzle, 
sends it off, and pays a fee for it. If he solved the puzzle correctly, he 
receives a higher amount. If not, the original fee which he paid is not 
returned to him. Yes, if no fee is collected from those who sent the 


1 Imdad al-Ahkam, vol. 3, p. 386. 
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puzzle, it will be permissible, and the money received will be classified 
as a prize.’ 


It is permissible to give a gift with a precondition. 

قولہ والہبة والصدقة کوپبتک بذه المأة أو تصدقت Sle‏ بها على أن تخدمني 

سنة»... by‏ جامع الفصولين: ويصح تعليق الببة بشرط ملائم كوببتك de‏ أن 
تعوضني كذا. (فتاوى الشای: eta/o‏ باب ما يبطل بالشرط الفاسد» سعيد) 


0010 Mu‘amalat Ke Shari Ahkam: 


Will it be correct if a person makes a condition when gifting an item? 
The rule of thumb in this regard is that if an appropriate condition is 
made, then the gift and the condition will be valid. If an inappropriate 
condition is made, the gift will be valid while the condition will be 
invalid.’ 


Further reading: Jadid Mu'amalàt Ke Shar't Ahkam, vol. 1, p. 126. 
Allah ta‘ala knows best. 


Engaging in business while on hajj 
Question 


What is the ruling with regard to a person combining business with 
hajj? 


Answer 


If the fundamental objective is hajj while doing business is incidental 
to it, the person will receive the full reward for hajj. If both are the 
objectives, the reward for the hajj will be reduced. If business is the 
sole objective, he will receive no reward for the hajj. If it is an 
obligatory hajj, the Mops of hajj will be fulfilled. 

There is no sin upon you if you seek the bounty of 

your Sustainer.3 


1 Halal Wa Haram, p. 381. 
? Jadid Mu‘amalat Ke Shar Ahkam, vol. 2, p. 87. 
3 Sarah al-Baqarah, 2: 198. 
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قال الإمام القرطبي: فى الآية دليل على جواز التجارة فى الحج للحاج مع أداء 
NSIS Merle isa‏ كرون شركاً و لا يخرج بہ المكلف عن رسم 
الإخلاص المفترض عليه أما إن الحج دون تجارة أفضلء Lia)‏ عن شوائب 
الدنيا وتعلق القلب بغيربا. (الجامع لاحكام القرآن» للقرطى: AVE/‏ وكذا فى 
الماوردى: ۱۹۸/۱) 

A ew tr‏ الماوردي 3 357 A‏ قولہ تعالل: ال و منافع c, "ew‏ المنافع: إنبا 
التجارة فى الدنيا والآخرة وبذا قول مجابد. (تفسير الماوردى: 9/4( 

قولہ تعالك: "وأتموا الحج والعمرة للّه". قال الماوردي: اختلفوا في تاويل إتمامباء 
منبا أن تخرج من دويرة أبلك لأجلبما لا تريد غيربماء من تجارة ولا مكسب 
وبذا قول سفيان الغوري. (تفسير الماوردى: QN‏ 


بدائع الصنائع: 

والتجارة و الإجارة لا يمنعان جواز الحج» ويجوز حج التاجر والأجير والمكاري 
لقول الله عز وجل: "ليس عليكم جناح أن تبتغوا فضلاً من ربڪم'“ قبل 
الفضل التجارة» OV,‏ العجارة والإجارة لا يمنعان من أركان الحج وشرائطهما 
فلا يمنعان من الجواز. eu)‏ الصنائع: 6 كتاب el‏ سعيد) 

قال فى البحر: وتجريد السفر عن التجارة أحسن ولو اتجر لا ينقص ثوابہ 
كالغازي إذا اتجر كما ذكره الشارح فى السير. (البحر الرائق: 4/6( 

Gy‏ حاشية الطحطاوي: وبذا محمول على ما إذا لم تحملہ العجارة على السفر. 
(حاشية الطحطاوى على الدر المختار: (eaa)‏ 


Further reading: al-Fatawa al-Hindiyyah, vol. 1, p. 221; Fath al-Qadir, vol. 
2, p. 407 and vol. 5, p. 483. 
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عن مجابد قال بينا عمر بن الخطاب رضي alll‏ عنه جالس بين الصفا والمروة إذ 
قدم ركب فأناخوا عند باب endl‏ فطافوا بالبيت وعمر رضي الله عنه ينظر 
الييم» ثم خرجوا فسعوا بين الصفاو المروة فلما فرغوا قال: de‏ بهم ee QU‏ 
فقال: ممن أنتم قالوا: من أبل العراق» قال: فما أقدمكم.؛ قالوا: GS‏ قال: ما 
قدمتم في تجارة» ولا ميراث» ولا طلب دين» قالوا: لاء قال: fe pal‏ قالوا: نعم» 
قال: انصبتم قالوا: نعم» قال: احفیتم» قالوا: نعم» قال: فاتنفوا. (اخرجم عبد 
الرزاق: 201718805 باب فضل الحج) 

وف المرقاة: قال ابن حجر ish‏ من قول الشافعي وأصحابء من حج بنية 
التجارة كان ثوابہ دون ثواب المتخل عنبا أن القصد المصاحب للعبادة إن كان 
حرماً كالرياء أسقطها مطلقاً.. أو غير حرم أثيب بقدر قصده الآخرة أخذاً 
بعموم قولہ bs‏ "فمن يعمل مثقال ذرة Lad‏ يره." وبوتفصيل حسن وتعليل 


مستحسن. (مرقاة المفاتيح: ا7 ملتان) 


وفي أحكام القرآن: JU‏ بعضهم: إذا كان الداعي للخروج إلى الحج بو التجارة 
Jl)‏ الإكراء كما ہو حال AST‏ الجمالين) أو كانت جزأً العلة pol‏ ذلك بالحج 
لأنء Gy‏ الإخلاص لله تعالل بہ. (احكام القرآن للعلامة ظفراحمد التهانوى: 
(vec/^‏ 


Ashraf al-Ahkam: 


If the fundamental objective is to perform hajj and a person would go 
for hajj even if he does not have trading goods with him, the reward 
for hajj will not be decreased. If he has an equal intention to perform 
hajj and do business, then although it will be permissible to do 
business, the sincerity will be less. The reason why it is permissible is 
that he attached a lawful action [business] to his hajj; and not an 
unlawful action. 


If business is the fundamental objective while hajj is incidental, he will 
be sinning and be guilty of ostentation. This is because he is deceiving 
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people - he is going for business while portraying himself as one going 
to perform hajj. 


If hajj is the fundamental objective and he has sufficient provisions for 
the journey, then it is better not to carry any goods for business. If hajj 
is the fundamental objective and he has the minimum provisions for 
the journey, and his intention for business is incidental, then taking 
goods for business with the intention that it will ease the journey and 
help him on it will earn him rewards.’ 


وللاستزادة انظر: (رد المحتار: &YA/N‏ سعيد. وجامع العلوم والحكم: df‏ 
وفتاوى محموديم: det V‏ وفتاوى رحيميم: TEV‏ شرح الاريعين للامام 
النووى: 25/١‏ لعطية بن محمد (JU.‏ 

Allah ta‘ala knows best. 


Returning an item when it is more than what was estimated 


Question 


Zayd went to a jeweller and said: “I have some jewellery to sell.” The 
jeweller informed him that the jewellery contains two ounces of gold 
while the remainder is not pure gold, and that he will pay him R10 000 
for the two ounces (R5 000 per ounce). After the jeweller melted the 
jewellery, he realized that it contained two and half ounces of pure 
gold. Is it necessary for him to pay the original owner [Zayd] for the 
extra gold? 


Answer 


It is necessary for him to convey the money for the extra gold to the 
owner. Yes, if after weighing the jewellery, the jeweller said: “The 
value of whatever gold this jewellery contains is R10 000", then it is 
not necessary to pay him for the extra gold. 


البداية: 


و من ابتاع صبرة طعام على Lol‏ مائة قفيز Ble‏ دربم... Ob‏ وجدبا أكثر 
فالزيادة للبائع. (الہداية: */2؟) 
C‏ 


! Ashraf al-Ahkam, p. 148 as quoted from Kamalat Ashraftyyah, p. 105. 
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وقال بعتکہا على أنبا BL‏ ذراع Bly‏ درام كل ذراع بدريم ... وإن وجدبا 
زائدة فو بالخيار إن شاء أخذ الجميع كل ذراع بدربم وإن شاء فسخ البيع» 
sy‏ ِن حصل لہ الزيادة فى الذراع تلزمم زيادة الغمن. (البداية: (sv‏ 
الوسيعة | لفقي 

إذا ظبر نقص أو زيادة فيما بيع مقدراً بكيل أو وزن أو ذراع أوعد فإن كان 
Shake jul‏ كما لو قال: كل ذراع بدربم» فالزيادة للبائع. (الموسوعة | 
لفقبية: (e/a‏ 


وإذا باع البيع جزافاً فلا أثر لظبور الحقص أو الزيادة Le‏ توقعہ المشتري أو 
eel‏ (الموسوعة: 64/4( 
Allah ta'alà knows best.‏ 


Withholding an item until full payment is received in an instalment- 
transaction 


Question 


Zayd bought a machine from Bakr for R300 000 which will be paid over 
a period of three months. He will pay R100 000 per month. Bakr is now 
laying down a condition that he will not hand over the machine to 
Zayd until the latter pays the full month. Is this condition permissible? 


Answer 


Zayd became the owner of the machine upon the completion of the 
transaction. Bakr (the seller) does not have the right to withhold the 
item in this instalment-transaction. Yes, he may keep it as a mortgage. 
This could be done in two ways: 


1. Zayd leaves the machine with Bakr as a mortgage before he can take 
possession of it. This is not permissible because in a credit transaction, 
it is not permissible to withhold the sale item so as to acquire the 
money for it. 


2. Zayd takes possession of the machine, and then leaves it with the 
seller as a mortgage. This is permissible. Once Zayd pays the full 
amount, Bakr will hand the machine over to Zayd. 
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قال oui‏ للبائع حق حبس المبيع asl cae‏ ]13 كان GNSS Ve‏ 
المحيط» وإن كان Neds‏ فليس للبائع أن يحبس المبيع قبل حلول الأجل ولا 
بعده كذا فى المبسوط. (الفتاوى البندية: ٠٠/۳‏ الباب الرابع فى حبس المبيع 
بالشمن) 

o adi الح‎ 


قال أصحابها: وللبائع حق حبس المبيع atl olay‏ إذا كان الف Me‏ 
لأن البايع ose‏ حق المشتري ف المبيع» فيجب على المشتري تعيين حق البائع 
فى الغمن تحقيقاً للتساوي بينہما... oly‏ کان الشمن ede‏ لم يكن لہ حق 
الحبس» لأن حق الحبس إنما يثبت للبائع تحقيقاً للتسوية بينهماء وقد سقط 
حق SU‏ فى المساواة بحكم التأجيل فيسقط حقم فى الحبس ضرورة. 
(المحيظ البرياق: ette]‏ مك (noeh‏ 

المبسوط: 

ويبقى حق البائع فى الحبس إلا أن يڪون العمن مؤجلاً فحينئذٍ ليس للبائع 
أن يحبس المبيع قبل حلول الأجل ولا بعده 0M‏ قبل حلول الأجل ليس لہ أن 
يطالب بالشمن وإنما حبس المبيع JUS‏ أن يطالبء من الشمن Lely‏ بعد حلول 
الأجل فلأن حق الحبس لم يثبت لہ بأصل العقد فلا يثبت بعد ذلك تبعاً 
بہذا الحق ما کان لہ من استحقاق اليد قبل البيع فإذا لم يبق ذلك بعد العقد 
لا يثبت ابتداء بحلول الأجل. (المبسوط للامام السرخسى: ٠۹۲/٠١‏ ادارة 
القرآن) 
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ومنہا ثبوت حق الحبس للمبيع لاستيفاء الشمن وبذا عندنا... أما شرط ثبوتم 
فشيئان أحدبما أن يكون أحد البدلين عيناً والآخر ديناً UE op‏ عينين أو 
agus‏ فلا Ge eed‏ | ليبن بل سلبان ell, «lee‏ أن بكرن all‏ بعالا 
of‏ كان Ses‏ لا يثبت حق الحبس OY‏ ولاية الحبس تثبت حقاً للبائع 
لطلبہ المساواة عادة... ولا باع بثمن jeja‏ فقد أسقط حق نفسم فبطلت 
الولاية. (بدائع الصنائع: ٥‏ سعيد) 


وللاستزادة انظر: (البداية: 60/6 والكفاية على بامش فتح القدير: 35/5 

رشيدية» والفتاوى البزاية: 605 والدر المختار: &VÍA‏ سعيد» واسلام اور 
جديد معاشى: CAA ٩٩/۳‏ وجديد مسائل: 30/4؟) 

Allah ta‘ala knows best. 

Resorting to deception in a transaction 


Question 


A person received a counterfeit R5 coin. He learnt that it is counterfeit. 
Can he use it, or does he have to throw it away? In other words, if a 
person has been duped into accepting a R5 coin, can he now use it by 
deceiving someone else? It is possible that the second person will also 
do the same because it is difficult to ascertain whether it is genuine or 
not. 


Answer 

It is not permissible to use that counterfeit R5 coin because it entails 
deception. Yes, if there is an institution, like a bank, which accepts 
counterfeit coins so as to put an end to them, it will be permissible for 
this person to inform the bank that it is counterfeit and give it over to 
the bank. The Hadith prohibits deceiving and cheating. 

من طعام فأدخل يده فيبا فنالت أصابعم بللاًء فقال: يا صاحب الطعام ما 
بذا؟ قال: أصابتم السماء يا رسول al‏ قال: W‏ جعلتہ فوق الطعام حتى يراه 
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الناس ثم قال: من غش فليس منا. (رواه الترمذى: tte)‏ باب ما جاء فى 
كرابية الغش فى البيوع) 
الدر المختار: 


لا يحل كتمان العيب في مبيع أو ثمن oY‏ الغش حرام. وف الشامية قولہ OV‏ 
الغش حرام؛ ذكر فى البحر أول الباب بعد ذلك عن البزازية عن الفتاوى: إذا 
باع سلعة معيبة عليہ Oly bell‏ لم يبين قال بعض مشايخنا يفسق وترد 
ادقن sod a. dU us 3s 5 Nc ual‏ أ لا (sachs siga ba‏ 
بمجرد بذا AY‏ صغيرة» قلت: وفيم OY bs‏ الغش من أكل اال الناس 
بالباطل فكيف يكون صغيرة» بل الظابر في تعليل كلام الصدر إن Jad‏ ذلك 
مرة بلا إعلان لا يصير بم مردود الشہادۃ وإن كان كبيرة. (الدر المختار مع رد 
المحتار: »۷/١‏ سعيد) 

(ولو قبض Ja lig‏ جيد) كان لہ على آخر (جابلاً (s‏ فلو علم وأنفقء كان 
قطنا Gul‏ )255 اوا ف )تفل :فاقيا lb, aad (clas gy) Guslas;‏ ادو 
يوسف: إذا لم يعلم يرد مثل زیفہ ويرجع بجيده استحساناً كما لو كانت ستوقة 
j‏ نببرجة» واختاره Spal‏ ابن كمال قلت: ورجحہ فى البحر Em‏ 
والشرنبلالية فبہ يفق. (الدر المختار: e [o‏ سعيد) 

وفي تقريرات الرافعي: قول الشارح كما لو كانت ستوقة أو نببرجة أى فإنم 
يرجع بالجياد اتفاقاً. (التحرير المختار: 0071/5 سعيد) 

وفي رد المحتار: والنببرجة: ما يرده التجار» والستوقة: أن يكون الطاق الأعل 
فضة والأسفل DIS‏ وبينيما صفر وليس لبا حكم الدرابم. (رد المحتار: 


۳|٥‏ سعيد) 
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Imdad al-Muftiyyin: 


Question: I received a note which has traces of oil. I learnt that the 
government ruling with regard to such a note is that it must be sent to 
the currency office, or a note bearing the same number must be 
printed and the printed one will be taken. Is there any sin if I use this 
note? 


Answer: The harm to the one who accepts this note is that he will have 
to pay the price for its printing. It is therefore not permissible to give 
it to him without informing him and obtaining his approval.’ 


A person who has been duped cannot do the same to another person. 
Yes, a person should protect himself against harm and oppression as 
much as he can. 


المظلوم لہ أن يدفع الظلم عن نفسہ بما قدر علیہ لکن ليس لہ أن يظلم 
غيره. (قواعد cial‏ ص et‏ بحوالہ السير الكبير مع شرحم: 22/4؟) 

Allah ta‘ala knows best. 

Returning a defective item 


Question 


A person bought goat-meat and after bringing it to his house, he learnt 
that it is steak. Can he return it? What if he only realized after he 
started eating it? How will he return it? 


Answer 


If he comes to know of this before he uses it, he may return it. If he 
learns of it after eating it, then the issued verdict is that he may return 
it in exchange for the loss. In other words, if he bought one kilo goat- 
meat for R20, while the steak sells for R15, he has the right to collect 
R5 from the seller. 


شرح المجلة: 
أو لحم معز فكان لحم cole‏ وعلى عکسہ ونحو ذلکء فلم الخيار... By‏ العينى 
عن البداية: ولو امتنع الرد بسبب من الأسباب رجع المشتري على البائع 


1 171060 al-Muftiyyin, vol. 2, p. 1026. 
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بحصتہ من الشمن فيقوم العبد GS‏ وغير كاتب وينظر إلى تفاوت ما بين ذلك 
فإن بمقدار العشر مثلاً رجع بعشر الفمنء ومثلہ فى البحر وغير» وقال 
الطحطاوي في حاشيتم على الدر: يعنى يعتبر التفاوت من الغمنء oB‏ بذا البيع 
صحيح لا نظر فيم إلى القيمة. (شرح المجلة لمحمد الاتاسى: «feo O/T‏ 
الفصل QUI‏ فى بيان خيار الوصف) 

ALN) J الفتاوى‎ 

رجل اشترى طعاماً فوجد بم عيباً وقد اکل بعضہ يرجع بنقصان عيب ما 
«Jf‏ ویرد ما بقي بحصتمء OY‏ بالأكل تقرر العقد فتتقرر أحكامء وبذا قول 
محمد ويم كان يفتى الشيخ الفقیہ gel‏ جعفر الہندوانی ويم أخذ الفقیہ أبو 
الليث Ob‏ باع نصفم يرد ما e‏ عند محمد وعليم الفتوئ. (الفتاوى 
الولوالجية: (sev.‏ 


فتح باب العناية: 

وأما أكل الكل ولبس الغوب فالمذكور بنا قول أبي حنيفة والقياس أن يرجع 
الخلاصة علیہ الفتوى. (فتح باب العناية: (SsA/¥‏ 

cree‏ سمناً ذائباً فأكلم ثم أقر البائع أن الفارۃ وقعت فیہا وماتت لہ أن 
يرجع بتقصان Loris) qeu ley x1, Cony Gl xe coll ١‏ 
الفتاوئ: (jv‏ 


Allah ta‘ala knows best. 
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Specifying a profit margin 
Question 


Did the Shari'ah specify a profit margin? In other words, how much 
profit can a person make? Is it permissible to make a 100% profit? 


Answer 


The Sharrah does not specify a profit margin. Rather, it has left it to 
the natural rise and drop in prices. Yes, Rasülullàh sallallahu ‘alayhi wa 
sallam considered a balance and appropriateness when giving and 
taking so that a balance in the price is maintained. However, it is 
makrüh to have such a high profit margin which causes it to be 
classified as ghabn fahish. A ghabn fahish means that an item is far more 
than what is estimated by those who put values to items. 


وقال في "الفقم الحنفى في ثوبہ الجديد": وعرف الفقباء الحنفية الغبن الفاحش 
بن ما لا يدخل تحت تقويم المقومين من أبل الخبرة» فلو قوم السلعة أحديم 
Bly‏ دربم وقومها SII‏ بخمسة وتسعين وقومها الغالث بتسعين See‏ فبيعها 
SUL‏ وبالمائة فما فوقبا غين فاحش بالمشترى. 

ثم حدد المتأخرون من الفقباء الغبن الفاحش للتيسير فى Stall‏ والقضاء 
والتطبيق» أنه ما بلغ خمس القيمة فى العقار وعشربا فى الحيوان ونصف العشر 
فى العروض وسائر المنقولات» وبہذا أخذت Je‏ الأحكام العدلية فى المادة Vie:‏ 
Ls‏ (الفقم الحنفى فى ثوبہ الجديد: 158/5) 

البداية: 

قال: ولا ينبغي للسلطان أن يسعر على الناس لقولہ عليم الصلاة والسلام: لا 
Ge ipee Oy 3M Lact tN sual OD oaa‏ اعافد 
فإليم تقديره... إلا إذا تعلق بہ دفع الضرر العامة... oj‏ كان أرباب الطعام 
يتحكمون ويتعدون عن القيمة NET‏ فاحشاً وعجز القاضى عن صيانة 
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(alb bl eae tes اس‎ S dtd dec V]. Gell و‎ 
الكرابية» فصل فى البيع)‎ OLS ۷۲/١ والبصيرة. (البداية:‎ 
0010 Mu‘amalat Ke Shar'i Ahkam: 


The Shari'ah did not specify a limit to the amount of profit a person 
can make when selling goods. It does not say that if you buy a certain 
item, you can only have a certain percentage as your profit, and not 
more. Rather, the Shari'ah leaves it to the two parties [seller and 
buyer] - they can come to an agreement by mutual consent. However, 
it is against humaneness to make such large profits which causes loss 
to people, or to take undue advantage of those who have no 
alternative. It is therefore the duty of the government to take the 
necessary measures to prevent people from having the power to 
enforce exorbitant profits. 


At the same time, it is a major sin to praise a sale item unduly, to 
conceal its defect, to sell counterfeit goods as though they were 
genuine, and to collect excessive money through deception. 


قال العلامة على حيدر رحمم الله: وجاء تعريف البيع في كثير من الكتب 
الفقبية Sl‏ مبادلة JUL JUI‏ بالرضاء. (درر الحكام شرح مجلة الاحكام: 
LOT‏ 


Kitab al-Fatawa: 


The Shari'ah did not specify any percentage for profits. It left it to the 
norms among traders and the mutual consent of buyers and sellers. 
However, the jurists say that it is makrüh to have such a high mark-up 
which would fall under ghabn fahish. This refers to demanding a price 
which is higher than the highest selling price of an item in the 
business world.’ 


Allah ta‘ala knows best. 


! Jadid Mu‘amalat Ke Shar't Ahkam, vol. 1, p. 86. 
? Kitab al-Fatawa, vol. 5, p. 213. 
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A prize given by a wholesaler 


Question 


Some companies give prizes to retailers for the promotion of their 
products. For example, a company will inform a retailer that for a 
certain number of days in a year, he must keep an account of the 
products which he bought from the company during that period. The 
company will then give the retailer a prize for each item which he 
bought. 


Now who should receive the prize? The shop owner says that he ought 
to receive it because the goods were sold from his shop, while the 
employees receive a wage for their work. On the other hand, the 
employees are demanding that they should receive the prize because 
the company [which gave the prize] said that it gives the prize for the 
employees. 


The employees produced a letter of the company which states that the 
prize must be given to the employees. What is the ruling of the 
Shariah? Who is eligible for the prize? 


Answer 


As per the norm, the prize or discount on the products which is given 
by a company or seller as a prize is given to the shop owner. It is given 
because of his purchase of the products. 


Maulana Zafar Ahmad ‘Uthmani rahimahullàh writes in Imdād al- 
Ahkàm that the commission which the buyer receives at the end of the 
year is a donation from the seller...' 


Kitab al-Fatawa: 


If a buyer receives additional items - as a prize - for whatever he 
bought, there is no doubt about its permissibility. It is an addition 
given over by the seller, and the jurists say that it is permissible for 
the seller to give more.’ 


Further reading: Jadid Mu'amalàt Ke Shar't Ahkam, vol. 1, p. 126. 


In the case under question, the company made it clear on several 
occasions that the prize is for the employees. Therefore, according to 
the Sharr'ah, they will be eligible for the prize. 


1 171060 al-Ahkam, vol. 3, p. 386. 
? Kitab al-Fatawa, vol. 5, p. 249. 
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Allah ta‘ala knows best. 
The issue of eligibility as regards a sale-item 


Question 


A few persons bought a piece of land and then built a wall around it. 
When they built the wall, they included a portion of the municipal 
property which was on the side of the main road. They then sold that 
section of the land which was on the side of the main road. Before they 
could sell it, they received a letter from the municipality stating that 
the section on the side of the main road belongs to the municipality. 
They should therefore demolish that section of the wall and build it 
within their boundary. The owners did not pay heed. At the time when 
they were selling the land, they forgot to inform the buyer of the 
situation. The buyer now suffered a loss in two respects: (1) The wall 
was demolished and he will have to incur a lot of expenses to rebuild 
it. (2) One thousand square metres of the land which he had paid for 
has been taken away. 


Can the buyer collect the money from the seller to pay for the cost of 
rebuilding the wall? Can he ask for a refund in relation to the 1000 
square metres which has been taken away from him? 


Answer 


The seller is not accountable for the demolished wall. The buyer may 
rebuild it at his expense for his security purposes. The reason for 
saying this is that the previous wall was not included in the 
transaction. The sale was with respect to the land only, the wall was 
not the objective; it was subordinate to the land. The price which is 
paid is in exchange for the original item. 


el‏ يكون فى مقابلة الأصلء لا فى مقابلة الوصف والتابع. 

ومن اشترى bs‏ على أنه عشرة أذرع بعشرة أو أرضاً على أنبا sb‏ ذراع dla‏ 
فوجدبا أقل فالمشتري بالخيار: إن شاء أخذبا بجملة الشمن» وإن شاء ترک لأن 
الذراع وصف ف العوب» ألا ترى أنه عبارة عن الطول والعرض والوصف لا 
يقابلہ شيء من الفمن كأطراف الحيوان فلبذا يأخذه بكل الفمن. (البداية: 
EI‏ اشانفيما يعد أن الوصف بو lll‏ 
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وف الفقم الحنفى في ثوبء الجديد: قال: الوصف ما يدخل تحت البيع بلا ذكر 
كالشجار والبناء فى الأرضء والأطراف فى الحيوان والجودة فى GSN‏ والوزني. 
(الفقہ atl‏ فى ثوبہ الجديد: at‏ ط: دمشق) 


The buyer can ask the seller to refund the money which he paid in 
respect of the 1000 square metres which was taken away by the 
municipality. The seller can also revert to the person from whom he 
had bought the property. 


ولو تداولعہ الأيدي ثم قطع في يد الأخير» رجع الباعة بعضهم على بعض عنده 
LS‏ اق oly US G AB, Glen!‏ بعل ب المشترق يفيد. عل 
مذبيهماء لأن العلم بالعيب رضاء oy‏ ولا يفيد على قولہ فى الصحيح؛ OY‏ 
العلم بالاستحقاق لا يمنع الرجوع. (البداية: ۸/۳ باب خيار العيب) 


وفي شرح المجلة SB‏ عن جامع الفصولين: mathe Gaal ail Ue ol‏ د 
اميفحق » رجع بثمنہ. (شرح المجلة للاتاسى: ^£( 


وف الموسوعة الفقبية الكويتية: يحرم شراء الشيء المستحق عند العلم 

بالاستحقاق» Ob‏ حصل البيع مع علم المشتري بالاستحقاق فللمشترى 

الرجوع Gale‏ على SL‏ عند الاستحقاق إذا ثبت بالبينة. (الموسوعة الفقبية 
الكويتية: ؛/۸۷) 

Allah ta‘ala knows best. 

Trading in shares 


Question 


Nowadays, shares are bought and sold excessively. Is it permissible to 
trade in shares? In other words, a person buys some shares with the 
intention of selling them at a profit when their value increases. What 
is the ruling in this regard. 


Answer 


Nowadays, trading in shares has become an important and profitable 
way of trade. Shares are sometimes bought directly from a company 
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and sometimes through agents. A person may even sell his own shares 
on an individual level to someone else. All three forms are permissible, 
and in all three, the owners of the shares have either taken possession 
of the shares themselves, or the company managers and 
administrators manage the shares on behalf of the shareholders. 


When buying or selling something, it is necessary for the seller to be 
either the owner of the item or be a representative on behalf of the 
seller. Both these are found in this case. 


The buying and selling in this case is not the buying and selling of 
money, whose documentation the shareholders have acquired. Rather, 
it is a bond for the goods, and a buying and selling of the goods whose 
initial price was laid down by the company. Now if the goods are sold 
while there are fluctuations in their price, then this will not be 
classified as usury. 


Since the buying and selling of shares has been classified as 
permissible in principle, the injunction will depend on the nature of 
the company. If the company engages in lawful trade, it will be 
permissible to buy its shares irrespective of whether the company 
owners are Muslim or non-Muslim. If the company engages in 
unlawful and non-Sharr'ah-compliant trade - e.g. alcohol, statues, etc. 
- then it will not be permissible to buy shares in such a company. 


A Few Points Related to Shares 


1. A person has taken possession of the shares certificate, or the 
shareholder's ownership equal to the number of shares is established 
in a company - an indication of which is that if the company suffers a 
loss, the recompense for the loss will have to be borne by the 
shareholder as well. If actual possession of the shares is not taken or if 
the ownership is not established with certainty, then they cannot be 
sold to someone else. 


Nowadays, most of the trading in shares is done over the internet. 
When a person buys the shares, the amount is immediately deducted 
from his account. He then receives an email informing him of his 
ownership of a certain number of shares. The buyer can then obtain a 
receipt for his share purchase, and this is synonymous to a legal 
possession. The certificate of the seller is considered invalidated from 
that time. The one who bought the shares ought to be able to resell 
them, even if he hasn't received the share certificate as yet. 


Transfer of funds via the internet is classified as a legal possession 
according to Ma'ayir Shar‘tyyah. This book has been compiled by 
twenty-seven eminent muftis. The following is stated therein: 
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lad GLY Geel, WL Gut cae E كيفية فيضن‎ ol 
يكون قبضاً لہاء فكما يكون القبض حسياً في حالة الأخذ باليد أو النقل أو‎ 
التحويل إلى حوزة القابض أو وكيلء يتحقق أيضاً اعتباراً وحكماً بالتخلية مع‎ 
فقبض العقار يڪون‎ ne التمكين من التصرف» ولو لم يوجد القبض‎ 
بالتخلية وتمكين اليد من العصرف» فإن لم يتمكن المشتري من المبيع فلا‎ 
أما المنقول فقبضم بحسب طبيعتم. المعايير الشرعيةه ص‎ dang تعتبر التخلية‎ 

(ys 


2. Some of those who trade in shares have no intention whatsoever of 
buying and selling shares (the item and the price are non-existent). It 
is not their aim to acquire the share certificate nor do they bother 
about acquiring it. The purpose of the entire verbal arrangement as 
regards its outcome is to balance the profits and losses. This form is 
also totally harām on the basis of gambling and speculation. 


3. Goods which are present are permissible irrespective of whether 
they are with the intention of investment or selling the shares and 
earning a profit. 


4. A short sale - i.e. selling something which one does not own - is not 
permissible. If the seller does not own the shares, and he is engaged in 
a short sale or a blank sale, then this will be unlawful and invalid on 
the basis of “selling something which is not owned by the seller”. 


5. If the seller owns some shares and has taken delivery of them, and 
he is concluding a transaction for the future via an immediate offer 
and acceptance - also known as a forward sale (al-bay' al-mudaf ila al- 
mustaqbal) - then this is impermissible. 


6. A future sale is also impermissible. It is classified as speculation 
which was explained previously under number two. This refers to the 
buying and selling of shares in such a way that the person has no 
intention of buying and selling them. All he wants to do is balance the 
profits and losses, and earn a profit. This is impermissible. 


7. A point of consideration is that if a shareholder wants to terminate 
his participation and leave the company, he cannot do so without 
selling the shares to someone else. This is an agreement laid down by 
the company from the beginning; and it is necessary to adhere to the 
agreement. There is room to practise on this. 
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8. If the company engages in usurious transactions, the shareholder 
must raise his objection in the annual meeting. 


9. When the profits are distributed, the shareholder will have to give 
in charity whatever interest was deposited on the profits. 


10. According to some scholars, when the shares are to be sold at a 
price which is higher or lower than the share value, the goods of the 
company must not be in the form of cash only. 


11. The company rules state that the company will take interest- 
incurring loans from various banks. If this is the case, it is 
impermissible. All the shareholders will be committing the sin of 
usury. 


However, this usurious transaction is insignificant and of a small 
amount, and is also not the objective in itself - but is merely incidental 
and subordinate. Furthermore, large companies are sometimes forced 
to take because of governmental laws or to repulse a harm (e.g. as a 
relaxation from oppressive taxes). This is why there can be leeway for 
it. Then if it is a non-Muslim company, there will be further relaxation 
as explained in detail by Hadrat Maulana Zafar Ahmad Thanwi 
rahimahullah in Imdad al-Ahkam, (vol. 4, pp. 397-440). The gist of his 
explanation is that while taking the majority into consideration, there 
is leeway for it. However, the small amounts of interest which are 
found in a company’s income - when the shareholders receive their 
profits, they must give that percentage [of interest] as charity. 


12. In addition to receiving a salary, the company manager receives an 
“allowance” which is unknown. If it is based on a percentage, it will be 
permissible. 


Further reading: Jadid Fiqhi Masa’il, vol. 1 and 4; Islam Aur Jadid Ma ‘shat 
Wa Tijárat, pp. 103-112; Jadid Fiqhi Mabahith, vol. 16; Fatawa 'Uthmàni, 
vol. 3; Idah an-Nawadir, vol. 1; Imdad al-Fatawa, vol. 3; Imdad al-Ahkam, 
vol. 4, p. 399; Nae Masa’il Aur ‘Ulama’-e-Hind Ke Fayslei, p. 111; Aham Fight 
Fayslei, p. 109; ‘Asr Hadir Ke Pechidah Masđil Aur Oen Ka Hull, vol. 2, p. 


235; Jadid Mu'amalat Ke Shar't Ahkam, vol. 1. 
Allah ta‘ala knows best. 


A short sale 


Question 


Is a short sale permissible? 
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Answer 


A short sale actually refers to selling something which you do not own. 
In other words, a seller sells shares which are not in his ownership as 
yet. He anticipates the acquisition of goods and thinks to himself that 
once he acquires them, he will give the shares to the buyer. A short 
sale of this nature is not permissible. 


حدثنا قتيبة ثنا بشيم عن Gl‏ بشر عن يوسف بن مالک عن حكيم بن حزام 
رضي الله عنه قال: سألت رسول الله صلى الله علیہ وسلم فقلت: BBL‏ 
الرجل فيسألني من البيع ما ليس عندي أبتاع لہ من السوق ثم أبيعم قال: لا 
as‏ ما ليس عندک. (ترمذى شريف: ۱ باب ما جاء فى كرابية بيع ما 
ليس عنده) 


A short clarification of this issue was given previously under the 
question on trading in shares. 


Yes, if only a promise of a sale was made without a sale in reality, and 
the goods or shares will be sold after they have been acquired, then 
this transaction will be permissible. 


Allah ta‘ala knows best. 
Acting as a guarantor on behalf of a deceased 


Question 


A person passed away without leaving behind any properties and 
wealth. He was in debt of R100 000. His creditors began harassing his 
two sons. A person living in that area took the responsibility of the 
debt so that the lives of the heirs may be spared. After some time, the 
creditors asked the guarantor for the money, but he replied: “I gave 
the guarantee merely to save the lives of the heirs.” He added: “The 
books of jurisprudence state that there can be no guarantee on behalf 
of a deceased person, unless the latter has left behind some wealth or 
it is a guarantee for the condition of life.” Now there is a dispute 
between the creditors and the guarantor. Will the guarantor be 
compelled to pay the debts? 


Answer 


The Hanafi jurists differ on this issue. Imam Abū Hanifah rahimahullah 
is of the view that this guarantee is not valid. The jurists give 
preference to this view. Imam Abū Yüsuf and Imam Muhammad 
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rahimahumallah are of the view that it is valid. The Majallah and Sharh 
Majallah give preference to the second view. Bearing in mind the 
second view, the guarantor will be responsible to pay the amount, and 
he will fulfil his promise. Yes, if someone pays off the debt voluntarily 
on behalf of the deceased, it is unanimously considered to be correct 
and permissible. 

وكذا تصح DUS‏ بعد موتہ مفلساً... أما لو مات مفلساً وعلیہ دين لحقہ فی 
وعندبما تصح oY‏ الدين لما کان ثابتاً في حياتء لا يسقط إلا بالأداء أو 
pb Gaal cl pV‏ يذ ة اللادة Aled Lae ol‏ تكد | شارك قرول mle‏ 
الموافق لما قال بم الأئمة الغلاثة ASL,‏ أبل العلم كما في فتح القدير لأنها 
أطلقت صحة الكفالة عن المفلس ولم تقيدبا بڪون المفلس حياً ولو كان 
مرادبا التقييد بذلك لما سكتت عن بيان حكم الكفالة بدين من مات 
مفلساً وإذا كانت جمعية المجلة قد اختارت قولبما يجب العمل بہ. (شرح 
المجلة لمحمد الاتاسى: ٠۲/۳‏ المادة: wy‏ وكذا فى شرح المجلة لعلى حيدر: 


(10/۳ 


فتح القدير: 

وقال gpl‏ يوسف ومحمد والأئمة AST, BIEN‏ أبل العلم تصح SY‏ كفل بدين 
ثابت لعموم قولہ صل الله علیہ وسلم "الزعيم Uy "ee‏ روي nil‏ صلی الله 
علیہ وسلم اتی بجنازة...الخ» فلو لم تصح عن الميت المفلس لما صل علیہ بعد 
الكفالة SY,‏ كفل بدين ثابت. (فتح القدير: 5/9 دار الفكر) 

عمدة القارى: 

الكفالة من الميت... فقال ابن Gal‏ لي ومحمد وأبو يوسف والشافعى: JUKI‏ 
جائزة عنم وإن لم یترک الميت et‏ ولا رجوع لہ فى الميت إن ثاب للميت 
مال. (عمدة القارى: ٠٥٥۰/۸‏ ملتان) 
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وللاستزادة انظر: البحر الرائق: ٠۲/١‏ العناية: bt /V‏ شرح المجلة لرستم باز: 
١‏ البنياية: ۷/۳ تبيين الحقائق: ٠٠۹/٤‏ بدائع الصنائع: 1 سعيد) 

Allah ta‘ala knows best. 

Doing business with a non-Muslim who supports Israel 


Question 


An organization has ties with the Israeli army and supports it. The 
Israeli army is well-known for its open enmity towards Palestinian 
Muslims and oppression against them. This organization is listed on 
the Tel Aviv stock exchange. Is it permissible to join this organization 
to open a TV channel? We know with certainty that this deal will 
eventually benefit the Israeli army. 


What can be said about a person who continues doing business with 
such an organization while knowing what was just noted? 


Kindly provide proofs from the Qur'àn and Sunnah because those who 
are involved in these dealings are demanding proofs. 


If you have any other fatwa related to this, kindly forward it to me. 
Answer 


In normal situations, it is permissible to do business with Jews, 
Christians and other non-Muslims provided they are not at open war 
with Muslims. This is established from the Qur’an and Hadith. 


d; fal à ceni d uui ue tu اخ‎ Y 
الله‎ 5] «eel 55 AIS SI دِيَارِكُمْ‎ 5a tem 
Allah does not forbid you to show kindness and to 
deal justly with those who have neither fought with 


you on account of religion nor expelled you from 
your homes. Surely Allah loves those who are just.1 


Rasülullàh sallallahu ‘alayhi wa sallam himself had dealings with the 
Jews and Christians. 


1 Sarah al-Mumtahinah, 60: 8. 
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عن عائشة رضي الله le‏ عنها أن النبي صل الله عليه وسلم اشترق طعاماً 
من رجل يبودي إلى أجل ورہنہ درعا من حديد. (رواه البخارى: (VA‏ 


Rastlullah sallallàhu 'alayhi wa sallam bought food 
from a Jew on credit until an appointed time, and he 
gave him a steel armour as mortgage. 


Rasūlullāh sallallahu ‘alayhi wa sallam entered into a share-cropping 
agreement with the Jews of Khaybar. 


قام عمر رضي الله عنه خطيباً فقال: إن رسول الله صلی الله علیہ وسلم كان 
عامل يبود خيبر على أموالهم وقال: نقركم ما أقركم الله. (رواه البخارى: 
۷/۱( 

Hadrat Jabir radiyallahu ‘anhu used to do business with non-Muslims. 


عن ple‏ بن عبد الله رضي الله عنه قال:كان BULL‏ يبودي )08 يسلفنى في 
تمري إلى الجذاذ. (رواه البخارى» كتاب الاطعمة» (AaS‏ 


وعنہ T ES‏ أن ا توفي وترک علیہ ثلاثين [Pos‏ لرجل من اليبود. (رواه 
البخارى: OLS‏ الاستقراض» )*22/١‏ 


However, non-Muslims who have become bitter enemies of Muslims 
and are openly at war with them, who are leaving no stone unturned 
in oppressing and tyrannizing Muslims, whose second nature it is to 
shed Muslim blood by day and night - as is the case with the present 
day Israeli army - it is not permissible to have supportive dealings 
with them and with organizations which support their army. This is 
proven from the Qur'an, Hadith and texts of the jurists. It is a major sin 
to support and aid anyone to oppresses Muslims when it is known with 
certainty that this organization helps the Israeli army. 


Observe the following proofs: 
وَأَخْرَجُوكُمْ‎ lll في‎ SEE Gil ينها ڪُمُ الله عن‎ UC 
sc وَمَن‎ eiiis أن‎ resi على‎ vins Site ِن‎ 
5,30 2 ولك‎ 
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Allah only forbids you from befriending those who 
fight you on account of religion and expel you from 
your homes and joined others in expelling you. 
Whoever befriends them, it is they who are truly 
wrongdoers.! 


Aa 5 b A 28i ee ete الحة‎ Te |2 MP 
الله ^ )$ الله‎ l5 7 وَالْعْدْوَانِ‎ YI عَلَ‎ 5565 YG 


Do not help each other in sin and oppression. 
Continue fearing Allah. Surely the punishment of 
Allah 15 2 


قال العلامة الآلوسى البغدادى: فيعم النبي كل ما ہو من مقولة الظلم 
المعافى: 3/لاه) 


وقال الإمام القرطبي: وأن يكون المسلمون متظابرين كاليد الواحدة 
(المؤمنون ES‏ دماؤہم ويسعى بذمتهم أدنابم وبم يد على من سوابم» ويجب 
الإعراض عن المتعدي وترك النصرة لم ورده LE‏ ہو علي ثم نبى فقال: 
"ولا تعاونوا على الاثم والعدوان" وبو الحكم اللاحق عن الجرائم» وعن 
العدوان وہو ظلم الناس. (الجامع لاحكام القرآن: (env‏ 

وف الدرالمنشور فى التفسير الماثور: وأخرج ابن ماجة عن gl‏ 

بريرة رضي abl‏ عنه» أن رسول الله صلی الله علیہ وسلم 

قال: من أعان على قتل مؤمن ولو بشطر كلمة» لقي الله 

مكتوب بين عينيم آيس من رحمة AN‏ 


Rasülullàh sallallahu 'alayhi wa sallam said: The one 
who aids in killing a believer - even if it is by half a 


! Sürah al-Mumtahinah, 60: 9. 
? Sürah al-Ma'idah, 5: 2. 
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word - shall meet Allah while it will be written on 
his forehead: “Despairing of Allah’s mercy.” 


وأخرج الطبراني فى الأوسط والحاكم عن ابن عباس رضي 
الله care‏ أن رسول atl‏ صلی الله علیہ وسلم قال: من أعان 


Rasülullàh sallallahu ‘alayhi wa sallam said: The one 
who aids an oppressor in falsehood so as to subdue 
the truth has certainly divested himself of the 
protection of Allah and His Messenger. 


وأخرج البخاري في تاريخہ والطبراني والبيبقي في شعب 
الإيمان عن أوس بن شرحبيل رضي الله عنه قال: قال رسول 
الله صلی الله علیہ وسلم: من مشى مع ظالم لیعینہ وہو 


Rasülullàh sallallahu ‘alayhi wa sallam said: The one 
who walks with an oppressor for the sake of helping 
him, while knowing that he is an oppressor has in 
fact left Islam. 


وأخرج الحاكم وصححہ والبيبقي عن عبد PM‏ 
عبد الله spree cp‏ رضي الله عنه عن أنيم :JU‏ قال dra)‏ 
الله صلی الله علیہ وسلم: من أعان قوماً على ظلم فہو 
كالبعير المتردى فہو ينزع بذنبم. (الدرالمنثور: 15/7( 


Rasülullàh sallallahu 'alayhi wa sallam said: A 
person who helps a nation in committing 
oppression is like a falling camel. He will suffer the 
agony of death with his sins. 


Ithm and ‘udwan are classified as serious crimes, and we are prohibited 
from helping anyone in committing them. The literal meaning of 
‘udwan is to transgress the limit. It refers to oppression and tyranny. 
Ibn Kathir relates from Tabarani that Rasülullah sallallahu 'alayhi wa 
sallam said: "The one who walks with an oppressor while knowing that 
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he is an oppressor has in fact left Islam.” This is why the pious 
predecessors strictly abstained from being employed by an oppressive 
ruler or accepting any post by him. After all, it would entail supporting 
him in his oppression. Under the verse: “I will never again be a helper 
of the sinners”’ in Rah al-Ma‘ani, the following Hadith is quoted: 
Rasülullàh sallallahu ‘alayhi wa sallam said: “An announcement will be 
made on the day of Resurrection: Where are the oppressors and their 
supporters?! Even those who made ready the ink-pots and pens for 
oppressors will be assembled in a steel coffin and then cast into the 
Hell-fire.” 


It is the duty of Muslims to help Palestinian Muslims with their lives 
and wealth, and to stop the oppressors from their oppression. Islamic 
brotherhood teaches us this lofty lesson. 


عن سالم عن أبيم» عبد الله بن عمر رضي الله عنه أن 


وغول ro 4b‏ أله y ad gel A‏ 
یظلمہ ولا يسلمء ومن كان في حاجة أخيم کان الله في 


حاجتہ» ومن فرج عن مسلم كربة فرج الله بہا كربة من 
کرب يوم القيامة ومن al FIRMES‏ م القيامة. 


(رواه مسلم: (ves‏ 


Rasülullàh sallallahu 'alayhi wa sallam said: “A 
Muslim is a brother of another Muslim. He neither 
wrongs him nor hands him over to the enemy. 
Whoever fulfils the need of a Muslim, Allah ta'ala 
will fulfil his need. Whoever removes a difficulty 
from a Muslim, Allah ta'ala will remove from him 
one of the difficulties of the day of Resurrection. 
Whoever conceals [the fault of] a Muslim, Allah 
ta‘ala will conceal his fault on the day of 
Resurrection." 


1 Sirah al-Qasas, 28: 17. 
? Maarif al-Qur’an, vol. 3, p. 25. 
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عن أبي موسى الأشعري رضي الله عنه المؤمن للمؤمن 


A believer is like a building to another believer, each 
one strengthens the other. 


عن النعمان بن بشير رضي الله عنه مثل المؤمنين في تواديم 
وتراحمبم وتعاطفہم مثل جسد إن اشتكى عضو منہ تداعی 
لہ سائرالجسد بالسہر والحمى. (صحيح مسلم: م 


Rasülullah sallallahu ‘alayhi wa sallam said: “The 
similitude of the believers in their love for each 
other, their mercy for each other and their affection 
towards each other is like that of a body. When one 
part of the body experiences pain, the entire body 
responds with restlessness and fever.” 


Observe the texts of the jurists: 

قال ويڪره بيع السلاح في أيام الفتنة معناه of‏ يعرف Sl‏ من أبل الفتنة لأنم 

مُسبيب إلى المحصية وقد بيناه فى السير. (البداية: كلا وكذا فى رد المحتار: 
۹/7 كتاب الكرابية» سعيد) 


ولا ينبغي أن يباع السلاح من أبل الحرب ولا يجبز إليبم لأن النبي صلى الله 
علیہ ply‏ نبى عن بيع السلاح من اپل الحرب وحلہ «ul‏ ولان فيم 
تقويتهم على قتال المسلمين فيمنع من ذلك IAS,‏ الكراع لما Ly‏ وكذلك 
الحديد SY‏ أصل السلاح وكذا بعد الموادعة USN‏ على شرف النقض أو 
الانقضاء فكانوا حرباً علينا. (قولء ولا يجبز (all‏ مع التجار إلى دار الحرب. 
وف lol‏ قولہ (ولا يحبز اليبم)أى لا يبعث التجار إليبم UAL‏ وہو فاخر 
المتاع؛ والمراد بم بابنا السلاح والكراع والحديد. (البداية مع فتح القدير 
والعناية: afe‏ كتاب السيرء دار الفكر) 

Allah ta‘ala knows best. 
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Trading in slaughtered un-tanned animal skins 


Question 


A factory receives skins of animals which have been slaughtered. But 
the identity of the slaughterers in unknown - whether they are 
Muslims or not. These skins are not tanned. Is it permissible to trade in 
these skins? If an animal is not slaughtered in the Shari'ah manner, is 
its skin pure? 


What is the ruling if animals are slaughtered by non-Muslims and a 
Muslim sells their meat for the consumption of dogs, cats, lions, etc.? 


Answer 


If an animal is slaughtered in a manner which does not comply with 
the Shari'ah, then will its meat be pure or not? The jurists differ in this 
regard. The majority say that it will not be pure; it will remain impure. 
Some scholars say that it will be pure. Mulla ‘Ali Qari says in Sharh 
Nigayah (with regard to the meat of an animal which is not consumed 
but slaughtered in the Shari'ah manner): The view that it is pure is the 
preferred view of Imam Karkhi, the author of al-Hidayah, the author of 
Tuhfah, the author of Muht, the author of Bada’i' and others. Based on 
this, it ought to be permissible to trade in the meat of the above- 
mentioned slaughtered animals. 


فتح باب العناية: 

قولہ US‏ (أى Cab‏ لحمہ وإن لم يؤكل) لأن ALI‏ يطبر بالذكاة Stas‏ واللحم 
متصل بم فلا يكون Lid‏ وو مختار الكرخى» وصاحب البداية والتحفة 
وف المحيط: وبو الصحيح من المذببه وف البدائع: وو أقرب إلى الصواب» 
OY‏ النجاسة بالدم المسفوح وقد زال بالذكاةء وقال كثير من المشايخ: يطبر 
جلده بها ولا يطبر لحمم. (فتح باب العناية: cv [Y‏ احكام BELA‏ بيروت) 


البناية فى شرح البداية: 

(وكذلك يطبر لحمم) ای لحم ما $3 حتى اذا صلی ومعم من لحم الفعلب 
المذبوح أو نحوه أكثر من قدر الدربم جازت صلاتہ (ہو الصحيح) أى ed‏ 
بطبارة لحمہ ہو الصحيح؛ واحترز بہ قال فى الأسرار وغيره أنه نجس قلت: 
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وقد اختلف أصحابنا في طبارة ad‏ وشحمہ فقال الكرخى: كل حيوان يطبر 
جلده بالدباع يطبر بالذكاة فبذا يدل ES de‏ يطبر شحمم ولحمم sucus pau‏ 
JU,‏ بعض مشاتحنا: يطبر جلدہ لا غير منہم نصر بن جح والفقیہ ابو جعفر 
والأول أقرب إلى الصواب» وقال فى المفيد ہو الصحيح. (البناية فى شرح 
البداية: eem]‏ ط: فيصل آباد) 

وفي فتاویٰ أبل سمرقند: إذا ذبح کلبہ وباع لحمہ جان وكذا إذا Lyle qed‏ 
وباع لحمہ Vos‏ فصل اختلف المشايخ فیہ بناء على اختلافيم في طبارة بذا 
اللحم بعد الذبح واختيار الصدر الشبيد على طہارتہ... ويجوز بيع لحوم السباع 
والحمر المذبوحة فى الرواية الصحيحةء ولا يجوز بيع لحوم السباع الميتة كذا في 
حيط السرخسى. (الفتاوى البندية: )٠١/۳‏ 


Hadrat Hakimul Ummat rahimahullah writes in Bahishti Zewar: 


It is permissible to trade in dead animals which are pure, e.g. aquatic 
animals, insects which do not have flowing blood, animals with 
flowing blood but after they have been slaughtered. This is because 
every animal except a pig becomes pure when it is slaughtered.’ 


Apart from pigs, all animals which have flowing blood - whether 
consuming their meat is lawful or not - become pure once they are 
slaughtered in the Sharrah manner. In other words, all their body 
parts - meat, fat, intestines, etc. - become pure, except for flowing 
blood [it remains impure] This means that they can be used 
externally, e.g. bandaging these parts around the head. Yes, it is not 
permissible to consume those parts. Only halal animals are to be 
consumed.” 


The crux of the above is that apart from pigs, all animals become pure 
after they have been slaughtered. It is permissible to trade in them. 
Yes, apart from halal animals, it is not permissible to consume them. 


1 Bahishti Zewar, vol. 9, p. 103. 
* [bid. p. 105. 
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‘Allamah Akmal ad-Din Babarti rahimahullah and ‘Allamah ‘Aynî 
rahimahullah have responded to the opposing view. Refer to the 
following for details: 


شرح العناية على البداية ببامش فتح القدير مع الفتح: ٠١/١‏ دار الفكر. 
والبناية فى شرح الہداية: rA‏ وفتاوق PESE ELE‏ 
شرح ملتقى الابحر: ew‏ تحت الماء المستعمل. وحاشية الطحطاوى على مراق 
الفلاح» ص 8 وخلاصة الفتاوئ: ١/*؛»‏ احكام الدباغة» والجوبرة النيرة: 
١‏ ملتان. والفتاوى الولوالجية: ery‏ الفصل الخافى» بيروت. وامداد الفتاح» 
ص۰۱۷۰ بيروت) 


One more point needs to be pondered over. When we refer to 
slaughtering an animal, does it refer to slaughtering it in the Sharr'ah 
manner or are animals slaughtered by non-Muslims also pure? Also, if 
an animal was not slaughtered in the Shari'ah manner, but its blood 
flowed out completely, will its meat be pure? 


Here too, the jurists have opposing views, and both have been ratified. 
Since the question is related to trading, there will be room for this. It is 
similar to crayfish which is not consumed but it is permissible to trade 
in it. 

قولہ الشرعية» نقل فى البحر من كتاب الطہارة عن الدراية والمجتبى والقنية 
أن ذبح المجوسى» وتارك التسمية عمداً يوجب DULI‏ على الأصح ob‏ لم 
يؤكل» وأفاد فى العنوير أن اشتراط النكاة الشرعية بو الأظبر Oly‏ صحح 
المقابل. (حاشية الطحطاوى على مراق الفلاح» ص 8 كتاب الطبارة» 


وف القنية: قال الكرابيسى والقاضى عبد الجبار: مجوسي ذبح حماراً قيل لا 
يطبر والصحيح أنہ يطبر. (البناية: (ere‏ 
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yall‏ المختار: 


(وبل يشترط OS‏ 355 شرعية) ob‏ تڪون من الأبل فى المحل بالتسمية 
(قيل نعم» وقيل لاء والأول أظبر)» OV‏ ذبح المجوسي وتارك التسمية عمداً 
كلا ذبح ols)‏ صحح الغاني)صححم الزابدي فى القنية والمجتى» وأقره فى 
البحر. وف رد المحتار: قولہ وأقره فى البحر» حيث ذكر أنه فى Jë ghal‏ عن 
المجتتى والقنية تصحيح GUI‏ ثم قال: وصاحب القنية ہو صاحب المجتبى؛ 
وبو الإمام الزابدى المشبور علمہ وفقهم» ويدل على أن بذا ہو الأصح أن 
Rept SOA GS cel Lb pall s 55 Stell Gale‏ بح قز Magee‏ 
الخانية. pall)‏ المختار مع رد المحتار: eV‏ سعيد. وكذا فى حاشية الطحطاوى 
على الدر المختار: 27/١‏ باب ell‏ كوثتم) 


Observe some parallels to the above ruling: 


1. If Bismillah was intentionally not read over an animal by a Shafi’, 
and it is destroyed, then some jurists say that there is no 
compensation. However, erudite scholars say that compensation is 
compulsory. Refer to Fatawa Dar al-'Ulüm Zakarīyyā, vol. 4, pp. 618-619. 
And a compensation is similar to trade. Our jurists furnish the proof of 
compensation which has to be paid in the trade of a hunting dog when 
it destroys something. 


الكلاب التي ينتفع be‏ يجوز بيعها ويباح أثمانبا... ثم عندنا لا فرق بين المعلم 
وغير المعلم في رواية Spel‏ فيجوز بيعم كيف ما كان» وروي عن BI‏ يوسف 
أنه قال: لا يجوز بيع الكلب العقور» كما روي عن gl‏ حنيفة في ثم على 
أصلبم يجب قیمتہ على قاتلہ» واحتجوا بما روي عن عثمان بن عفان رضي 
الله عنه أنه غرم Sey‏ ثمن كلب قتلہ عشرين aw‏ وبما روي عن عمرو بن 
العاص رضي الله عنه أنه قضی في كلب صيد قتلہ رجل بأربعين days‏ وقضى 
في كلب ماشية بكبش. (عمدة القارى: ^ eve]‏ ط: ملتان) 
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2. We learn from the texts of the jurists that carrion cannot be fed to a 
cat, dog, etc. but they can be let loose in a place where there is carrion 
so that they could go and eat it on their own. 


قال فى الفتاوى البزازية: ولا يحمل الجيفة إلى البرة ويحمل البرة إلى الجيفة. 
(الفتاوى البزازية: ؛/٩۸)‏ 


ثم إن كان لا بد من سقي الخمر فرساً لا شربہ بل يضع الخمر بين يديم ليشربم 
»كما أن لا ينبغي أن يؤكل الميتة الكلب إلا Ob‏ يضع الميتة بين يدى الكلب» 
فيأكلء بنفسء كما فى مطالب المؤمنين. (نفع gall‏ والسائلء باب ما يتعلق 
بالحيوانات» ص AWE‏ بيروت) 


الخ الا 


رجل لہ امرأة ذمية أو أب ذي ليس لہ أن يقوده إلى البيعة» ولہ أن يقوده من 
البيعة إلى منزلم» oS‏ الذباب إلى البيعة معصية b‏ المنزل لاء ولا يحمل الخمر 
إلى الخل ولكن يحمل الخل إليباء وكذلك لا يحمل الجيفة إلى البرة ويحمل 
البرة إلى الجيفة. (المحيط البربانى: 6/57 فصل فى معاملة ابل الذمة» LS‏ 
الاستحسان» رشيدية) 

Certain jurists say that impure water can be given to animals to drink 
وف الذخيرة: ولا بأس برش الماء النجس فى الطريق ولا يسقى للببائم وفي‎ 
يستى الماء النجس للبقر والإبل والغنم. (البحر‎ ob خزانة الفتاوئ: ولا بأس‎ 
کوئتہ)‎ 2320/١ الرائق:‎ 


A fatwa could be issued on the second view at the time of necessity. 
The first view will be classified as makrih. This, bearing in mind that 
the second view is supported by a Hadith: 


A narration of Sahih Bukhari states that Rasülullah sallallahu 'alayhi wa 
sallam reached the place which had been inhabited by the Thamüd 
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nation. The Sahabah had used water from the wells of that place to 
make dough. Rasülullah sallallahu ‘alayhi wa sallam ordered them to 
feed the dough to the camels. He did not say: "Go and place the dough 
at a distant place, and the camels will proceed their by themselves." 


عن ابن عمر رضي الله عنه أن الاس نزلوا مع رسول الله صلی الله علیہ أرض 
ثمود الحجر فاستقوا من bA‏ واعتجنوا eX‏ فأمريم رسول الله صلی الله علیہ 
وسلم أن يهريقوا ما استقوا من بثربا وأن يعلفوا الإبل العجين... الخ. (رواه 
البخارى: (&vAJ^‏ 


Another Hadith states: A woman invited Rasülullah sallallahu 'alayhi 
wa sallam to a meal. He accepted the invitation and he was chewing a 
morsel but it was not getting chewed. He asked: “Was this meat 
obtained without the permission of its owner?” The woman related 
that she had slaughtered her neighbour’s goat without the latter’s 
permission, and sent the money to the neighbour’s house but the 


latter was not there. Rasülullah sallallahu 'alayhi wa sallam said: أطعميه‎ 


feed the meat to the poor. (Abū Dawid, vol. 2, p. 117).‏ - الأسارى 


3. The jurists say with reference to unlawful wealth: If the owner is not 
known, it must be given as charity to the poor. We learn from this that 
wealth which is tainted can be given to the poor. 


Gls) melo fe afl jad M5] Goel eed) CoS ee oF 
سعيد)‎ e 86/7 الشای:‎ 


Answers: 


1. The jurists differ with regard to the skin and meat of an animal 
which was not slaughtered in the Shari'ah way. Details in this regard 
were given above. The gist of which is that as per the most correct 
view, a Sharr'ah-prescribed manner of slaughtering is not necessary. In 
fact, 'Allamah Shami rahimahullah says that the condition of non- 
Shari'ah method of slaughter is mentioned in the passive voice (qila), 
and this demonstrates the weakness of this view. Therefore, in the 
question under discussion, there is room for trading in skins which are 
tanned and un-tanned. 
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وقال الشيخ الشلبي في حاشية العبيين: وف القنية قال الكرابيسى والقاضى 
عبد الجبار جوسي ذبح ble‏ قيل لا يطبر والصحيح Sl‏ يطبر. (حاشية تبيين 
الحقائق: ey‏ ط: ملتان) 
‘Allamah Tahtawi rahimahullah writes:‏ 
قولہ وأقره فى البحرء حيث ذكر أنہ فى Jë ghal‏ عن المجتبى والقنية 
تصحيح GUI‏ ثم قال: وصاحب القنية ہو صاحب المجتبى؛ وسو الإمام 
الزابدى المشبور علمہ وفقهم» ويدل على أن بذا ہو الأصح أن صاحب النباية 
ذكريذا:الشرط أى OS‏ الدكاة شرعية يضبغة قيل Lyre‏ إلى فعاو قاضيخان: 
(حاشية الطحطاوى عل الدر المختار: ٠۳/١‏ باب coll‏ كوئتہ. والدر المختار 
مع رد المحتار: cto‏ سعيد) 
Allah ta‘ala knows best.‏ 
Trading in saddles made of snake-skin‏ 


Question 


We learn from the texts of the jurists that snake-skin does not become 
pure through tanning because it cannot be tanned. However, in 
today’s times, if it is tanned by using chemicals, will it not become 
pure? Will it be permissible to trade in and sit on saddles made from 
such skins? 


The method of tanning through chemicals is as follows: 


Nowadays, snake-skin is generally used to make saddles. Chemicals are 
added to the skin and it is dried in this way. More chemicals are added 
to soften it. In this way, all the moisture is removed from the skin. 


Answer 


In explaining the reason behind the impurity of snake-skin after 
tanning, the jurists say that snake-skin cannot be tanned. However, if 
this can be done through chemicals, then the general ruling of the 
Hadith will be applied to snake-skin. Therefore, it will be permissible 
to use and trade in items made of snake-skin. A Hadith states: 


كل إهاب دبغ فقد طهر. 
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Every skin which is tanned is pure. 


قولہ كل إباب يتناول كل جلد يحتمل الدباغة. (البحر الرائق: ۹۹/۱ کوئتہ) 


فتح القدير: 
وكل إباب دبغ فقد طبر يتناول كل جلد يحتمل الدباغة لا ما لا يحتملم. (فتح 
القدير: a/y‏ دار الفكر) 


Maulana Khalid Sayfullah Sahib writes in Qamüs al-Figh: 


The Hanafi jurists generally state that the skins of snakes, rats, etc. are 
not usable because it is not possible to tan them. However, in today’s 
times, it has become possible to tan small creatures, and they are 
usable once they are tanned. Imam Muhammad rahimahullah said that 
if the testicles of a dead goat are tanned and made usable, they will 
become pure.’ 


Allah ta‘ala knows best. 


Dealings with a non-Muslim who engages in unlawful business 
transactions 


Question 


A person does business with a non-Muslim, accepts gifts from him, or 
occasionally accepts an invitation to a meal from him. The non-Muslim 
does things which are unlawful to a Muslim. For example: 


1. Invalid transactions - he imports goods from overseas and 
sells them before taking possession of them. 


2. He sells alcohol. This is the major portion of his income. 
3. He sells garments containing images of animate objects. 


4. He is a barber. He cuts hair in a manner which is not in line 
with the Sharr'ah. He shaves the beards of his customers. 


5. Heisinvolved in gambling. 


6. He sells musical instruments and musical recordings. 


` Qamüs al-Fiqh, vol. 3, p. 405. 
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If a Muslim sells an item to such a non-Muslim and accepts his money 
or accepts a gift from him, will this be permissible? This happens most 
of the time in non-Muslim countries. 


Answer 


If a Muslim does business with a non-Muslim as described above, and 
the transactions are correctly done, then it is permissible. 


Maulana Zafar Ahmad ‘Uthmani writes with reference to selling an 
item before taking possession of it: 


If the buyer is a non-Muslim, there is no harm in doing business with 
him in this way.’ 


He writes in another place: 


There is no objection to selling musical instruments to non-Muslims. 

وفي بيعم ای المزمار مع الكفار لم تقم الحرمة بالعين ولا بالفعل فإن الكفار 

ليسوا مخاطبين بحرمة الغناء ولا بو حرام فى الأديان كلہا. (امداد الاحكام: 
(vv‏ 

Allah ta‘ala knows best. 

Bearing the cost of returning a defective item 


Question 


Zayd bought a heavy machine from 'Umar. After buying it, Zayd found 
a defect in it which necessitated him to return the machine. Who will 
bear the cost of returning the machine, Zayd or 'Umar? 


Answer 


If the buyer came to know of an old defect and wants to return the 
machine, the buyer ['Umar] will have to bear the cost of transport. 


البحر الرائق: 
تنبيهات مبمة: الأول: وجد بالمبيع الذي لہ حمل وموّنة عيباً ورده فمؤنة الرد 
على المشترى. (البحر الرائق: ٦۷/٦‏ کوئتہ) 


1 Imdàd al-Ahkam, vol. 3, p. 410. 
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الفتاوى البزازية: 


وجد بالمبيع الذي لہ حمل Bey‏ عيباً ورده فمؤنة الرد على المشترى. (الفتاوى 
البزازية على بامش البندية: (tiv/t‏ 
Au pil dol!‏ 


وف المحيط البرباني: وف المنتقى: اشترى من آخر تمراً بالري وحملہ إلى الكوفة 
ثم اطلع على عيب پناک ob‏ اراد أن يرده قال حمد: ليس لہ ذلك حتى يرده 
إلى ذلك الموضع غلل bad oM Jus‏ مؤتة:(المحيظ البرياق: ^[ B ead‏ 
العيوب» رشيدية) 


We learn from the above text that since it is the responsibility of the 
buyer to convey the item to the seller, the cost of transporting it will 
also have to borne by the buyer. 


Allah ta‘ala knows best. 
When the second buyer is asked to pay the full amount 


Question 


Two persons bought a machine whose payment is due after one 
month. One of the buyers disappeared. At the end of the specified 
period, the seller is demanding payment. How can the second buyer 
acquire the machine? 


Answer 


Since the seller is not prepared to hand over the machine until he 
receives the full amount, the second buyer must pay the full amount 
and take possession of the machine. When the first buyer returns, he 
must collect half the money which was paid for the machine, and then 
give over his share to him. 
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yall‏ المختار: 


ob‏ اشترى اثنان شيئاً وغاب واحد منہما فللحاضر دفع کل ثمنہ ويجبر البائع 
حتى ينقد شر cre Sn‏ خلاف المستاجرين. (الدرالمختار: «v Mo‏ سعيد) 


تبيين الحقائق: 


ولو غاب أحد الشريكين poled‏ دفع كل gall‏ وقبضہ وحبسم حتى ينقد 
شريككم يعني إذا اشترى رجلان فغاب أحدبما قبل القبض يكون للحاضر 
دفع كل الشمن وقبضم کلہ ثم إذا حضر شريكم فلم أن يحبسم عنہ حتى 
ينقده. (تبيين الحقائق: ۰۲۹/٤‏ ملتان) 


(شرح العناية: ۲۷/۷ والبحر الرائق: ۷٠/١‏ وفتح القدير: 2507/7 والبناية: 
(wv‏ 

Allah ta‘ala knows best. 

Laying down an invalid condition with a non-Muslim 


Question 


A person bought a church which would be used as a madrasah for 
children. Some conditions were laid down, e.g. changes and alterations 
to the church may be made inside only. No changes can be made to it 
on the outside. It is an ancient church and its old appearance has to be 
maintained. The grave of the founder of this church is within the 
boundaries of the church. A high wall may be constructed around it so 
that no one can see the grave. Bearing in mind the importance of the 
church, the buyer accepted these conditions with the intention that at 
least a building which was inviting towards falsehood will now be used 
for the sake of Islam. The importance of this church and the objections 
made by some Christians caused this entire affair to be reported in the 
newspapers. A mufti issued a fatwa that because of the invalid 
conditions, the entire transaction is invalid. It is obligatory to return 
it. We request a fatwa from your Dar al-Ifta'. 
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Answer 


The rule of the Shari'ah is that when invalid conditions are made, the 
transaction becomes invalid. However, this applies to the mutual 
dealings among Muslims. If such a transaction is entered into with a 
non-Muslim, it will not be invalid. Hadrat Maulana Zafar Ahmad 
‘Uthmani rahimahullàh writes in Imdad al-Ahkam in response to a 
question on selling an item before taking possession of it. He says that 
this is impermissible because it entails the sale of something which is 
non-existent or before taking possession of it. And both are invalid. 
Yes, if the buyer is a non-Muslim, there is no objection to such a 
transaction with him.' 


He writes in another place: 


There is no objection to selling musical instruments to non-Muslims. 
الكفار‎ OB وفي بيعم أى المزمار مع الكفار لم تقم الحرمة بالعين ولا بالفعل‎ 
ليسوا مخاطبين بحرمة الغناء ولا بو حرام فى الأديان كلہا. (امداد الاحكام:‎ 

(vA /¥ 
Allah ta‘ala knows best. 


A motorcycle and ‘umrah welfare scheme 


Question 


A motorcycle retailer has a scheme wherein the buyer will purchase a 
motorcycle on instalments. A lot will be drawn, and the person whose 
name comes out will receive the motorcycle in return for the 
instalments which he already paid, and the remaining instalments will 
fall away. When the lot is drawn, some participants will also receive an 
‘umrah ticket. Certain muftis say that this deal is impermissible. Some 
of the reasons which they furnish are as follows: 


1. If it is bay‘ as-salam, the buyer ought to have paid the entire amount 
in the beginning. Here he paid the amount in instalments. 


2. The price is unspecified; it is one price for one person and a different 
price for another. 


3. If the amount which he paid is not the price, and is instead a trust 
(amanah), and the company has the permission to use it; then this will 


1 Imdad al-Ahkam, vol. 3, p. 410. 
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become a debt. Based on this, where a lot is drawn, the buyer who is a 
debtor in this case, has received a discount. It will then fall under the 


principle: فهو ربا‎ ke كل قرض جر‎ (a debt which draws profits is usury). 
What is your verdict in this regard? 


Answer 


I am of the view that this scheme is permissible. There are two ways of 
making it valid. 


(1) 


The instalments must be given as a trust (amanah) and the seller must 
be given permission to use it as he wants. This will become a loan. In 
the case where a lot is drawn, the same instalments will become the 


price. As for the principle: كل قرض جر نفعا فهو ربا‎ (a loan which draws 


profits is usury), this applies to where the profit is preconditioned and 
known to both parties. It is unlawful. Where the profit is envisaged, it 
is not unlawful. In this case, the profit is envisaged, it is not known to 
either party. 


The chief mufti of Dar al-‘Ulim Deoband, Hadrat Mufti Nizam ad-Din 
Sahib rahimahullah writes in Nizam al-Fatawa: 


Question: What do the ‘ulama’ say about the following. The post office 
has a scheme where a person deposits one pound, five pounds, or 
whatever amount; and receives a receipt for the deposit. He can 
withdraw the money whenever he wants when he produces the 
receipt. Every month, the newspapers publish certain numbers, where 
a person who deposited one pound, receives one hundred pounds. Is it 
permissible for a person to accept the amount which is more than 
what he deposited? 


Answer: ...Hadrat Mufti Sahib rahimahullah said that it is permissible. 
We are quoting one portion of his answer: There is no certainty in 
receiving the extra amount, the person cannot demand the extra 
amount, and everyone does not receive the extra amount. Rather, the 
post office merely announces the distribution of the extra amount 
according to whatever rules it has laid down, and as per the numbers 
[of the receipts] which are announced. One of the persons whose name 
appears receives the extra amount. No one else has the right to 
demand it. 


Hadrat Mufti Sahib rahimahullah writes further on: Someone may say 
that the extra amount is only given to the one who gave the loan, 


therefore the profit was drawn by the loan, and it be classified as: كل‎ 
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(a loan which draws profits is usury). The answer to‏ قرض جر نفعا فهو ربا 


this objection is that the extra amount is not given to every person 
who gives the loan (makes the deposit); the post office only gives to 
whomever it wants. If the name of a person who had made a deposit 
does not come out, and he demands the extra amount, he will have no 
right to demand it as per the original agreement. This profit can 
therefore not be classified as “a loan which draws profits". ‘Allamah 
Shami rahimahullah says in this regard: 


إذا كان مشروطاً US‏ علم V‏ نقلہ عن البحر و من الخلاصة وف الذخيرة: إن 
لم يكن النفع مشروطا فى القرض فعلى قول الکرخی لا باس بہ. 
Further on he explains the difference between 5> and 7&1.‏ 


Mufti Rashid Ahmad Ludhyanwi rahimahullah writes: 


In order to increase its sales, a motorcycle company has initiated a 
scheme where it sells a motorcycle on instalments. It has laid down 
twenty-one instalments with a monthly instalment of 550 rupees. If, 
before completing the instalments, a person’s name comes out in a 
draw, the motorcycle is given to him and the remaining instalments 
fall away. The draw is held monthly. If a person’s name does not come 
out in the draw for twenty months, he is given the motorcycle in the 
twenty-first month. The amount of the twenty-one instalments is the 
same as what a motorcycle sells for in the market. It is not priced 
higher than normal. Is this transaction permissible? 


Answer: This is a discount from the company’s side. It can give a 
discount to a buyer through drawing a lot. It does not entail a loss to 
anyone. This transaction is therefore permissible. Allah ta‘ala knows 
best.’ 


We learn from the above that the entire amount is not unknown; it is 
known. Yes, by drawing a lot, some peoples’ remaining instalments are 
pardoned. The full amount must be shown in the advertisement. And 
that the remaining instalments of some people are pardoned. 


Hadrat Mufti Nizam ad-Din Sahib rahimahullah was asked the 
following question: 


1 Nizam al-Fatawa, vol. 1, pp. 194-195. 
? Ahsan al-Fatawa, vol. 6, p. 518. 
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A person wants to advertise his business so he adopts the following 
scheme. A watch is normally valued at one hundred rupees. He gets 
fifty members who will contribute ten rupees every month for ten 
months. In the first month, the person whose name is drawn from the 
lot will receive the watch for ten rupees. This will continue for the 
next nine months. Whichever person’s name is drawn will receive a 
watch. In the tenth month, there are forty-one persons remaining. 
Each one will receive a watch and the scheme will terminate in this 
way. Is this permissible? 


Hadrat Mufti Sahib rahimahullah replied that this scheme is 
permissible on the condition that if any of the participants passes 
away before he can receive his watch, the instalments which he paid 
are returned. This is the gist of the question and answer.’ 


Mufti Khalid Sayfullah Sahib had initially stated that this scheme is 
invalid, but he retracted and said that it is permissible. (Jadid Fiqhi 
Mas@’il, vol. 4, p. 166) He initially said that it is invalid because the price 
was unknown, whereas here, the original price is not unknown. Yes, 
later on, the remaining amount is pardoned through the drawing of 
lots. 


To sum up, the profit is not preconditioned for every person who is 
party to the transaction. Rather, it is dependent on the drawing of lots. 
This is referred to as tabarru'-e-mashrüt (a preconditioned donation). In 
other words, if the person's name comes out in the draw, the 
remaining instalments will be pardoned. And tabarru-e-mashrüt is 
permissible. There are many examples for it in the Sharr'ah. Hadrat 
Abü Bakr radiyallahu 'anhu bought a palanquin for a camel from 
Hadrat 'Azib radiyallahu 'anhu and said to him: "Tell your son, Barra’, 
to take this palanquin with me." Hadrat 'Azib radiyallahu ‘anhu said: 
"He will take it on condition that you relate the story of the Hijrah." 
Hadrat ‘Azib radiyallahu ‘anhu preconditioned the favour of carrying 
the palanquin with relating the story of the Hijrah, and Hadrat Abü 
Bakr radiyallahu 'anhu accepted the condition of relating the story. 


Imdad al-Ahkam states: The admission fees and monthly fees which are 
charged by madaris are not rental payments; they are donations. And 
it is permissible to make a condition in donations.’ 


Observe details about this issue in Kitab al-Hibah, under the heading 
tabarru' mashrüt: 


1 Nizam al-Fatáwà, vol. 2, p. 319. 
? Imdad al-Ahkam, vol. 3, p. 623. 
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A simple definition of tabarru’-e-mashrit: To make a condition in a 
favour which is done to another. For example, laying down the 
condition of drawing lots for instalment-payments. 


(2) 


The second way in which this transaction can be validated is to 
consider it as istisnà' and not salam. This must be clearly stated in the 
advertisement. The fundamental reason for not classifying it as salam 
is that in salam, it is necessary to give the capital amount and to 
specify the time period. And here the capital amount is given in 
instalments. 


أما الذي يرجع إلى رأس المال... ومنها: أن يكون مقبوضاً في مجلس السلم 
لأن المسلم فیہ دين والافتراق لا عن قبض رأس المال يكون افتراقاً عن دين 
ین de‏ بين tl‏ الى لما Abas‏ 
والسلف GR‏ عن التقدم فيقتضي لزوم تسليم رأس SUM‏ (بدائع الصنائع: 


6 سعيد) 

تبيين الحقائق: 

ob‏ أسلم في BLE‏ دربم في كر بر مائة دين عليہ Bley‏ نقد فالسلم فى الدين 
باطل أى في حصة الدين my‏ دين بدين. (تبيين الحقائق: 218/6 امدادیہ) 


However, in the case of istisna’, it is not necessary to give the entire 
amount immediately. The following is stated in al-Majallah: 


لا يلزم فى الاستصناع دفع gall‏ حالاً OY‏ بذا بيع والمستصنع مشتر 
والمشترى لا يلزمہ دفع العمن قبل إحضار المبيع. ile)‏ وشرح المجلة محمد 
خالد الاتاسى: ۰٥/۲‏ ياب الاستصناع) 

A simple translation of istisnd' is: to order an item or book an item. It is 
not necessary for the item to be manufactured later on. Rather, even 


an item which was manufactured before hand can be given to the 
person who placed the order. As stated in the books of jurisprudence. 
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Allah ta‘ala knows best. 
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PROFIT-SHARING AND BANKS 


An objection to a profit-sharing contract of a banking institution 


Question 


We have some non-interest banks which operate on a profit-sharing 
basis. This is how they work: Zayd needs to buy some goods but he 
requests a bank to pay for them by entering into a murabahah (profit- 
sharing) contract with him. After making its investigations, the bank 
gives him the agreement papers. Zayd goes to a business or factory. 
The required goods are purchased for R100000.00 by the bank’s 
representative or Zayd buys them on behalf of the bank. He then buys 
the same goods from the bank for R130 000.00 as a deferred price. Is 
this contract permissible? Some ‘ulama’ raise objections to it. Two 
objections need attention: 


1. If a representative of the bank made the purchase, then there seems 
to be no major objection to it. However, if Zayd made the purchase on 
behalf of the bank and then becomes the buyer of the goods himself, 
then his first qabdah is qabd amànat as a representative and trustee, 
and the qabdah with respect to himself is qabd daman or qabd 
mu'aáwadah. In such a case, a qabd amanat cannot take the place of a 
qabd mu‘awadah. 


2. The second objection is that if Zayd is a representative for the 
purchase and also becomes the buyer by becoming the representative 
for the sale, it would mean that one person will become the seller and 
the buyer. And this is prohibited according to the jurists. To put it in 
another way, Zayd is the asil (buyer) and the wakil (representative for 
the sale). To put it in yet another way, Zayd is matdlib-e-thaman and 
matlüb bi ath-thaman. How can the two be combined? 


‘Allamah Shami rahimahullah says: 
ا‎ Ga كين‎ Scu TIL usa on Sea d الوكيل بالبيع‎ 
سعید)‎ ٥۱/۰ فیبیعہ من غيره ثم بشتريم منم. (فتاوى الشای:‎ 


Answer 


1. A qabdah amànat cannot take the place of a qabdah daman because 
the first one is classified as weak while the second is classified as 
strong. And something which is weak cannot take the place of 
something which is strong. Yes, if a person exercises his will over a 
qabdah amanat, then it automatically becomes a qabdah daman. In the 
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case where the item is destroyed or damaged, the buyer will be liable 
to pay compensation. 


In short, where the person exercises his will, the qabdah amanat 
automatically becomes a qabdah daman. Yes, had the qabdah amanat 
not become a qabdah daman, then where it is damaged or destroyed, 
the bank which is the seller would have to pay compensation. But in 
the case where the person exercises his will over the item or moves it 
around, the buyer will have to pay compensation. In other words, the 
issue of a qabdah amànat not taking the place of a qabdah daman is 
connected to daman - that is, who will pay compensation if the item is 
damaged or destroyed. This is not an issue of halal and haram. Yes, the 
buyer can make an agreement with the bank or makes a verbal 
statement: "If the item is destroyed or damaged before I exercise my 
will over it, the bank will be responsible." 


بخلاف ما لو باع BLY‏ تمن پى عنده فإنہ لا ينوب قبض BLY‏ عن قبض 
البيع لأن قبض البیع قبض الضمان وقبض الأمانة دونه فلا ينوب عنم بل لا 
بذ هق wad‏ القيض بان يخل بين نفس Anl BLY aos‏ يعد waa)‏ 
(شرح القواعد الفقبية للشيخ احمد بن الشيخ محمد الزرقاء ص (Y^‏ 

البداية: 


SY فأنفق عليبما بغير إذن القاضي ضمن‎ gel كان لہ مال في يد‎ ob 
نائب فى الحفظ لا غير بخلاف ما إذا‎ SY تصرف في مال الغير بغير ولاية‎ 
أمره ملزم لعموم ولايتہ» وإذا ضمن لا يرجع على القابض‎ OY أمره القاضي‎ 
(&&A/8 کان متبرعاً بہ. (البداية» باب الحفقة»‎ Bhs D CEPR, 
Jadid Fight Mabahith: 


The first qabdah which is as a representative has the status of an 
amanat (trust). The second qabdah with respect to himself is a qabdah 
daman. A second qabdah is only valid when the first one is of the same 
category. For example, if a person seizes the wealth of another, it is a 
qabdah daman. However, there are clear texts stating that if a 
transaction is concluded in the case of the qabdah amanat, the person 
reaches the goods or exercises his right of ownership over them, he 
would have taken qabdah of the goods with respect to himself. As for 
the issue which is causing objections, it stems from: If the first qabdah 
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is one of amànat, then it will not change to a qabdah daman on 
account of the sale itself. And if the first qabdah is also one of daman, 
it will become one's own qabdah on account of the sale.’ 


When a person exercises his will over a qabdah amanat, it changes into 
a qabdah daman: 


ثم الخلط أنواع BW‏ خلط يتعذر التمييز بعده LISS‏ الشيء بجنس. فبذا 
شيعي Myo SIU dee eee Oen‏ کی Jalisco Sa‏ 
يتعسر معم العمییز كخلط الحنطة بالشعير فبو موجب للضمان SY‏ يتعذر 
على المالك الوصول إلى عين ملكم إلا «cue‏ وإذا كان عند الرجل وديعة 
درابم أو دنانير أو شيء من المكيل أو الموزون فأنفق طائفة منہما في حاجتم 
کان ole of gal U Lule‏ يتغل :ما gal‏ فخلظء GUL‏ ضار Lalo‏ 
kao gle gail b OY nd‏ ف مويو لأ clans aya‏ الدرى (pak gio‏ 
من صاحبہ فيكون فعلہ بذا خلطأ لما بق ہملک نفسہ وذلک موجب للضمان 
عليم. (المبسوط للامام السرخسى» 2101/1١‏ كتاب الوديعة» ادارة القرآن) 


Ta'lifát Rashidiyyah: 


It is not permissible for a trustee to exercise his will...if he does, he will 
become liable.’ 


If an animal was given for safe-keeping to a person and it dies while he 
was riding it, he will have to pay compensation. 


'Allamah 'Ayni rahimahullah writes: 
Santa Tle بلق‎ gm OSG pnts ale cum, امان‎ oY 
(sve]v يضمن بلا خلاف. (حاشية بداية:‎ 


We learn that riding an animal which was given for safe-keeping or 
wearing clothes which were given for the same purpose causes the 
qabd amanat to change into a qabd daman. This is why the jurists 


! Jadid Fight Mabahith, vol. 3, pp. 427-428 as quoted from al-Bahr 07-1810, vol. 6, 
p. 86 and Radd al-Muhtar, vol. 4, p. 112. 


? Ta'lifat Rashidiyyah, p. 431. 
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classify the lending of dirhams for the sake of spending as a loan. (al- 
Hidayah, vol. 3, p. 279) Spending borrowed dirhams automatically 
causes them to become a loan which has to be paid back. 


Hadrat Thanwi rahimahullah writes: 


When an amanat is given while permitting the trustee to spend it, it 
becomes a loan even if the person did not will it so.’ 


When money is deposited in a bank for safe-keeping, then although it 
is called a deposit, it is a well-known fact that the same money is not 
kept aside. Rather, the bank does business with it. Thus, based on the 
principle - al-ma'rüf ka al-mashrüt (an accepted norm is like a 
precondition), the bank exercising its will over the deposit will be 
classified as a permission granted to it by the depositor. And giving 
permission to exercise one's will turns it into a loan.’ 


وللاستزادة انظر: فتاوى الشاى: CLS avevo‏ الايداع» سعيد. وحاشية 
الطحطاوى على all‏ المختار: orva/y‏ كوئتة) 


Objection: There is one objection to this issue. A person becomes a 
sinner when he exercises his will over an item which was entrusted to 
him. Why, then, has he been given the permission to exercise his will 
over it? 


Answer: The owner has agreed to the trustee exercising his will, so he 
will not be sinning. 


2. The answer to the second objection [mentioned at the beginning of 
the question] is that ‘Allamah Shami rahimahullah mentions a view 
which states that the representative may buy the item for himself 
under the instruction of the one who appointed him. In other words, it 
will also be permissible for him to become the seller and buyer at one 
and the same time. 


وإن oily pone) i pa | 13 gal‏ الصا رعو S‏ يقبل شہادتہ 
فباع منهم Sle‏ بزازية كذا فى البحرء ولا يخفى ما بينهما من المخالفة» وذكر 
مكل :ماق السرا جا الاب عن الميشوط fay‏ نا ى البؤازية ق الا رة عن 


1 11060 al-Fatāwā, vol. 3, p. 145. 
? 11060 al-Fatawa, vol. 2, p. 571. 
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الطحارئ» oy‏ المسألة قولين خلافاً لق BEY St eat‏ بينيماء (فتاوئ 
الشای: cote /o‏ سعيد. وكذا فى البحر الرائق: ۱٦۷/۷‏ کوئتہ) 


A fatwa can be issued on this statement of ‘Allamah Shami 
rahimahullah to save people from the curse of usury. Obviously, it will 
be best if the bank appoints someone else as its representative for the 
sale. 


To summarize the above: If the item is destroyed before the buyer can 
exercise his will over it, the bank will be responsible. If it is destroyed 
after the buyer exercises his will over it, the buyer will have to pay 
compensation. 


Allah ta‘ala knows best. 


A second objection to profit-sharing agreements with banks and the 
reality of legal stratagems 


Question 


The fundamental objective and essence of a profit-sharing contract 
with a bank is this: The bank gives R100 000.00 to Zayd and will collect 
R150 000.00 from him. This is clearly interest. How can it be correct to 
resort to a profit-sharing contract to make this permissible? 


Answer 


The objective of Zayd (the buyer) is not to procure a loan. Rather, he 
needs to buy a machine for which he does not have the money. There 
are two ways he can acquire the machine: (1) He takes a loan and pays 
an additional amount. He can then take the money and buy the 
machine. This is certainly interest. (2) He buys the machine through 
the bank on the basis of murabahah. This second option is not interest 
but a way to avoid interest. When it comes to transactions and 
dealings, Rasülulláàh sallallahu 'alayhi wa sallam himself taught 
measures of this nature. There is a well-known incident of a Sahabi 
who bought one kilo [the weight was actually called a sa', but we are 
naming it a kilo to make it easy for us to understand] of superior 
quality dates in exchange for two kilos of inferior quality dates. 
Rasülullah sallallahu ‘alayhi wa sallam referred to it as interest and 
showed him how to save himself from this sin. He asked him to sell the 
two kilos of dates for dirhams. In exchange for the dirhams which the 
buyer is duty-bound to pay, he must purchase a kilo of superior quality 
dates. The essence of both transactions is the same, but when this 
measure was adopted, the transaction became permissible. 
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Types of legal stratagems 


Every hilah (legal stratagem) is not impermissible. A hilah whose 
objective it is to invalidate a Shariah injunction or trample on 
someone's rights is impermissible according to the Sharrah. For 
example, a person tries to invalidate the order of zakah on himself by 
handing over all his wealth to his wife before the expiry of one lunar 
year. Then before the expiry of the next lunar year, the wife gives over 
all the wealth to her husband. The objective of this stratagem is to 
invalidate an injunction of the Shariah and to deny the poor their 
dues. This hilah is therefore unlawful. 


Take the example of the fishing which was prohibited to the Bani 
151311 on Saturdays. The purpose of this order was to prohibit them 
from making Saturdays a means of acquiring fish. However, they used 
to gather the fish in various ponds by causing them to swim into them 
on Saturdays, and sealing off the exits so they could not swim out. 
They would then catch the fish on Sundays. This was a stratagem to 
legalize fishing, but it was synonymous to invalidating an injunction of 
the Shari'ah because Saturday had become a means for fishing. 
(According to some scholars, they were even prohibited from sealing 
off the exit points). 


Take another example: A person is prohibited from raising his hand 
against another, so he resorts to kicking him. The objective is 
obviously lost. 


Fat was made unlawful to the Jews, as related in Sahih Bukhari. So they 
began selling it after melting it. Since melting an item does not alter 
its fundamental nature and it is still fat, this stratagem was prohibited 


and unlawful. 


There is no harm in a stratagem whose objective it is to save someone 
from what is unlawful. 


فالحاصل أن ما يتخلص بء الرجل من الحرام أو يتوصل بم إلى الحلال من 
الحيل فہو حسن. (المبسوط للامام الىرخسى: (ev‏ 


Similarly, the stratagem related to the above-mentioned incident of 
the dates of a Sahabi has been taught in the Hadith. This is related by 
Imam Bukhari and Imam Muslim rahimahumallah. 


A stratagem whose objective it is to save an innocent person is not 
prohibited. According to the exegists, when Hadrat Ayyüb 'alayhis 
salàm had taken an oath of lashing his wife, he was taught to strike her 
with the bristles of a broom so that his oath is fulfilled. 
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If the objective of a stratagem is to save a person’s life, then it too is 
not impermissible. There was a physically weak person who had 
committed fornication. He could not have borne the lashing, so he was 
punished with a bundle of twigs and his life was saved. 


Allah ta‘ala knows best. 
Specifying a monthly profit in a profit-sharing contract 


Question 


Zayd bought a machine from ‘Umar for R1 000. This is how ‘Umar sold 
it: The actual price is R1000, but Zayd will pay the price in 
instalments. ‘Umar will therefore take a profit of R200 per month. If he 
paid the five instalments from January to May, the price of the 
machine would have become R2 000. He therefore sold the machine at 
a deferred price of R2 000. He also said that if the buyer pays the full 
amount within two months, the price of the machine will be R1 400. Is 
such a transaction permissible? 


Answer 


This contract is essentially a murabahah contract and in such a 
contract, it is permissible to collect a monthly profit of R200. If Zayd 
pays it over five months, the price will become R2000. If it is paid 
within two months or the buyer passes away, the price will be R1400. 


Islam Aur Jadid Ma'ashi Masa’il: 


A murabahah transaction entails the buyer paying an additional price 
in relation to the period over which he makes the payments. If this is 
mentioned clearly at the time of the transaction, then the verdict of 
latter-day Hanafi jurists is that if the debtor pays off his debt before 
the appointed time or passes away before that time, the seller will 
collect only that amount which will be in relation to the past days. He 
will have to leave out the price which was due in relation to the 
remaining days...The probable reason for the jurists saying this is that 
although a time-period does not have the capability of being an 
exchange, it is permissible to supplementarily and inclusively specify 
an amount in relation to the period. For example, it is not primarily 
permissible to sell the calf which is still in the womb of a cow, but 
there are occasions when it is permissible to collect something in 
exchange for it if it is done supplementarily.' 


` Islam Aur Jadid Ma ‘ashi Masai, vol. 3, p. 118-120. 
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yall‏ المختار: 


قطن Je fll Gaull Opal‏ عم خلول fed le gl de I.‏ سوق ا مق 
ترکتہ لا يأخذ من المرابحة التي جرت بینہما إلا بقدر ما مضى من الأيام» وہو 
جواب المتأخرين» قنية» وبہ أف المرحوم gel‏ السعود آفندي مفتى الروم؛ وعللم 
بالرفق للجانبين. وف الشامية: قولہ لا يأخذ من المرابحة» صورتہ اشترى شيثاً 
بعشرة نقداً وباعم لآخر بعشرين إلى أجل ہو عشرة أشبرء فإذا قضاه بعد تمام 
ينه وماق عند cut duelo‏ ورك URN dos ace‏ أن الي ا 
أقرضم وباعم dale‏ بثمن معلوم «SIS Joly‏ فيحسب لہ من ثمن السلعة 
بقدر ما مضى فقط تأمل. (الدر المختار مع فتاوى الشای: ۰۷٥۷/٦‏ قبيل كتاب 

الفرائض» سعيد) 


فتح القدير: 
J)‏ وعللم) أى عللء الحانوتي بالعباعد عن شبہة الربا لأنبا في باب الربا 
ملحقة بالحقيقة» ووجبم أن الربح في مقابلة الأجلء لأن الأجل ob‏ لم يڪن 
مالآ ولا يقابلہ شيء من الشمن لكن اعتبروه مالاً فى المرابحة إذا ذكر الأجل 
بمقابلة زيادة الشمن» فلو أخذ كل ael‏ قبل JAH‏ كان أخذه بلا عوض. 
(فتاوى الشای: 0707/7 قبيل OLS‏ الفرائض» سعيد) 
وللاستزادة انظر:(فتح القدير: ٠۳۳/١‏ باب المرابحة والعولية» دار الفكر. 
dsl, 241M GL ett sail ll uml‏ كفن بو لمكا رما yall de‏ 
esdi‏ 86 کرد 
Allah ta‘ala knows best.‏ 
An objection to contemporary Islamic banking‏ 
Question‏ 


Certain people object to the following dealings of banks: 
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A person wants to purchase a vehicle but does not have the full 
amount. A non-interest bank buys the vehicle and rents it out to the 
customer over a long period - three to five years. When the bank 
specifies the monthly rental amount, it has in its mind that it will 
collect its money with some profit over the three-year period. After 
that, it sells the car to the rentee either for a paltry amount or gives it 
to him for free. 


Some people object to this agreement by saying that because the 
vehicle is either sold or given to the rentee after the rental period, it is 
classified as safqah ft safqah which is prohibited in the Hadith. This 
transaction is therefore impermissible. 


Answer 


Because this type of agreement is quite common nowadays, there can 
be a leeway for it. The agreement will not be invalid on the basis of 
common practices of people and societal norms. This is because a 
common practice is attached to ijma' (consensus). 


The other answer is that separate agreements are recorded on 
separate documents. It will therefore be permissible. 


Various definitions of safqah fi safqah: 
قال الامام الترمذي: وقد فسر بعض أبل العلم قالوا: بيعتين في بيعة:‎ 
أن يقول: أبيعك بذا الغوب بنقد بعشرة وبنسيئة بعشرين» ولا يفارقء على‎ )١( 
asl, العقدة عل‎ COB WS) فلاس‎ duas قل‎ A) ISB coud aul 
منہماء قال الشافعي: ومن معنى ما نبى النبي صل الله علیہ وسلم عن بيعتين‎ 
في بيعة:‎ 
فإذا‎ dà بڪذاء عل أن تبيعنى غلامک‎ ody أن يقول: أبيعك داري‎ (9) 
وجب لي غلامك وجبت لك داريء وبذا تفارق عن بيع بغير ثمن معلوم؛ ولا‎ 
ev [NA pb على ما وقعت علیہ صفقتم. (ترمذى‎ as يدري كل واحد‎ 
باب ما جاء فى النبى عن بيعتين فى بيعة)‎ 
أن يسلفم ديناراً في قفيز حنطة إلى شہر فلما حل الأجل وطالبہ بالحنطة‎ (1) 


قال: ge‏ القفيز الذي لک عل إلى شبرين بقفيزين فصار ذلك بيعتين في 
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بيعة» OY‏ البيع ell‏ قد دخل على الأول فيرد إليم أوكسبما وبو الأول» كذا 
à‏ شرع" Gl‏ لايق ph, day Gl euam pd AB OMY‏ الله ae‏ 
المذكور» بلفظ: نبى رسول الله صلى الله عليه وسلم عن بيعتين في بيعة» 
بثلاثة تفاسير فاحفظبا. ( تحفة الاحوذى: (vewv‏ 


وللاستزادة انظر: (بذل المجهود فى حل الى داود: ٠۳۰/۱١‏ باب فيمن باع بيعتين 
فى dap‏ وبداية المجتهد فى نباية المقتصد: ١85/6‏ الفصل الغالثء فى الفرق بين 
ما يباع من الطعام مكيلاً وجزافاً) 

Maulana I‘jaz Ahmad Samdani Sahib explained bay‘atan fi bay‘atin and 
safqatan fi safqatin as two separate issues and stated that there is a 


general and specific relationship between the two. Refer to Gharar Ki 
Süratei, pp. 65-129, for details. 


Hakimul Ummat Hadrat Thanwi rahimahullah writes: 
قال في نور الأنوار: وتعامل الناس ملحق بالإجماع وفيم ثم إجماع من بعديم‎ 


We learn from this that like ijma', ta'àmul (common practice of 
people) is not confined to any specific era. However, it is necessary to 
apply the same principles in ta‘amul as applied in ijmà'. In other 
words, the ‘ulama’ of the present era do not express their disapproval 
of it. Similarly, the jurists have furnished ta‘amul as a basis for 
permitting many new issues. 


كما فى البداية: فى البيع الفاسد: ومن اشترى نعلاً على أن يحذوه البائع قولہ 
يجوز للتعامل فیہ فصار كصبغ الغوب للتعامل جوزنا الاستصناع وفيها فى 
السلم أن استصنع الى قولہ للإجماع الشابت بالتعامل.' 


1 Figh Hanaft Ke Usül Wa Dawabit, p. 161 as quoted from Imdad al-Fatawa, vol. 4, 
p. 265. 
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قال فى الكفاية: وجہ الاستحسان أن فیہ عرفاً ظابراً By‏ النزوع عن العادة 
حرج بين فصار كصبغ العوب لأن القياس أن لا يجوز o3‏ الإجارة بيع المنافع 
والصبغ عين وجوزنابا للتعامل وكالاستصناع OB‏ بيع المعدوم لا يجوز وإنما 
جوزناه للتعامل. (الكفاية شرح البداية على بامش فتح القدير: o/I‏ 
رشيدية) 
83d aol ey Sa ead ca»‏ لا قدي القن وش كدف Sey‏ 
المتعاقدين وف الاستحسان يجوز للتعامل والتعامل قاضِ عل القياس لكونم 
إجماعاً فعلياً كصبغ الغوب. (العناية فى شرح البداية على بامش فتح القدير: 
٢‏ رشيدى) 
JU;‏ في فتح القدير: قولہ وف الاستحسان يجوز البيع ويلزم الشرط للتعامل 
كذلك ومثلہ في ديارنا شراء القبقاب على بذا الوجہ أى على أن يسمر لم سيراً 
...ومثلم إجارة الظثر مع لزوم استہلاک اللبن جاز للتعامل... قولہ وللتعامل 
جوزنا الاستصناع مع أنم بيع المعدوم ومن أنواعم شراء الصوف المنسوج على 
أن Jat‏ البائع قلنسوة بشرط أن يبطن لہا البائع بطانة من عنده... By‏ 
المنتقى... قال لو اشترى على أن یہب لہ ديناراً من الشمن جاز وہو حسن OY‏ 
حاصل بذا حطيطة مشترطة ومآلها إلى الشراء بالشمن الأنقص ولو باع رقبة 
الطريق على أن لہ حق المرور أو السفل على أن لم قرار العلو ole‏ (فتح 
القدير: AoT‏ رشيدية. وكذا فى شرح المجلة: "٠76/6‏ المادة (AA-AAA‏ 
If trees are sold after the appearance of fruit on them, then Imam‏ 
Muhammad rahimahullah says that it is permissible to leave the fruit‏ 
on the trees. The proof for it is based on societal norms, tradition and‏ 
commendableness.‏ 
ue Lake (cols 13] 1355‏ اق tly tage‏ يوق Ja uasa WG UL‏ 
للعادة. (البداية: (Cv‏ 
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The verdict is issued on the opinion of Imam Muhammad 
rahimahullah because of ta'àmul. 


القول الراجح بو قول محمد قال العلامة ابن البمام يجوز عند محمد استحساناً 
وسو قول الائمة SW‏ واختاره الطحاوي لعموم البلوى. وقال العلامة 
الحصكفي: وبہ epis‏ بحر عن الأسرار... وقال العلامة ابن نجيم وف الأسرار: 
الفتو على قول محمد وبہ أخذ الطحاوي... قال أستاذنا gall‏ غلام قادر 
النعماني: والعرف في زماننا يقتضي ترجيح قول محمد. (القول الراجح: 9/8( 


Since the condition of surety is suitable in a transaction, the author of 
al-Hidàyah says that it is permissible. 


قال فى البداية: ومن باع داراً وكفل رجل عنم بالدرك فبو تسليم لأن الكفالة 
لو كانت مشروطة فى البيع فتمامہ بقبولہ ثم بالدعوى یس في نقض ما تم من 
جہتہ وإن لم تحكن مشروطة فيم فالمراد بها أحكام البيع وترغيب المشتري فيم 
إذ لا يرغب فيہ دون الكفالة. (البداية: (x&v‏ 

By‏ شرح العناية: قال: إن الكفالة Le]‏ أن تحكون مشروطة ف البيع أو لاه فإن 
كان الأول (أى مشروطة) poy‏ شرط ملائم للعقد. (العناية فى شرح البداية 
على بامش فتح القدير: ۷ باب الكفالة) 

ولو قال: اعتق عبدك عن بالف دربم؛ فأعتق» فإنء يعتق عن الآمر ویلزمہ 
الملل عن الآمر استحساناً. (المحيط crave Gh ll‏ كتاب العتاق» فصل فى 
المتفرقات» رشيدية) 

وف البدائع: ولو قال لآخر: اعتق عبدك ge‏ على call‏ دربم فأعتق فالولاء 
للآمر لأن العتق يقع عنہ استحساناً..أن الأمر بالفعل أمر بما لا وجود للفعل 
يدوك لاهن بصعود السطح (Pere‏ بنصب السلم والامر بالصلاة 
يحون Tal‏ والطؤار» ses Ve‏ السو فى الام ios Gos‏ 
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SIA are Sylar Lal) SAM اليدل‎ ace one kel SIU vl obs 
صرح بذلك فقال: بعہ مني‎ SE البدل ثم بإعتاقء عنہ تصحيحاً لتصرفم‎ 


واعتقہ عني ففعل... لأن KU‏ ف البيع الصحيح لا يقف على القبض» بل 
يثبت بنفس العقد فصار المامور بائعاً عبده منم بالبدل المذكور ثم Litas‏ عنم 
AT‏ وتوكيلم. e»)‏ الصنائع» كتاب الولاءء eft‏ سعيد) 


وفى درر الحكام: كأنم قال: بع عبدك عني بألف وکن (ES;‏ بالإعتاق. )222 
الحكام شرح غرر الاحكام؛ RSI‏ مدة الحمل» 9/6*؛) 


To summarize the above, this transaction - surety for freeing a slave - 
includes a surety for the sale. This is safqah fi safqah. Despite this, the 
jurists say that it is permissible on the basis of commendableness. 


The author of al-Hidayah states: 


وكذا لو سلطا المرتہن على بيعم SY‏ توكيل بالبيع وبما يملكانء. (البداية: 
(op ous cofa €‏ 


In the above text, a mortgage contract contains surety for a sale, 
which the jurists classify as permissible. 


A sale with a condition of free service is permissible. This comprises 
ijarah mashrütah fi al-bay'. Hadrat Mufti Taqi Uthmani Sahib explains it 
as follows: 


In a sale contract, a condition which was against the requisite of the 
contract was laid down. However, traders - in their normal 
transactions - consider the condition to be included in the contract. It 
will be permissible to attach such a condition. For example, many 
items are sold while the merchant says: "I will provide a free service 
for one year." The provision of the free service is obviously not 
included in the requisite of the contract, but because it is commonly 
done, it is permissible. Therefore, if a buyer says: "I will buy this item 
on condition you provide one-year free service for it," the transaction 
will not be invalid because of this condition.' 


! Taqrir Tirmidhi, vol. 1, p. 108. 
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Observe the following text of Hadrat Thanwi rahimahullah on the 
issue of safqah fi safqah: 


Question: When the obvious meaning of عن صفقة في صفقة‎ (A is 


considered, certain transactions appear to be impermissible, whereas 
they are quite common among all sections of the community. For 
example: 


(1) A person repairs a watch by removing a broken part and replacing 
it with a new one. It entails a sale of the part plus the labour for 
replacing it. (2) Asking a person to make a bed without providing the 
rope for its base. It entails a sale of the rope plus the labour for 
attaching it to the base of the bed. (3) Buying water from a water- 
carrier. He went to a well, drew out the water and filled it into his 
water-skin. He is now the owner of the water. This entails a sale of the 
water plus his labour of carrying the water. (4) A person asks a jeweller 
to set a stone [e.g. diamond] to a ring. It entails a sale of the stone plus 
the labour for setting it. There are many other similar transactions. 


Answer: This is a common practice which is done without any 
objections from anyone. It is a type of ijma' (consensus). All these 
transactions are permissible. The text is therefore general in nature, 
but specific in certain situations. The jurists permitted this in the cases 
of dying a garment and tailoring a garment. The acts of dying and 
sewing are done by the dyer and tailor, and it also entails hiring him 
for his labour. This is quite obvious. Allah ta‘ala knows best.’ 


Hadrat Mufti Taqi Uthmàni Sahib writes: 


According to the Hanafis, when a condition is attached to a transaction 
in normal situations, the transaction is invalidated. However, there are 
three types of conditions which are permitted and they do not 
invalidate the transaction. (1) A condition which is in line with the 
requisite of the transaction. (2) A condition which is expedient to the 
transaction. For example, conditions for mortgage, surety, bill of 
exchange (hawalah). (3) A condition which has become common 
practice. 


If the condition of wafa is included in the contract of bay‘ bi al-wafa’, 
then some Hanafi jurists say that it is permissible. The author of an- 
Nihayah has issued a fatwa on this. ‘Allamah Shami quotes the meaning 
of this from ‘Allamah Zayla' by saying that the transaction will 
become correct and it will also be lawful for the buyer to derive 


1 11060 al-Fatawa, vol. 3, pp. 63-64. 
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benefit from it. However, because this condition is laid in the sale that 
if the seller ever asks for the return of the price, the buyer will have to 
resell it; it is not permissible for the buyer to sell the item to someone 
else. Zayla'i says that this is the fatwa which is to be issued. 'Allamah 
Shami quotes from Nahr that this is the view which is practised in their 
area as preferred by Zayla'i. He adds: "The verdict of permissibility is 
probably based on the reasoning that this condition has become a 
common practice. Nonetheless, the majority of Hanafi jurists do not 
consider this form of agreement to be permissible - that the condition 
of wafa be included in the contract. 


Mufti Taqi Sahib then explains the proofs from Shami, Muhit Burhani, 
Fatawa Qadi Khan, Jami' al-Fusülayn, Sharh al-Majallah, etc.’ 


The second scenario where safqah ft safqah is permissible: 
If the two contracts are separated, the transaction will become valid. 


(In other words, if one contract is not like a prerequisite for the second 
one, the transaction will be valid). 


The author of al-Hidayah gives a few examples: 


1. A person says: "I am selling five books for R200." The buyer says: "I 
have bought three books for R120,” then this is not correct because the 
seller will now have to make two transactions with respect to a single 
sale item. However, if the seller says: "I am selling five books for R200, 
and I am selling each book for R40," and the buyer buys three books, 
then this will be permissible. This is because repetition of the word 
[selling] is found in this statement. 


وليس لہ أن يقبل في بعض المبيع ولا أن يقبل المشترئ ببعض العمن لعدم 
op T] ME Rial Gay SV ole,‏ كن Alay) gar Cline SY asl‏ 


(4/۳ 


وف الكفاية: قولہ وليس لہ أن يقبل في بعض المبيع» وإذا أوجب البائع البيع في 
شيئين أو ثلاثة وأراد المشتري أن يقبل العقد في أحدبما دون الآخر فبذا على 
وجبين إن كانت الصفقة واحدة فليس لہ ذلك o],‏ كانت متفرقة فلم ذلك 
وبذا oY‏ الصفقة إذا كانت واحدة فالمشتري بقبول العقد في أحدبما يريد 


` Ghayr Sadi Bankari, pp. 242-247. 
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تفريق الصفقة على البايع By‏ ذلك ضرر بالبائع لأن العادة فيما بين الاس 
أنبم يضمون Goll‏ إلى الجيد فى البياعات و ينقصون es‏ عن ثمن الجيد 
لترويج Got!‏ بالجيد فلو ثبت خيار قبول العقد في أحدبما فالمشتري يقبل 
العقد ف الجيد ويترك Gol‏ على البايع فيزول الجيد عن ملك البايع بأقل من 
ثمنہ وفیہ ضرر بالبایع وقال القدورى: إلا أن يرضى البايع فى المجلس نحو أن 
يقول بعتک بذا العبد بخمسين فيقول المشتري قبلت في نصفہ فيرضى بم 
البايع... رکون KIS‏ سن CRAM‏ و S us Vola] osa aaah‏ نذا 
رضي بم البائع فى المجلس يصح. (الكفاية: 456/0 رشيدية) 


While discussing this issue, ‘Allamah Ibn Humam rahimahullah writes 
in Fath al-Qadir that if the price is distributed as parts, it will be 
permissible because each of the parts will be known. If the distribution 
is done on the basis of the value - e.g. the transaction is attributed to 
two slaves or two garments - it will be impermissible on the basis of 
ignorance. If the seller said: “I have sold you these two slaves; this one 
for one hundred and this one for one hundred,” and the buyer accepts 
one of the two, then this is permissible in certain situations. Al-Jami' as- 
Saghir states that it is necessary to repeat the word bay‘ for the 
transaction to be permissible. For example, “I have sold you these two 
slaves; I have sold you this one for one hundred and I have sold you 
this one for one hundred.” 


..إلا أن يرضى الآخر بذلك بعد قبولہ فى البعض ويكون المبيع ما ينقسم 
الشمن علیہ بالأجزاء كعبد واحد أو مكيل أو موزون» فإن كان مما لا ينقسم 
إلا بالقيمة كثوبين وعبدين لا يجوز ob‏ قبل الآخر... فلو كان بين ثمن كل 
منہما فلا يخلوإما أن يكون بلا تكرار لفظ البيع أو بتكراره ففيما إذا 
کررہ فلاتفاق على i‏ صفقتان فإذا قبل في أحدبما يصح مثل أن يقول بعتک 
بذين العبدين بعتک بذا بألف وبعتک بذا بألف أو اشتريت منک بذين 
العبدين اشتريت بذا بألف واشتريت بذا بألف كذا في موضع...(فتح القدير: 


۷/1 دار الفكر) 
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2. A person gives one dirham to a money-changer and says to him: 
“Give me cash money in exchange for half a dirham, and half dirham 
except habbah for the other half dirham. Imam Abū Yüsuf and Imam 
Muhammad rahimahumallah are of the view that the transaction is 
permissible with respect to the first half dirham, and impermissible 
with respect to the second half because it is interest. Imam Abi 
Hanifah rahimahullah says that it is invalid with respect to everything 
because the transaction is one. When part of it is invalid, the 
remainder becomes invalid because of the strength of the invalidity. If 
the person repeats the word itg’ (give) and says: “Give me cash money 
in exchange for half a dirham, and for the other half dirham, give me 
half dirham except habbah," then all the Imàms concur that the 
transaction with respect to the half which was exchanged for cash 
money will be correct because the word "give" was repeated. The word 
habbah equals 620 milligrams. 


قال فى البداية: ومن أعطى صيرفياً دربماً وقال أعطنى بنصفم فلوسا وبنصفہ 
نصفاً إلا حبة gle‏ البيع فى الفلوس وبطل فيما بقي عندبما وعلى قياس قول 
أبي حنيفة بطل فى الكل ولو كرر لفظ الإعطاء ob‏ قال: ghel‏ بنصفم كذا 
فلساً وأعطني بنصفم GU‏ نصفاً إلا حبة فالحكم أن العقد في حصة 
الفلوس جائز بالإجماع بوالصحيح. (البداية مع الحاشية: (ew /v‏ 

Answers to the Hadith 


There are three answers to the Hadith under discussion. 


1. The prohibition was based on societal norms. When the latter 
changed, the ruling changed. 


2. Itis a general ruling, but specific to certain situations. 
3. Two transactions are done here. 

The first two answers need to be explained. 

There are three types of texts. 


(1) Ahadith which are based on societal norms. The ruling in this 
regard is that when societal norms change, the ruling of the text 
changes. For example, wheat and barley were commonly known as 
items which are sold by volume. This norm continued for some time. 
The norm has now changed and they are sold by weight. This is why 


they are referred to as wazni [and not kayli] 
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This is further clarified by ‘Allamah Shami rahimahullah and Shaykh 
Mustafa az-Zarqa: 


وعن الغاني اعتبار العرف مطلقاً ورجحم الكمال وخرج عليہ سعدي أفندي 
استقراض الدرابم bas‏ وبيع الدقيق وزناً في زماننا يعني بمشلہ وف BEN‏ 
الفتوى على Sly e Gl i) ical] ly eA bl dale‏ كن 
خلاف oY Gal‏ النص على ذلك الكيل فى الشيء أو الوزن فيم ما كان في 
ذلك الوقت إلا oY‏ العادة ]5 ذاك كذلك وقد تبدلت فتبدل الحكم... (قولہ 
ورجحہ الكمال)حيث قال عقب ما ذكرنا: ولا يخفى أن بذا لا يلزم أبا يوسف 
Dy‏ تهنا وا Sh‏ تضم uote cle‏ تقول ضبان edic add‏ دة 
النص بناء أن تغير العادة يستلزم تغير uas!‏ حتى لو كان صل الله عليم 
وسلم Gai le‏ علیہ وتمامہ فیہ.. وملخصم: أن النص معلول بالعرف 
فيكون المعتبر ہو العرف في أى زمن كان ولا يخفى أن بذا فیہ تقوية لقول أبي 
يوسف qu‏ (الدر المختار مع رد المحتار: aio‏ مطلب فى ان النص اقوى 
من العرف» سعيد. وفتح القدير: ٠٠/۷‏ دار الفكر) 

وقال مصطفى أحمد الزرقا: خلافاً GY‏ يوسف الذي يعتبر المقياس المتعارف 
فيبما مطلقاً في كل زمن ent‏ ويتبدل مقياس التساوي بتغير العرف تبعاً لم 
حيث يعلل Gall gall‏ الذي كان قائماً وقت وروده» فلا يكون اتباع 
العرف عند ul‏ يوسف WE‏ للنص» بل يراه ہو الموافق للنص» Stall oly‏ 
على المقياس القديم الذي ورد فى النص مو المخالف sid (a‏ يعتبر بذا 
القن انعا ورف مسق GA pla casio,‏ كيم yell‏ لد وان قو 
المتعارف حين وروده النصء ولو كان المتعارف مقياساً آخر لورد النص بذلک 
الآخرء لأن مقاييس الكميات تتبع الأعراف» ولتنظر رسالة "نشر العرف فيما 
بنى من الأحكام على العرف" لابن عابدين. وقد أوضحت بذه المسألة في كتابى 
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المدخل الفقه ‏ العام. (حاشية شرح القواعدالفقبية» ص en‏ تحت القاعدة: 
خل 1 شرح ص 
العادة (i Se‏ 


Take another example. Rasilullah sallallahu 'alayhi wa sallam said 
with reference to a lost camel - that one should not interfere with it. 
Let it be because it has its water-skins and shoes with it. In other 
words, do not make it a luqtah. Imam Abū Hanifah rahimahullah says 
that this Hadith is based on the societal norms of that era, and they 
have changed in later times. People in the past would not leave their 
camels open. This is why if a person came across a stray camel, he 
could catch it with a view to protect it, and its owner may then come 
and reclaim it. These details are known to students who have studied 
Kitab al-Luqtah in the Hadith books. 


A third example: If a person needed milk and reached a flock of sheep 
or goats which were herded by a shepherd, and the latter was not 
present, the person would call out for the shepherd three times. If the 
shepherd did not reply, the person could milk an animal and drink the 
milk. Or a person went to an orchard and did not find the owner there. 
He may call out for him three times. If he does not answer his call, he 
may break some fruit and eat it. Yes, he may not fill any fruit in a 
container to take away with him. 


In addition to several other answers to this Hadith, the commentators 
say that it reflects the norms and habits of that era. In those days, an 
arriving guest could take these items according to need. ‘Allamah 
‘Aynı rahimahullah says in this regard: 


والغالث: أن ذلك محمول على ما إذا علم طيب نفوس أرباب الأموال بالعادة 
أو بغيربا. (عمدة القارى: 074/9 دار الحديث ملتان). 

Mufti Taqi Sahib also writes in a similar vein: 
والعادة وكانت عادة أبل الحجاز والشام‎ Gall أن بذه المسائل تدور على‎ 
Cv fied بخلاف البلاد الأخرى. (تكملة فتح‎ dos المسامحة في مثل‎ 


The norms changed later on, and now a guest may not take these items 
without permission. 


قال العلامة العينى: وقال جمبور العلماء وفقباء الأمصارء ومنهم الأثمة أبو 
287 


ولا يشرب من لبن غنمم إلا adh‏ صاحبم. (عمدة القارى: ٠۷٤/۹‏ دار الحديث 
ملتان) 


(2) The second type are those texts and Ahadith which prohibit a thing 
because of its inherent repugnance. It will remain unlawful under all 
situations. For example, usury, gambling, and transactions which 
contain the elements of cheating, deceiving and deluding. 


(3) Ahadith which prohibit a thing because it could lead to dispute and 
quarrel. If it does not lead to dispute, its prohibition will not remain. 
Instead, there will be leeway for it. One example of this can be found in 
Sahih Bukhari, vol. 1, p. 292. People used to sell fruit before their 
flowers could mature on the trees. The fruit would then fall prey to 
various types of illnesses, and the buyer would dilly dally in the 
payment; while the seller would demand the full price. When disputes 
of this nature were presented to Rasilullah sallallahu 'alayhi wa 
sallam, he said: “I advise you not to sell the fruit before maturity.” We 
learn that the prohibition of sale of fruits on the custom of retaining 
them on the trees was due to the disputes it caused. And that 
Rasūlullāh sallallahu ‘alayhi wa sallam said this as a word of advice; it 
was not an absolute prohibition. A narration of Sahih Bukhari reads: 


واشترى نافع بن الحارث داراً للسجن بمكة من صفوان بن أمية على إن عمر 
رضي الله عنه رضي بالبيع فالبيع بيعم وإن لم يرض عمر رضي الله عنه 
فلصفوان أربع Ble‏ دينار. (رواه البخارى: (EVA‏ 


Nafi' ibn al-Harith bought a building in Makkah to make it into a 
prison. He bought it from Safwan ibn Umayyah on the condition that 
Hadrat ‘Umar radiyallahu ‘anhu agrees to it, then the transaction will 
be for him. If he does not agree to it, then it is for himself, and he will 
pay Safwan four hundred dinars. 


This transaction has a precondition. It is classified as safqah ft safqah. 

The commentators provide several answers for it, but Hadrat Shah 

Sahib rahimahullah writes in Fayd al-Bari: 

وقد علمت أن الفساد إذا كان لأجل ale‏ النزاع لا يسرى إلى العقد إذا لم 

يرفع أمره إلى القضاء أما إذا كان لكونہ معصية فيلزم حينئذٍ والمذكور فى 
الحديث من AN oul‏ (فيض البارى: ¥/ (sr‏ 
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Maulana Badr ‘Alam Sahib rahimahullah writes in his annotation to 
the above: 


وفى جامع القصولين: Ge‏ اشترى حزمة من hdl‏ لد أن le bas‏ إلى 
البيت وفى البداية: أن ما تعارف الناس عليم من الشرائط تتحمل فى البيوع. 
قلت: Y SN‏ تفضي إلى النزاع. (cerr)‏ 


Imam Tirmidhi rahimahullah gives three explanations to safqah ft 
safqah. I am leaving out the third explanation because it is explicitly 
invalid and haram due to it comprising expressly of interest. 


First explanation: Zayd says: "This item is one hundred dirhams if paid 
in cash, and two hundred dirhams if bought on credit and paid over 
two months." 'Umar replies: "I have accepted," but did not specify 
which of the two he has accepted. This transaction could lead to a 
dispute. For example, the buyer may say: “I will pay two hundred after 
two months," while the seller says: "I want one hundred dirhams 


» 


now. 


The second explanation is related from Imam Shafi'1 rahimahullah and 
quoted by Shah Sahib rahimahullah in al-'Arf ash-Shadhi: 


نقل صاحب المشكاة عن Glad!‏ تفسير بيعتين في بيع مثل ما SS‏ الترمذى 
عن الشافى وبوالمختار وب و تفسير al‏ حنيفة فى كتاب الآثار انتہی» ذكره فى 
باب ell‏ عن بيعتين. (العرف الشذى على بامش الترمذى: )/ (svt‏ 


The gist of this explanation is: Zayd says: “O ‘Umar! I am selling you 
such and such house for R100 000 provided you sell me your special 
horse for R50 000.” ‘Umar accepted the offer. Incidentally, ‘Umar’s 
horse died, so Zayd says: “I am not going to give you my house or, I will 
give it to you for R120 000 because I did not get the horse which I 
wanted.” This is obviously a dispute. However, in situations where 
disputes do not normally occur or do not occur in the above 
mentioned situations, then it will be permissible. 


The books of jurisprudence and principles of jurisprudence contain: 


أعتق عبدك عنى exl‏ درهم. 


This means that a person is asked to buy a slave for one thousand 
dirhams, and is then appointed as his representative to free the slave. 
However, the absence of a dispute makes this transaction permissible. 
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Similarly, in reply to a questioner, Hadrat Thānwī rahimahullah 
labelled certain transactions to be permissible because in their 
[questioner’s] society, they do not result in disputes. The questioner 
asked: 


(1) A person repairs a watch by removing a broken part and replacing 
it with a new one. It entails a sale of the part plus the labour for 
replacing it. (2) Asking a person to make a bed without providing the 
rope for its base. It entails a sale of the rope plus the labour for 
attaching it to the base of the bed. (3) Buying water from a water- 
carrier. He went to a well, drew out the water and filled it into his 
water-skin. He is now the owner of the water. This entails a sale of the 
water plus his labour of carrying the water. (4) A person asks a jeweller 
to set a stone [e.g. diamond] to a ring. It entails a sale of the stone plus 
the labour for setting it. There are many other similar transactions. 


Hadrat Thanwi rahimahullah said that the above are permissible on 
the basis that transactions of this nature are commonly practised.’ 


Someone could raise this objection: The rule is that safqah fi safqah is 
prohibited. Excluding some individuals from it because of societal 
norms is similar to excluding the usury of banks from the prohibition 
of usury because of people practising it. How can this be permissible? 
We can leave out qiyàs on the basis of ta'amul (common practice). For 
example, all individuals of qafiz at-tahhan (dry measure of a miller) 
are impermissible. However, based on qiyàs, the payment which is 
given to the commission agent is not impermissible. Rather, it is 
classified as permissible on the basis of common practice. In such a 
case, it will be correct. 


The answer to this is that the prohibition in the Hadith of safqah ft 
safqah is based on the dispute which it could cause. Where there are no 
disputes due to common practice and societal norms, then those will 
be excluded from this prohibition. Nowadays, there are many 
transactions where the condition of bay' fi bay‘ or a precondition is 
well-known. For example: (1) Providing a free one-year service when 
selling a machine, (2) Women give their garments to a dyer, a price is 
agreed upon, and the transaction contains the actual sale of the dye 
plus the labour for dying it. (3) Machines or vehicles are given to a 
mechanic. He replaces broken parts and charges for his labour. A 
vehicle meets in an accident. It is then taken to a mechanic who says 
that such and such parts will need to be replaced, and the car will have 
to be repaired. Is this not a combination of a sale plus labour? It 


1 Imdàd al-Fatawa, vol. 3, pp. 64-65. 
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certainly is. However, it is commonly practised. In fact, it has become a 
part of our daily life. We conclude that when a precondition becomes 
well-known, or it is not a cause of dispute due to safqah fi safqah, then it 
is tolerable. 'Allàmah Shami rahimahullah writes: 


ثم اعلم أن العرف قسمان ple‏ وخاص فالعام يثبت بہ الحكم العام ويصلح 
Ge YL, hal Lae‏ ال gotlar edu‏ 
الإجارات في مسألة ما لو دفع إلى حاتك Ge‏ لينسجم بالكلث ومشايخ بلخ 
كنصير بن يحبى ومحمد بن سلمة وغيربما كانوا يجيزون بذه الإجارة فى bell‏ 
لتعامل أبل بلدہم فى Cla‏ والتعامل حجة یترک بم القياس ويخص بم الأثر 
وتجويز ذه الإجارة فى الغياب للتعامل بمعنى تخصيص النص الذي ورد في 
قفيز الطحان OY‏ النص ورد في قفيز الطحان لا فى الحاتك إلا أن SL‏ 
تيو فيكو lal,‏ فم a3 WY‏ تكفا SAL yas Wy Was Lua‏ 
وعملنا Gall‏ في x33‏ الطحان كان SLi es PET:‏ وتخصيص ua»‏ 
بالتعامل جائز ألا ترى أنا جوزنا الاستصناع للتعامل والاستصناع بيع ما 
ليس عنده وإنہ منبي عنم وتجويز الاستصناع بالتعامل تخصيص منا للنص 
الذي ورد فى ell‏ عن بيع ما ليس عند الإنسان لا ترک للنص أصلاً UY‏ 
عملنا بالنص في غير الاستصناع. (شرح عقود رسم المفتق» ص )4 وكذا فى 
رسالة "فشر العرف فى بناء بعض الاحكام على العرف" المندرجة فى رسائل ابن 
عابدين» 8/5 سبيل) 
‘Allamah Nasafi rahimahullah states:‏ 
..والاستصناع فيما فيم تعامل الناس مثل أن يأمر إنساناً ob‏ يخرز لہ خفاً 
بحذا ويبين صفتہ ومقداره ولم يذكر لہ أجلاً والقياس يقتضي أن لا يجوز 
لأنہ بيع معدوم لکنہم استحسنوا تركم بالإجماع لتعامل الناس فيم. (منار مع 
شرحم لعبد اللطيف ابن الملك» (A/e‏ 
The following is one of several examples of safqah ft safqah:‏ 
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The jurists says that a cash payment is not necessary in a labour 
transaction (where a person is asked to make an item). It can be paid 
later on. The objection to this is that it will then become bay‘ ad-dayn bi 
ad-dayn because the manufactured item is a responsibility and the 
price has been deferred. The answer that is given is that it contains a 
combined similarity with a hiring contract (ijarah) and a sale. Because 
it is similar to a sale, the price can be paid later on. And because it is 
similar to a hiring contract, it is as though the craftsman is doing the 
work for a wage, and he will be paid for it later on. For example, a 
builder is asked to build a wall and he receives his payment after he 
completes the job. This entails a combination of a sale and a hiring 
(bay' wa ijarah). 


و ينعقد الاستصناع إجارة ابتداء وبيعاً انتباء. (الكفاية على البداية: 0/1 
باب السلم» مكتبم رشيديم) 

Allah ta‘ala knows best. 

Purchasing a house through a bank 


Question 


A person purchases a house through a bank. There are two ways he 
could do this. (1) He takes an interest-loan from the bank and buys the 
house. (2) The bank buys the house for R500 000 and sells it to the 
needy person for R600 000 on credit. Which of the two should he opt 
for? 


Answer 


He should opt for the second because, in normal situations, it is not 
permissible to take an interest-loan from a bank. The second option is 
one of murabahah, and it is permissible to do this provided it is stated 
in the agreement that such and such additional amount will be 
collected in each instalment. 


Idah al-Masa'il: 


The best and easiest method of buying a vehicle and other items 
through a bank is for the bank to send one of its representatives with 
the buyer. As an example, the representative and the buyer agree to 
buy a vehicle for 100 000 from a company. The vehicle costing 100 000 
now belongs to the bank. The same representative of the bank then - 
as per the rules of the bank - hands over the vehicle to the buyer for 
110000. After that, the bank will collect the amount of 110 000 from 
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the person in instalments. This is permissible according to the 
Shari'ah. (Fatawa 'Alamgiri, vol. 2, p. 160) 


Another way of doing this is for the bank not to send its 
representative. Rather, it appoints the buyer as its representative. The 
buyer buys the vehicle for 100 000 and hands it over to the bank. The 
bank then sells it immediately to the buyer for 110 000. He will then 
pay this amount in instalments as per the rules laid down by the bank 
within a certain period. This transaction is permissible according to 
the Shariah. As gauged from 111060 al-Fatawa, vol. 3, p. 125.' 


فتاوى الشای: 

We‏ الحانوقي بالتباعد عن شبهة الربا لأنبا في باب الربا ملحقة بالحقيقة 
عه أن الربح في JAM oY eM abus‏ وإن لم حكن Ae Ny NG‏ 
شيء من الغمن» لكن اعتبروه مالاً فى المرايحة إذا ذكر الأجل بمقابلة زيادة 
الشمن» فلو أخذ كل الشمن قبل الحلول كان أخذه بلا عوض. (فتاوى الشاى: 
evov[A‏ قبيل كتاب الفرائض» سعيد. وكذا ٥‏ باب المرابحة» سعيد) 

وجوابہ أن الأجل في نفسہ ليس بمال فلا يقابلء شيء حقيقة إذا لم يشترط 
زيادة الغمن بمقابلتء قصداً ويزاد فى الغمن LAY‏ إذا ذكر الأجل بمقابلة زيادة 
الفمن قصداً فاعتبر مالاً فى المرابحة احترازاً عن شببة الخيانة. (البحر الرائق: 
5 باب المرابحة» Gs‏ 


Further reading: Ghayr Südi Bankari, p. 78: Kifayatul Mufti, vol. 8, p. 54; 
Islam Aur Jadid Ma'ashi Masa’il, vol. 5, p. 90; vol. 3, p. 118. 


Allah ta‘ala knows best. 


` [dah al-Masa'il, p. 158. 
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ISLAMIC BANKING 


Definition of a bank 


A bank is a financial institution which receives amounts of money 
from people, and then gives the money as loans to traders, craftsmen 
and other individuals. Traditional banks collect interest on these 
loans, and give their depositors an interest amount which is of a lower 
percentage. The difference between these two interests is the profit of 
the bank. 


A bank invites people to deposit their monies (which in fiqhi terms is a 
loan). In Urdu its call amdnatei, in Arabic it is called wada'i' and in 
English it is called deposits. There are several types of deposits: 


1. Current account. In Arabic it is called al-hisab al-jārī and moedd rawa 
in Urdu. A person does not receive interest for monies deposited in 
this account. A depositor can withdraw any amount at any time 
without any restrictions. 


2. Savings account. In Arabic it is called hisab at-tawqir and bachat 
khatah in Urdu. Generally, there are various restrictions on 
withdrawing from this account. The account holder receives interest 
on it. 
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3. Fixed deposit. In Arabic is it called wada'i' thabitah. The person who 
makes a deposit into this account cannot withdraw it before the 
specified date. The bank gives him interest for this deposit. The 
percentage of interest depends on the length of the fixed deposit. The 
longer the period, the more the interest, and the shorter the period, 
the less the interest. 


After collecting the monies, the bank plays several roles. For example, 
investments, gold offerings, acting as an agent for import and export, 
etc. Details in this regard can be found in Islam Aur Jadid Ma'ishat Wa 
Tijarat and other books. 


Islamic banking 
The activities of the bank can be fundamentally divided into two parts: 


1. Responsibility 


An interest-bank collects monies from its depositors and offers various 
types of accounts for this purpose. Essentially, there are two types of 
accounts: 


a) Non-profit account. Also known as a current account. 
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b) Profit-bearing account. This includes a saving account, fixed 
deposit, etc. 


Non-profit/current account 


The amount which an Islamic bank receives as a current account is 
classified as a non-interest loan in the Sharr'ah. The account holder is 
given a guarantee that his money will be returned to him. And every 
guaranteed amount is known as a loan. The person does not receive 
any additional amount. Only the original amount is returned to him. It 
is therefore synonymous to a non-interest loan. 


Profit-bearing account 


Apart from a current account, the money which an Islamic bank 
receives for other accounts such as a saving account or fixed deposit, it 
receives it on the basis of mudarabah or musharakah. The depositor 
takes on the role of a rabb al-mal (the one who provides the capital) or 
a silent partner; while the Islamic bank takes on the role of a mudarib 
(speculator) or active partner. 


The Islamic bank makes profits through its investment schemes such 
as muràbahah, ijarah, musharakah. From these profits, it pays its 
depositors their shares as agreed upon from before hand. For example, 
it states that whatever profits the bank makes, fifty percent will be for 
the bank and fifty percent for the depositor. The amount which the 
depositor deposits into the bank is classified as an amànat or trust by 
the Shari'ah. This means that if the money is destroyed without an 
excess, shortcoming or negligence committed by the bank, then the 
bank will not be held responsible. 


It should be borne in mind that when an Islamic bank accepts a capital 
amount from its depositor, it cannot guarantee its return under every 
situation. Nor can it definitively say at the beginning the amount of 
profit which the depositor will receive. In fact, it is not even 
permissible for it to say with definitiveness the percentage with the 
depositor will receive on the basis of the amount which he deposited. 
If it does, the partnership will be invalidated. Generally, an Islamic 
bank does not even know how much profit it will make from a 
particular capital amount. 


Yes, if at the end of a term, it gives a depositor a share in line with the 
amount which he deposited, it can ascertain the difference between 
the capital amount and the profit, and then inform him of the 
percentage share. This is not impermissible in the Sharrah. 


We learn from this that if, after the distribution of profits, an Islamic 
bank announces that it gave ten percent profit to its depositors this 
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year, then this will not be in conflict with Shariah principles. 
However, if, at the beginning, it says that it will give a certain 
percentage for the capital deposit, then this is not permissible in the 
Sharrah. 


2. Ownership options 


Here, the bank provides various ownership options to its investors. In 
other words, the bank provides ownership options to those who 
contact the bank for their financial needs. 


Bearing in mind the various needs of its clients (those who take loans 
from the bank), several transactions are available to them. Nowadays, 
three types of transactions are quite common: 


1. Murabahah. 
2. ljarah. 
3. Musharakah Mutanagqisah. 


Sometimes, ownership options through salam and istisna’ are also 


offered. 
1. Murabahah 


Murabahah is actually a type of sale in which the person having the 
goods says to the buyer: "This is what these goods cost me. This is the 
amount of profit I am making, and then selling them to you.” 


The murabahah in banks comprises of the following steps: 


1. General agreement: The bank and the client enter into a general 
agreement. The maximum amount [price] of goods which the client 
will buy from the bank is decided, the amount of profit which the bank 
will make on the purchased goods, and the method of repayment, etc. 
are discussed. 


2. Purchase of goods: The bank then purchases those goods from the 
market which it has to sell to the client. Generally, the client is 
appointed as the representative for the purchase of the goods. But this 
is not always the case. 


3. Possession of the purchased goods: If the client was made the 
representative for the purchase, then after buying the goods, he takes 
possession of them and informs the bank: "I have purchased the goods 
as your representative and taken possession of them." According to 
the Sharr'ah, the qabdah of the representative is actually the qabdah of 
the one who appointed him. This is why it will be accepted that this, as 
per the Sharr'ah, entails the qabdah of the bank. At this stage, all the 
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injunctions related to qabdah will apply. Among them a specific ruling 
is that if the goods are destroyed without any transgression by the 
client, the loss will be borne by the bank, and not the client. 


4. The formalisation of the murabahah agreement: 


The client then makes an application to the bank to sell him the goods 
at an agreed price which would include the costs and the bank's profit, 
and he will pay the total amount immediately or over a specified 
period. When the bank accepts this, the murabahah comes into 
existence and the payment of the amount becomes obligatory on him. 
The bank takes some guarantees from the client for the amount which 
he has to pay. 


2. ljàrah 


In the definition of the Shari'ah, ijarah refers to deriving a specific and 
lawful benefit from an item or person in return for a payment. 


Difference between ijarah of an interest- and Islamic bank: 


An ijarah agreement is prevalent in interest- and Islamic banks. The 
differences between the two banking systems are therefore explained 
here. 


The ijarah system in conventional banks contains the following three 
drawbacks: 


a) A single contract contains a sale and an ijarah. The instalments 
which the client pays during the ijarah period are initially included in 
the ijarah instalments. But as the rental period comes to an end, the 
instalments are considered to be the value, and the item automatically 
comes into the ownership of the client. This is known as safqah ft safqah 
which is not permissible in the Sharr'ah. 


b) All responsibilities related to the item given as an ijarah are borne 
by the tenant. Whereas, in the Sharrah, only the responsibilities 
related to the use of the item are placed on the tenant. For example, 
servicing the vehicle, changing the oil, etc. As for the responsibilities 
which are related to the owner of the item, they are placed on the 
shoulders of the rentee. For example, paying taxes, repairing it if it is 
damaged by a sudden calamity, etc. 


c) The rent for the item which is given on rent has to be paid by the 
client before he can even receive it. Whereas in the Shari'ah, it is not 
permissible to charge rent to the tenant for as long as the item is not 
given over to him. 
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On the other hand, the above-listed drawbacks are done away with by 
Islamic banks in the following way: 


a) In the beginning, the agreement is solely an ijarah. The item given 
as ijarah remains the property of the bank. Once the ijarah period 
comes to an end, the client is given the choice to buy it at a specified 
price or return it to the bank. In the first case, the bank sells the item 
to the client through an independent and separate transaction. 
Sometimes, the bank gives the item to the client, also through an 
independent and separate transaction. In this way, the prohibition of 
safqah fi safqah does not apply. 


b) The ijarah transactions of Islamic banks explicitly state that the 
tenant/renter will only bear those expenses which are related to the 
use of the vehicle. This is known as siydnah 'adiyah (general or normal 
upkeep). All other responsibilities will be borne by the bank on the 
basis that it is the owner of the vehicle. Taxes, insurance, takaful, 
damage to the vehicle in the case of an accident - all these will be 
taken care of by the bank. 


c) The Islamic bank does not collect any rent from the client as long as 
the rental contract is not completed by the Islamic bank, and the item 
not handed over to the client. 


3. Musharakah Mutanaqisah' 


The third major form of ownership which is offered by Islamic banks is 
known as mushàrakah mutanàqisah. Through this transaction, 
ownership of houses is generally realized. This is why it is also known 
as "home partnership". This system comprises of three fundamental 
steps: 


a) The Islamic bank and its client purchase a house collectively. The 
share of the bank is generally more than that of the client. For 
example, a house was bought as a partnership with the bank having 
8096 of the share and the client having 2096. 


b) The share of the bank is divided into small parts. In the above 
example, the bank's share is divided into eighty units. The client then 
buys one unit at a time from the bank. In this way, the client's share 
increases while that of the bank decreases. 


1 Diminishing partnership - a partnership contract between two parties 
where one party's instalments will gradually increase his share in the 
property until the whole ownership. 
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c) The units which are owned by the bank are leased by the client 
under a rental contract, and he is able to use the house. Because he is 
using it, he continues paying the rent for it. Since the client is 
purchasing the units independently, the rental amount also decreases 
gradually. Once the client buys all the units belonging to the bank, he 
becomes the owner of the entire house. 


In the above process, three fundamentals steps were taken: 
1. A house was bought in a partnership. 


2. One partner took the portions belonging to the other partner 
on rent. 


3. One partner (the client) bought the portions belonging to the 
other partner (the bank). 


For this agreement to be valid, it is essential that no agreement is 
preconditioned with a third person. In the above process, no 
precondition is made with anyone else. Rather, the client makes a one- 
sided promise that if the bank buys the house, he will take the bank's 
portion on rent and pay the required rent for it. Furthermore, he will 
buy the various units of the bank's portion over a period of time. 


Further reading: Islam Aur Jadid Ma'ashi Masá'il, vol. 5; Islamî Bankari Aur 
Muttafaqah Fatwei Ka Tajziyah; Islam Aur Jadid Ma'ishat Wa Tijarat. 


Allah ta‘ala knows best. 
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FORWARD BUYING AND MANUFACTURING 


Bay’ salam when trading in mangoes 


Question 


A man’s son is to get married after two months. Distinguished guests 
from all over the country are expected to attend. Mangoes of that 
region are quite popular, so he enters into a bay‘ salam agreement 
with one of the farmers. He says: “I want one thousand kilos of such 
and such variety of mangoes on such and such date, at such and such 
price.” However, no mangoes were available in the market as yet. Is 
this bay‘ salam permissible? 


Answer 


In this situation, instead of a bay‘ salam, he should make a promise 
with the farmer of buying the mangoes at a specific price. But if there 
is a need to enter into a bay‘ salam, it will not be possible according to 
Imam Abū Hanifah rahimahullah because if they were to do this, the 
item has to be available in the market from the time the agreement is 
made to the time the goods [mangoes] are handed over. In this case, 
the mangoes are not available anywhere in the market. Yes, if there is 
an imposing need, there is room to act on the view of Imam Shafi'T 
rahimahullah. Hadrat Thanwi rahimahullah and Hadrat Mufti Wali 
Hasan Sahib rahimahullah issued verdicts on this issue based on the 
view of Imam Sháfi'i rahimahullah. 


Imdad al-Fatawa: 


The Hanafi scholars say that in a bay‘ salam, it is a prerequisite for the 
item to be available from the time of the agreement to the appointed 
time. If this prerequisite is not met, the bay’ salam will not be 
permissible. However, Imam Shāfi'ī rahimahullah is of the view that it 
will suffice if the item is at least available at the appointed time. (al- 
Hidayah, vol. 3, p. 93) Thus, if this view is practised upon at the time of 
necessity, there will be no reproach; it is a concession.’ 


Since there is a common suffering (ibtila’ 'àm), there is room to 
practise on the view of Imam Shafi'i rahimahullah.? 


1 11060 al-Fatawa, vol. 3, p. 106. 
* Ibid. p. 21. 
300 


Dars al-Hidayah: 


Bearing in mind present-day challenges, the jurists say that - in 
matters related to these issues - if the fatwa is issued on the view of 
Imam Shafi'i rahimahullah, then there is room for it so that the wealth 
of people may be protected against impermissibility. 


Note: There is a system of worship and a system of transaction in this 
world. Acts of worship need to be supported by texts. As for 
transactions, every Imam can look for ease.’ 


Further reading: Mali Mu'amalàt Parr Gharar Ke Atharat, pp. 39-43. 
Allah ta‘ala knows best. 

Length of time in bay' salam 

Question 

Can a bay' salam be specified for less than one month? 

Answer 


Most jurists say that a bay' salam must be at least one month. Any 
period less than this is not correct. However, Imam Karkhi 
rahimahullah said that within whatever period the salam item can be 
obtained will suffice as a specified period, even if it is less than one 
month. The view of Imam Karkhi rahimahullah can be chosen at the 
time of need and on the basis of general suffering. 


البداية: 

ولا يجوز السلم إلا مؤجلا... ولا يجوز إلا بأجل معلوم U‏ روينا ولأن JUI‏ 
فيم مفضية إلى المنازعة كما فى البيع» والأجل أدناه شبر وقيل ثلاثة أيام وقيل 
أكثر من نصف اليوم والأول أصح. (البداية: (sv‏ 

البناية: 

وف الذخيرة: عن الكرخي أنء ينظر إلى lade‏ المسلم فیہ و إلى عرف الناس فى 
التاجيل A3‏ فإن كان del NC‏ د du‏ مثلء فى العرف والعادة يجوز 


1 Dars al-Hidayah, p. 329. 
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السلم» قولہ والأول أصح» وقال الصدر الشبيد في طريقتم المطولة والصحيح 
ما رواه الکرخی أنه مقدار ما يمكن فیہ تحصيل المسلم فيم. (البناية فى شرح 
البداية الجزء الغالث» ص 188) 

وف البناية وقال الصدرالشهيد... فقد اختلف العصحيح ...وفي فتح القدير بعد 
نقل تصحيح الشبيد Ol ple sys‏ 3 يصح ... أقول: بو جدير بأن يصحح 
ويعول علیہ فقط. (البحر الرائق: 0170/7 باب السلم؛ کوئتہ) 

المحيط البربانى: 


عن al‏ الحسن الکرخی sl‏ ينظر إلى مقدار المسلم فيه وإلى عرف الناس في 
تأجيل alee‏ فإن شرط ges Sel‏ لمثلہ فى العرف والعادة تجوز السلم وما لا 
فلا. (المحيط البربانى: ^ ew‏ فصل فى السلم؛ مكتبة رشيدية) 

Hadrat Thanwi rahimahullah writes in 111060 al-Fatawa: 


A bay‘ salam has to be for a minimum period of one month. Because 
Imam Sháfi't rahimahullah does not regard a period of time to be a 
prerequisite, this agreement can be included in the salam due to the 
presence of general suffering. Thus, there is room to act on the view of 
Imam Shafi'i rahimahullah.* 


Mali Mu'amalat Parr Gharar Ke Atharat: 


However, certain contemporary ‘ulama’ are of the view that it is better 
to adopt this view in present day transactions...therefore, if both 
parties happily agree to a certain period of time, there is no proof to 
classify it as impermissible.’ 


وللاستزادة انظر: فتح القدير: ۸۷/۷ دار الفكر. وتبيين الحقائق: o/t‏ باب 
السلم؛ ملتان. وجمع الانبر شرح ملتقى الابحر: (v8‏ 


1 Imdàd al-Fatāwā, vol. 3, p. 21. 
? Mali Mu‘amalat Parr Gharar Ke Atharat, p. 47. 
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Allah ta‘ala knows best. 
Bay’ salam when trading in meat 


Question 


My son is about to get married. Some days before the wedding, I went 
to a butcher and said to him: “I want thirty kilos of such and such 
quality of meat, on such and such date, at such and such time. We want 
to prepare biryani with it.” Some ‘ulama’ objected and said that this 
entails bay‘ salam, which is impermissible. What is the ruling of the 
Sharrah? 


Answer 


If the meat has been described fully and it will not lead to any dispute, 
it will be permissible to do this. 


ولا خير فى السلم فى اللحم عند أبي حنيفة وقالا: ]15 وصف من اللحم موضعاً 
معلوماً بصفة معلومة جاز. (البداية: باب «eM‏ ¥/84( 


We learn from the above text that Imam Abü Hanifah rahimahullah 
considers bay‘ salam in meat to be impermissible. However, Imam Abū 
Yüsuf and Imam Muhammad rahimahumallah say that if the meat is 
described in such a way that it will not lead to a dispute, then it will be 
permissible. Many latter day jurists have issued their fatawa on the 
view of these two Imams. 


وقال: وف الحقائق والعيون: الفتوق على قولبماء OV‏ اللحم موزون في عادة 
الناس مضبوط الوصف ببيان بذه الأشياء. (البناية فى شرح البداية: ew‏ 
ib‏ فيصل (ob)‏ 
فتح باب العناية: 


ولا يصح السلم فى اللحم عند ابي حنيفة ويصح عندبما وبہ is‏ (فتح باب 
العناية: (svA/¥‏ 
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وقالا: يجوز إذا بين جنسم ونوعہ وسنہ وموضعم وصفتم وقدره BLS‏ خصي 
ثني سمين من الجنب أو الفخذ Ble‏ رطلء SV‏ موزون مضبوط الوصف... By‏ 
الحقائق والعيون الفتوى على قولبما. (البحر الرائق: 258/7 كوثتم) 

وفى الفقہ الحنفي في ثوبء الجديد: وجوزه الصاحبان إذا بين وصفم وموضعہء 
لأنه موزون معلوم؛ وبہ قالت LE‏ الغلاثة» وعليم الفتوئ. (الفقہ الحنفى فى 
ثوبہ الجديد: ۸۹/٤‏ ما يجوز السلم فيم وما لا يجوز) 


Furthermore, a group of jurists issued its fatwa on the basis of the 
verdicts of Haqa@’iq, Uyün and other books. For example: 


فتح القدير: A/V‏ دار الفكر. رد المحتار: 2 سعيد. الفتاوى البندية: 
MN‏ شرح المجلة: tef‏ 
«SH‏ قال: ولا في لحم وعندبما BUN,‏ يصح وبہ يفتى. ( مخطوطة عيون 
المذايب» ص (vo‏ 
Allah ta'alà knows best.‏ 
Applying the rule of istisna’ in clothing‏ 


Question 


A person gave an order to a factory in China to manufacture garments 
for him. He did not specify the time-limit. If this is classified as bay‘ 
istisna', then the jurists say that istisna' is impermissible. If it is bay‘ 
salam, the time-limit is not specified. What, then, is the nature of this 
transaction and what is the ruling for it? 


Answer 


This is a bay‘ istisna' and societal norms are the basis for the jurists 
saying it is impermissible. In their time, istisna' for garments was not a 
common practice. Whereas in our times, it is the norm to place an 
order for garments which are then manufactured accordingly. This is 
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why there ought to be a leeway for its permissibility. ‘Allamah Fath 
Muhammad Sahib Lucknowi rahimahullah writes in Takmilah 'Umdah 
ar-Ri‘ayah that istisna’ is permissible in everything notwithstanding 
societal norms. 
تكملة عمدة الرعاية:‎ 
BUI قول مشايخنا إن الاستصناع فيما يتعامل الئاس فیہ كان في زمانهم‎ 
أمر لا يعتاد‎ ad! لکن المحتاج‎ od كفاية لا علیہ بل لا حاجة‎ Y زماننا‎ 
الى رع‎ lt, OV ge eS BGS يعرم كنا‎ Y يدايق‎ ll 
ويؤّمر بہ الصناعون وإن نبينابم عنم يختل الأمر ويفضي إلى ما لا يسمع فوقہا‎ 
الآية‎ OY أحد من السامعين فضلاً عن الجاهلين ولذلك إشارة في ما ذكرنابا‎ 
ساكتة (أى آية المداينة) فصارت مطلقة والحديث (أى حديث صناعة المنبر)‎ 
أجعل‎ shal قالت‎ ge العرب لا يعرفون المنبر‎ oY دال على ما و حاجتي‎ 
Kajal غير‎ Of SV yall mal 2 SS و وما‎ le تققد‎ ee 
الخاتم المستصنع إن كانت مما يتعامل الناس فيم لكن النقش باسمم‎ Lais 
الشريف كان أمراً جديداً فبذا صريح مما لا يتعامل الناس فينبغي أن يجوز في‎ 
الرعاية حاشية شرح الوقاية:‎ suc كل ما يمحكن ضبطبا ووضعبا. (تكملة‎ 
فصل فى الاستصناع» سعيد)‎ ۳ 
الفقباء:‎ sly العرق والعادة فى‎ 
بہ صح استصناعم كالخفاف الأحذية والأواني‎ Gall فالفقہ أن ما جرى‎ 
وأثاث المنزل وعدد الحرب والخياب. وأما تصريح فقہائنا بأنہ لا جوز استصناع‎ 
Lely of gl فذلك مبني على عرفہم» لأن الناس ما كانوا يتعاملون بذا‎ Ole 
الآن فقد فشا بذا التعامل بين التجار والصناع فى البلدان. (العرف والعادة فى‎ 
(w^ راي الفقہاء للدكتور امد فهمى ابو سنة» ص‎ 
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شرح المجلة: 

03 شيء تعومل استصناعہ يصح فيم الاستصناع على الإطلاق. (شرح المجلة: 
0*6 لمحمد الاتاسى) 

الفقہ الاسلای وادلتہ: 

وف الفقہ الإسلاي: اشترط الحنفية لجواز الاستصناع شروطاً ÉW‏ إذا فاتت 
col jl‏ واحد منہا فسد العقد: )١(‏ بیان جنس المصنوع ونوعہ وقدره وصفتم. 
(s)‏ أن يكون المصنوع GFE‏ فيم تعامل Goll‏ كالمضتوعاتة whey‏ 
ويصح في عصرنا الحاضر الاستصناع فى الغياب لجريان التعامل فيم» والتعامل 
يختلف بحسب الأزمنة والأمكنة. (الفقم الاسلای وادلعہ: ٠۸/١‏ الشروط 
التى تلحقمء دار الفكرء الطبعة الرابعة) 


‘Allamah Shami rahimahullah says that ijarah in garments has been 
made lawful by the scholars of Balkh on the basis of societal norms. 


فتاوى الشای: 

ويخص الأثرء وف العناية: OB‏ قيل لا SB‏ بل خص عن الدلالة بعض ما في 
معنى قفيز الطحان بالعرف كما فعل بعض مشايخ بلخ فى الغياب لجريان 
عرفيم بذلك. (فتاوى الشاى: 55/7» مطلب يخص القياس والاثر بالعرف 
«ela‏ سعيد) 

idi dae 

ومشايخ بلخ كنصير بن يحون ومحمد بن سلمة وغيربما كانوا يفتون بجواز بذه 
الإجارة فى العياب لتعامل اپل بلدہم فى lel‏ والتعامل حجة یترک بم 
القاس و ص ير deed) SM‏ البزياق 80/5 رشيدية) 


306 


‘Itr Hidayah: 


According to Imam Abū Yusuf rahimahullah, since the transaction 
becomes obligatory on account of istisna', the precondition of the item 
being fully known becomes pointless. In fact, it is an obstacle to 
istisna’ because, generally, only that thing is made which is of a new 
variety or of a specific appearance. If such things are removed from 
istisna', the need for istisna' will not remain at all. The view of Imam 
Abü Yüsuf rahimahullàh is supported by the narration where 
Rasūlullāh sallallahu 'alayhi wa sallam had a wooden pulpit made for 
Masjid-e-Nabawi, whereas before this, no one knew what a pulpit was 
nor was it used by anyone.' 


Allah ta‘ala knows best. 
When an item is not made according to the sample 
Question 


A person gave an order to a company to manufacture a certain item, 
but it did not make it according to the sample. Can he return it? 


Answer 


When an order is given for the manufacture of an item, it is defined as 
istisna' in the Sharr'ah. In an istisna' agreement, if the item is not made 
according to the sample, it is permissible to return it. Obviously, if it is 
made according to the sample, it cannot be returned. 


إذا انعقد الاستصناع فليس لأحد العاقدين الرجوع وإذا لم يكن المصنوع 
على الأوصاف المطلوبة المبينة كان المستصنع مخيراً. (شرح المجلة لمحمد خالد 
الاتاسى, £8( 

d‏ شرح المجلة لسليم رستم باز اللبناني: قال: كان المستصنع مخيراً لفوات 
الوصف المرغوب فيہ. (شرح المجلة» المادة: QA Ye‏ 

وف الموسوعة الفقبية: وذبب أبو يوسف إلى أنه إن تم صنعہ» وكان مطابقاً 
للأرضاف ule gael!‏ يكرق Lely Lg oae‏ إن Glee 22 OW‏ لبا à‏ 
غير لازم عند الجميع لشبوت خيار فوات الوصف... واللجنة ترجح (أى قول 


1 Ttr Hidayah, p. 207. 
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Ql‏ يوسف LS‏ اختاره صاحب المجلة) وترى لزوم ade‏ الاستصناع؛ لما 
يترتب de‏ استقلال أحد الطرفين بفسخم من المضار إلا إذا جاء على خلاف 
الوصف المتفق عليم. (الموسوعة الفقبية: (vea/v‏ 


Mali Mu'amalat Parr Gharar Ke Atharat: 


The third view is that of Imam Abū Yüsuf rahimahullah. He says that 
once the goods are manufactured as ordered, no one has the right to 
annul the transaction..The proof for this is that if the goods are 
manufactured as specified and either of the party is given the right to 
annul the transaction, it will entail a loss to the other...In the light of 
current conditions and situations, the view of Imam Abū Yüsuf 
rahimahullah shows to be more practical. Several contemporary 
scholars have given preference to his view. Dr. Siddiq Muhammad al- 
Amin ad-Darir writes: 


والعمل برأي al‏ يوسف أوك من العمل بالرأيين الصحيحين ف المذبب في 
نظري لأنء لا ضرر فیہ على المتعاقدين وبو أبعد عن الغرر. (الغرر واثره فى 
العقود» ص (SAY‏ 

Shaykh Mustafa Ahmad 73103 writes: 
مجمع الفقہ‎ US) مراعاة لمصلحة الوقت.‎ Uo يوسف في‎ Gl لزم اختيار قول‎ 
(SLM 


The Majma' al-Fiqh al-Islami (Islamic Fiqh Academy, Jeddah) has also 
chosen the view of Imam Abū Yüsuf rahimahullah in its resolution.’ 


Allah ta‘ala knows best. 
When an order is given to construct a flat and it is not constructed 


Question 


A builder bought a plot of land and made plans to construct a fifteen- 
storey building. Zayd made an agreement with the builder to buy a flat 
on the tenth floor of this building. As per the details of the size, etc. of 
the flat, they agreed on a price of eight million. Zayd paid the full 
amount and it was agreed that the flat will be ready within three 


1 Mali Mu'amalat Parr Gharar Ke Atharat, pp. 67-71. 
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years. However, the construction did not start even after the passage 
of three years. The builder asked for an additional two-year respite. 
Zayd accepted. Now, after five years have passed, the builder is saying 
that the building will not be constructed, so Zayd must take back his 
eight million. Zayd is not happy about this because the land value has 
been increasing by the day, and it is difficult for him to obtain a similar 
flat at the same price. The builder said: “I will give you the money on 
the current market value.” Zayd is insisting on having the flat. The 
builder said: “You look for a flat and I will pay the full amount for it.” 
Zayd searched for a flat which was priced at twenty million. The 
builder said: “I will pay ten million and not more.” 


I have the following questions: 


1. Is it permissible for Zayd to demand twenty million and take 
that amount? 


2. Isit correct for Zayd to insist in this manner? 


3. Ifthe builder provides him with such a flat, is it right for him 
to accept it? 


4. Is the builder bound by the Sharrah to provide a flat as 
demanded? 


Most scholars are of the view that this is an istisna’ agreement, and 
that before the flat can be ready, Zayd can neither sell it to the builder 
nor to anyone else. The returning of the original amount is an 
annulment and an iqalah, which is permissible for the original price 
only. Therefore, it is not permissible for Zayd to accept twenty million. 
He can only take eight million. 


The builder is now going around and showing this fatwa to various 
people. We need Hadrat's guidance on this issue. Kindly provide us 
with the ruling of the Sharr'ah. 


Answer 


When a person - Zayd in this case - gives an amount to a company and 
asks it to construct a building or flat for him, books the flat and 
concludes the agreement, then contemporary jurists include this 
transaction as an istisna'. Whether the date is specified or not, this 
does not affect the istisna' in any way according to the preferred view. 


Shaykh Muhammad Khalid al-Atasi writes: 
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ثم ما ورد التعامل فى استصناعم سواء کان مؤجلاً إلى شبر أو أزيد أولم يكن 
Sey.‏ فالتأجيل حمل على الاستعجال ولا يخرجم عن کونہ استصناعاء وہو 
قول الإمامين (أى الصاحبين) وعلیہ مشت بذه المادة لکونہ أرفق. (شرح 
المجلة: ٠۳/١‏ مكتبة رشيدية» کوئٹہ) 


After the specified period expired, the builder excused himself from 
building the flat in the agreed-upon place, and asked Zayd to take his 
money back; and he refused because he is suffering a major loss. He did 
not annul the transaction, and the builder does not have the right to 
enact a one-sided annulment. The builder will now have to give Zayd a 
similar flat. The following is stated in Sharh al-Majallah with regard to 
bay‘ salam: 


ولو انقطع عن Gaul‏ الناس بعد الحلول قبل أن يوف المسلم فیہ فرب السلم 
بالخيار إن شاء فسخ العقد وأخذ راس مالم Oly‏ شاء انتظر وجوده أى المسلم 
فيہ. (شرح المجلة: 298/6 مكتبة رشيدية) 


Most of the rulings related to salam and istisna‘ are the same. Here too, 
since he cannot be given the flat in the promised place, the builder will 
have to give him a similar one. Experts in this field know fully well 
what is defined as similar. 


It is our view that the builder who was given the order should provide 
Zayd with a similar flat. 


As for the builder going around and showing people the fatwa in 
which he states that he will return the original amount to Zayd - this 
can only be correct when Zayd accepts the annulment of the 
agreement. If Zayd asks for the flat or another one similar to it, the 
builder will have to provide it. Then, in reality, it is the builder who 
will give the flat to Zayd as promised. If the amount goes into Zayd’s 
account due to legal obligations, this will not affect it in any way. 
When giving a similar flat, the builder will buy the flat and will be 
bound to give it over to Zayd after the conclusion of the purchase. 


Allah ta‘ala knows best. 
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MISCELLANEOUS FORMS OF TRANSACTIONS 
The method of bay’ bi al-wafa’ 


Question 


In our country, when a person’s wife passes away, then in most cases 
he remarries. Sometimes, he may be in his seventies, but he will 
remarry. Generally, this person will marry a woman who is in her 
forties. Due to his old age, the man thinks to himself that when he 
passes away, his wife will not be able to live in their present house 
because his children from his previous marriage will take their shares 
from the house. The share which his wife will receive will not be 
enough for her to continue living in that house. Quite often, the 
husband makes a bequest of “accommodation” in favour of his wife. 
But the Shari'ah does not allow a bequest in favour of an heir. If the 
husband were to give the house to his wife, it is considered to be a 
denial of the rights of his children. Since the house will go to the wife’s 
heirs after her death and the husband’s heirs will be deprived, is there 
any way the wife could live in that house with honour and respect for 
as long as she is living, and at the same time, maintaining the laws of 
Hanafi jurisprudence in this regard? And so that when she passes 
away, the house and other assets could be distributed among the 
husband’s children. 


Answer 


One way in which the wife can continue living in that house is by 
practising on the ruling of ‘umra.’ The husband will say: "As long as 
my wife is living, she will derive benefit from this house." In such a 
case, according to Imam Malik rahimahullah, the wife will have the 
right to live in that house for life. 


بداية المجتبد: 

والقول GUI‏ نہ ليس للمعمر فيها إلا المنفعة فإذا مات عادت الرقبة للمعمر 
أو إلى ورثته وبہ قال مالک وأصحابم. (بداية المجتبد: 4۸/۲ القول فى انواع 
الببات) 


1 This is similar to the legal term known as “usufruct”. (translator) 


311 


المغنى: 


وقال مالك والليث: العمرئ تمليك المنافع لا تملك بها رقبة المعمر بحال 
ويكون للمعمر السك فيہ فإن مات عادت إلى المعمر. (المغنى: / are‏ وكذا 
فى الشرح الكبير: 7 » بيروت) 


Imam Qurtubi rahimahullah writes: 
تمليك لمنافع‎ Mol وأما العمرئ فاختلف العلماء فيبا على ثلاثة أقوال: أحدبا‎ 
الرقبة حياة المعمر مدة عمره فإن لم يذكر عقباً فمات المعمر رجعت إلى الذي‎ 


£ 


أعطابا أو لورٹتہء بذا قول القاسم بن محمد ويزيد بن قسيط والليث بن aa‏ 
وبو مشہور مذبب مالک» واحد اقوال الشافعي. (الجامع لاحكام القرآن: 
۹ سورة (d9‏ 


The Hanafi madh-hab does not have any form of ‘umra - where the 
wife can continue benefiting for as long as she lives, and when she 
dies, the house goes to her husband’s heirs. While remaining within 
the confines of the Hanafi madh-hab, one cannot apply the concept of 
‘umra and then return the house. 


Yes, the concept of bay‘ bi al-wafa’ can be applied in the Hanafi madh- 
hab. 


In this case, the seller says to the buyer: “I am sending this item to you. 
You will have to return the sale-item (1) on a date specified by myself, 
(2) whenever I return the money to you, or (3) when my heirs return it 
to you.” This must be in the form of a promise either before or after 
the sale. It is not good to lay down a condition. In such a case, after the 
wife passes away, her heirs will return the house while the heirs of the 
husband will return the money. 


There are many different opinions on the permissibility and 
impermissibility of bay‘ bi al-wafa’. Nonetheless, the Hanafis do have a 
view of permissibility. Bearing in mind the challenges of our times, 
leeway ought to be given to practise on this. 
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أن يبيع السلعة للمشري بالذي لہ علیہ من الدين على أنه متى قضاه الدين 
عادت all‏ السلعة. (معجم لغة الفقہاءء ص (wv‏ 

بما لک علي من الدين على أني متى قضيت الدين فبولي» وہو: أن nage‏ العين 
على ot‏ إذا رد عليم الشمن رد عليہ العين ويس أيضاً بيع الطاعة. (القاموس 
الفقبى» ص OPAL‏ حرف الواو» دمشق) 

بيع الوفاء فى اللغة: عرف الحنفية البيع بشرط أن البائع متى رد الشمن يرد 
المشتري المبيع إليہ. ويسم بيع الشنيا عند المالكية» والعبدة عند الشافعية 
SLA,‏ عند الحنابلة» nay‏ أيضاً بيع الطاعةء وبيع الجائزء وسم في بعض 
شرح المجلة: 

وإذا اتفق المشتري مع البائع على أنم يرد لم المبيع إذا رد لہ مثل الشمن في وقت 
كذا ثم جاء الوقت وامتنع البائع عن رد مثل الشمن SB‏ يؤمر ببيع المبيع 
وقضاء الثمن من ob ae‏ أن باعہ ال حاكم عليہ. (شرح المجلة» ص fOr‏ 
Gu‏ فصل فى بيع الوفاءء المادة: (var‏ 

فتاوى الشای: 

حتى لم یملک المشتري بيعم من آخر ولا ربنم. (فتاوى الشاى: «vv[o‏ مطلب 
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تبيين الحقائق: 
نجم الدين النسفي» فقال: اتفق مشايخنا في بذا الزمان فجعلوه lag‏ جائزاً 
مفيداً بعض أحكامم وہو الانتفاع بہ دون البعض وو البيع» لحاجة الاس 
الب ولتعامليم فیہ والقواعد قد تترک بالععامل وجوز الاستصناع لذلى» 
وقال صاحب النباية وعلیہ الفتوى... وعندبما بذا البيع عبارة عن بيع غير 
لازم فكذلك oly‏ ذكر البيع من غير شرط ثم ذكر الشرط على وجہ الميعاد 
جاز البيع ويلزمہ الوفاء بالميعاد OY‏ المواعيد قد تكون لازمة. (تبيين 
الحقائق: ool SV CLS ۸۳/١‏ ملتان) 

Mulla ‘Ali Qari rahimahullah writes: 
وتلفظا بتلفظ البيع بشرط الوفاء أو بالبيع الجائز... وإن ذكرا البيع من غير‎ 
OY شرط ثم ذكرا الشرط على وجہ الميعاد جاز البيع ويلزمم الوفاء بالميعاد‎ 
المواعيد قد تكون لازمة» قال رسول الله صلى الله عليہ وسلم: "العدة دين"‎ 
فيجعل بذا الميعاد لازماً لحاجة الئاس إليم...وصورته: أن يقول البائع‎ 
أفي لو دفعت الیک ثمنک‎ de للمشتري: بعت منك بذه العين بألف دربم‎ 
قبيل فصل الاقالة» بيروت)‎ eov] (شرح النقاية:‎ SL بم ویسمونہ بيع‎ 
الفتاوى البزازية:‎ 
وفي فوائد البربان: تبايعا مطلقاً ثم ألحقا الوفاء يلتحق عند الإمام كإثبات‎ 
الشرط المفسد وإسقاطہ إذا لم يكن قوياً... وأجبر على الرد إذا أحضر الدين...‎ 
وجعلناه كذلك لحاجة الناس إليہ فراراً من الربا. (الفتاوى البزازية بيامش‎ 
بالبيع الفاسد)‎ par نوع فيما‎ 0۸/٤ البندية:‎ 
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فتاوى قاضيخان: 

teli je tae ney de ball SS d bt ab e eel 8 ols 
Ax. لازم‎ I a5 sacl oY acJh clad a 
فصل فى الشروط المفسدة)‎ evte/€ الناس. (فتاوى قاضيخان ببامش البندية:‎ 
فتاوى الشاى:‎ 

صح بيع الوفاء فى العقار استحساناً واختلف ف المنقول. وفى الشامية: وصح فى 
العقار باستحسان بعض المتأخرين. (فتاوى الشای: vo‏ سعيد) 


If either of the two parties passes away, his/her heirs will stand in for 
him/her with respect to the return of the item. 


شرحا لمجلة: 

إذا مات أحد المتبايعين وفاءً انتقل حق الفسخ للوارث. (شرح المجلة» للبناى» 
(«e‏ 

الفتاوى البزازية: 

إذا باع gl GL‏ وفاءً... فورثتء يقومون مقامہ في أحكام الوفاء. (الفتاوى 
البزازية: ££( 

الدر المختار: 

ولو باعم المشتري فللبائع أو ورثتہ حق الاسترداد وأفاد فى الشرنبلالية أن 
ورثة كل من البائع والمشتري تقوم مقام مورثبا نظرا لجانب الربن. (الدر 
المختار: ۷۸/١‏ سعيد) 

Fatāwā Bazzāzīyyah also states that this transaction is similar to an 


invalid transaction in some injunctions, and similar to valid 
transactions in some injunctions. 
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ذا البيع فاسد في حق بعض الأحكام حتى ملك كل Lace‏ الفسخ وصحيح في 
حق بعض الأحكام حتى لم یملک الشارى بيعم من آخر ولا ربنه. (الفتاوى 
البزازية: a/t‏ نوع فيما يتصل بالبيع الفاسد) 


Hadrat Maulana Mufti Taqi Sahib writes: 


In certain issues, latter day Hanafi jurists also state that a promise has 
to be obligatorily fulfilled by juridical decree, as in the case of bay‘ bi 
al-wafa’.’ 


The mufti of Thanah Bhawan Khanqah and mufti of Pakistan, Shaykh 
al-Islam Hadrat Maulana Zafar Anmad Thanwi rahimahullah writes in 
Imdad al-Ahkam: 


One form of bay‘ bi al-wafa’ is when the offer and acceptance is of a 
buying and selling transaction, and the offer and acceptance contain 
no prerequisite such as the right to return. Rather, the condition to 
return and other similar conditions must be made after the offer and 


acceptance. This is unanimously classified as permissible ( العقد عن‎ Jd 


When there is no precondition attached to the verbal offer and‏ .(الشرط 


acceptance, writing a precondition attached to a written transaction 
will not make it impermissible. 


oY‏ الأصل فى العقود القول والكتابة وثيقة» والله أعلم» حرره الأحقر ظفر 
ego ae |‏ 


The above fatwa is ratified by a signature of Hadrat Maulana Ashraf 
‘Alt Thanwi rahimahullah. 


We learn from the above answer that if the precondition of returning 
the item is not made in the offer and acceptance, and it is written 
down subsequently in the sale document, then it is totally permissible. 
Yes, because of the written agreement, it will be necessary to return it. 
After all, it is obligatory to fulfil a promise. Thus, if the husband sells 
the house to his wife and the condition of returning it is not 
mentioned in the transaction - rather, the condition of returning it is 
mentioned in writing - then it is undoubtedly permissible. In the case 


1 House Financing Ka Shar‘ Tariqah, p. 17; Ghayr Shart Bankàri, pp. 242-254. 
? Imdad al-Ahkam, vol. 3, p. 435. 
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of a sale, the two parties must stipulate a lesser price, and after the 
wife passes away, the money must be given to the husband’s heirs. 


In the previously-quoted text of Maulana Zafar Ahmad Thānwī 
rahimahullah, he classified that form of bay‘ bi al-wafa’ in which no 
condition is attached to the acceptance and offer. In another place, he 
also permits a sale with a precondition if it is done out of necessity. He 
writes: 


Bay‘ bi al-wafa’ is defined as follows: A transaction is done with the 
condition that when the buyer returns the amount to the seller, it will 
be necessary for the seller to return the sale-item. It is essentially 
impermissible to conduct a transaction in this way, as per principles of 
the Shariah. 


فقد نبى رسول الله صلی الله علیہ وسلم عن بيع وشرط. (رواه الطبراني 
ge ky‏ أن tice‏ وکن ae‏ انلق فى lel, aie Suny also‏ ايخ القطاة 
ul‏ حنيفة كذا فى العخریج للزیلیء قلت: وإعلالہ رد علیہ فليس مل اي 
حنيفة يعل بم). 


However, the Imams differ on the permissibility of bay‘ bi ash-shart (a 
transaction with a condition attached to it). Imam Shafi'i rahimahullah 
is of the view that bay‘ bi ash-shart is permissible in certain instances. 
This is also the view of Ibn Abi Layla and Ibn Shabramah. The latter 
day jurists permit bay‘ bi al-wafa’ on the basis of necessity so that 
people may be saved from usury.’ 


To sum up: 


If the husband sells the house to his wife, it is permissible. Then there 
are two ways in which it can be made into a bay' bi al-wafa’: 


(1) After the verbal offer and acceptance, it must be stated either in 
writing or verbally, that when the price of the house is returned, (a) 
the time-period must be specified. For example, the amount will be 
returned after twenty years, then the house will also be returned. (b) 
Whenever the amount is returned, the house will be returned. This 
option cannot be a solution to the issue under discussion. (c) When the 
wife passes away, and the amount is returned, the house will be 
returned to the husband’s heirs. Bear in mind that the wife is included 
among the heirs because this is like a mortgage. 


1 Imdad al-Ahkam, vol. 3, p. 428. 
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(2) The condition of returning is included in the offer and acceptance. 
This has been classified as permissible by many scholars on the basis of 
necessity. Some say that it is impermissible. In such a case, it will be 
better to abstain. 


Allah ta‘ala knows best. 
The method of bay’ ‘aynah 


Question 


‘Umar went to Zayd and asked him for a loan of ten thousand. Zayd 
declined, but said: “I have a machine which is valued at ten thousand. 
Buy it for thirteen thousand and you must pay me the amount after six 
months.” ‘Umar bought the machine and then sold it either in the 
market or back to Zayd for ten thousand. What is the Shari'ah ruling in 
this regard? Does the murabahah which is offered by banks fall under 
bay‘ ‘aynah? 


Answer 


The above transaction falls under bay‘ ‘aynah. This can take several 
forms: 


1. Zayd lays down the condition in the very transaction that 
‘Umar will resell the machine to him for ten thousand. This is 
impermissible for two reasons: (a) The laying down of the 
condition. (b) The seller sold it at a higher price and bought it 


at a lower price before the payment of the amount. ( شراء ما باع‎ 
call (بأقل ما باع قبل نقد‎ 


2. Zayd sells the machine without any condition, promises to re- 
buy it or lays down a condition after the transaction is 
concluded. This is also impermissible because it falls under 
“the seller sold it at a higher price and bought it at a lower 
price" .(شراء ما باع بأقل مما باع قبل نقد العمن)‎ This will be permissible 
if it is done after he pays the amount. 


3. Zayd sells the machine to ‘Umar for thirteen thousand. ‘Umar 
then sells it to Bakr, and Bakr sells it to Zayd. Imam 
Muhammad and Imam Abū Yüsuf rahimahumallah differ on 
this issue. Imam Muhammad rahimahullah says: 


بذا البيع ف كلق DK‏ الحبال US sls) LI AST seed ees‏ 
Jus‏ 0و مطلب بيع العينة؛ سعيد) 
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Imam Muhammad rahimahullah says that this is impermissible. 

ثم أن المستقرض يبيعبا من غیرہ بأقل Le‏ اشترى كم ذلك الغير a‏ من 

المقرض بما اشترى... وبذه الحيلة بي العينة التي ذكربا محمد. (فتاوى 
قاضيخان ببامش البندية: «VAS‏ فصل فيما يكون فراراً من الربا) 


Imam Abū Yüsuf rahimahullah is of the view that it is permissible. In 
fact, he says that it is a transaction which elicits reward. The jurists of 
Balkh also say that it is permissible. 


وقال مشايخ بلخ بيع العينة في زماننا خير من البيوع التي تجري في أسواقنا 
iiie Ayal! JU St aay al yey‏ ور وال OSL opel‏ قرا روسن 
الحرام. (فتاوى قاضيخان ببامش البندية: (sva/6‏ 


4. Zayd sells the machine to ‘Umar while the latter sells it to Bakr 
in the market. The machine does not go back to Zayd. Imam 
Muhammad says that this form is permissible. 


ومالم ترجع إليہ العين التي خرجت منہ لا يسم بيع العينة. (فتح القدير: 
۷ دار (Sa)‏ 


Bay‘ ‘aynah is called this because the seller disregards giving a loan 
and prefers dealing with the ‘ayn - the actual goods, or because the 
‘ayn (the goods) came back to the seller. 


Those who says that bay‘ ‘aynah is impermissible do so on the basis of 
the following Hadith: 


حدثنا حيوة بن شريح عن إسحاق al‏ عبد الرحمن قال سليمان عن gl‏ عبد 
UU IET ue Ji‏ أن tae QUAE elke‏ ان tam Lab‏ عن ابن e‏ رضي 
الله عنه قال: سمعت رسول الله صلى الله عليہ وسلم يقول: إذا تبايعتم بالعينة 
وأخذتم أذناب البقر ورضيتم بالزرع وتركتم الجباد سلط الله عليكم ذلاً لا 
ينزعم حتى ترجعوا إلى دينكم. (رواه ابو داود: ۹۷۳ باب فى النبى عن 
العينة. والبيبقى فى سننہ الكبرى» باب ما ورد فى كرابية العبايع» eye‏ دائرة 
المعارف) 
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وف الدراية في تخريج أحاديث البداية: قال: وإسناده ضعيف» ولہ عند أحمد 


الله ace‏ موه ore‏ بإشناد Gb) card‏ البيع الفاسد» ۰٠١/٩‏ بيروت) 


وفي نصب الراية: قال رواه cnm‏ وأبو يعلى الموصبي» والبزار في مسانيديم؛ قال 
البزار: وأبو عبد الرحمن بذا ہو عندي إسحاق بن عبد الله بن أبي فروة» وبو 
لين الحديث انتبئ. قال ابن القطان في كتابم: وبذا ويم من البزارء وإنما اسم 
ذا الرجل إسحاق بن أسيد أبو عبد الرحمن الخراساني» يروي عن عطاء روي 
عنم حيوة بن شريح؛ وہو يروى عنم Gb! Uo‏ وبہذا ذكره ابن al‏ حاتم 
وليس بذا بإسحاق بن ابي فروة ذاك Gar‏ ويڪن ابا سلمان» وبذا 
خراساني ويڪن Ul‏ عبد Gul, «ye JI‏ كان فالحديث من del‏ لا quas‏ 
ولكن للحديث طريق Quel‏ من بذاء رواه أحمد في OLS‏ الزبد: حدثنا أسود 
بن عامر ثنا ابو بكر بن عياش عن الأعمش عن عطاء بن Thy gl‏ عن ابن 
عر bey ley Le GT SB ae dil oe)‏ يرق bad Gal Sl baal‏ 
والدربم من أخيم المسلم؛ ثم أصبح الدينار والدربم أحب إلى أحدنا من أخيم 
المسلم» سمعت رسول الله صلی الله علیہ وسلم يقول: "إذا ضن الناس بالدينار 
والدربم» وتبايعوا بالعينة» وتبعوا أذناب البقرء وتركوا الجباد في سبيل الله 
Jj‏ الله AB eye‏ فل ere made‏ :سق Uus JU gail eres lama‏ 
حديث صحيح؛ sodas AAT ola) 231) Gye quil col ley,‏ 
حدثنا يزيد بن بارون عن dl‏ جناب عن شہر بن حوشب SI‏ سمع عبد الله 
بن عمرو عن رسول الله صلى الله عليه وسلم فذكر نحوه. (نصب الراية 
لاحاديث البداية: OLS ۷/٤‏ البيوع» بيروت) 


To summarize the above: The Hadith of Abū Dawüd is weak while that 
of Ahmad (Musnad) is authentic. 
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If this Hadith is authenticate, the prohibition of bay‘ ‘aynah will be 
established. However, this Hadith does not apply to the fourth form [of 
the four above-listed forms]. Similarly, the murabahah which is 
practised by Islamic banks does not include this Hadith because the 
sold item does not go back to the bank. Some scholars say that the 
essence of this Hadith is the prohibition of becoming engrossed in 
worldly transactions while disregarding jihad. This can be supported 
by the fact that some of the narrations contain the word zar' 
(agriculture). In such a case, agriculture will also become unlawful; and 
no one says such a thing. 


‘Allamah Sa'di Chalpi writes in the marginalia of Fath al-Qadir: 
دار‎ ٠/۷ ا (حاشية فتح القدير:‎ IESU TU ERES لو صح‎ 
الفكر)‎ 

وللاستزادة» انظر: (فتاوى الشای: arte evreye o‏ سعيد. وفتح القدير: 

۷ دار الفكر.اعلاء السنن: ٠۷۷/٠١‏ ادارة القرآن. والبداية: Wr]‏ 

والرسالة المسماة ب "بيوع العينة والآجال" اعدتها استاذة مدرسة عائشة رضى 
الله تعالي عنہاء ط: كراتشى باكستان) 

Allah ta‘ala knows best. 

Bay’ taljiyah 

Question 

What is bay‘ taljiyah, and what is its ruling? 


Answer 


This refers to a transaction where the buyer and seller - for whatever 
reason - enter into a transaction superficially while there is no 
transaction in reality. This is a type of joke. The ruling for it is that it is 
invalid. 


قال الجرجاني: بو العقد الذي يباشره الإذسان عند ضرورة يصير كالمدفوع 
ed‏ وصورتہ: أن يقول الرجل لغيره: أبيع داري منک بحذا فى الظابر ولا 
يكون بيعاً فى الحقيقة ويشبد على ذلك وهو نوع من المبزل.- وف الإنصاف: 


عرفہ بقولہ: بو أن يظبرا be‏ لم يريداه باطناً بل خوفاً من ظالم ونحوه. 
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ويعرف بعض الحنفية بيع العلجئة Sh‏ عقد ینشئہ لضرورة أمر فيصير من 
المدفوع di‏ (معجم (&-o/Y «col aal‏ 

وف الفتاوى البندية: التلجئة بي العقد الذي ينشثہ لضرورة أمر فيصير 
كالمدفوع Sly call‏ :عل ca oN‏ جديا أن تكون في نفس المبيع وان 
يقول لرجل: إني أظبر أني بعت داري منك وليس ببيع فى الحقيقة ويشبد على 
ذلك ثم يبيع فى الظابر فالبيع باطل GUI,‏ أن تكون Bedell‏ فى البدل نحو 
as ol‏ الس Ua) olus call ssl ol‏ ن ge alls‏ 33594 
فى السر ويصير كأنبما بزلا فى الزيادة وروى أبو يوسف أن الشمن بوالمذكور فى 
الظابر» والغالث:أن يتفقا فى الباطن أن الغمن cal‏ دربم ويتبايعان فى الظابر 
بمائة دينارء قال محمد القياس أن يبطل العقد وف الاستحسان يصح بمائة 
دينار كذا فى gh‏ وعن Gal‏ حنيفة بيع العلجئة موقوف إن أجازاه جازء وإن 
رداه بطل كذا فى التبذيب» ولواتفقا أن يقرا ببيع لم يڪن فأقرا بذلك فبو 
باطل ولا يجوز Leb‏ كذا فى الحاوي. (الفتاوى البندية: 5/9.؛ باب فى 
البياعات المكروبة والارباح الفاسدة) 


وبيع التلجئة وہو أن يظبرا عقداً وبما لا یریدانہ يلجأ إليم Bob‏ عدو وہو 
ليس ببيع فى الحقيقة بل كالبزل كما بسطتہ في آخر شرحي على المنار. (الدر 
المختار: evv[o‏ بيع الفاسد) 

وف الدر المختار: ولم ينعقد مع البزل لعدم الرضا بحكمم معم؛ By‏ الشامية: 
البزل فى اللغة: اللعب» وف الاصطلاح: بو أن يراد بالشيء ما لم يوضع لہ ولا 
ما صح لہ اللفظ استعارة. OB‏ تواضعا على البزل بأصل البيع: أى توافقا أنبما 
يتكلمان بلفظ البيع عند الناس ولا یریدانہ واتفقا على البناء أى على eel‏ لم 
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يرفعا البزل ولم يرجعا عنم فالبيع منعقد لصدوره من أبلء في AS‏ لکن 
يفسد البيع لعدم الرضا بحكمء فصار كالبيع بشرط الخيار أبدا. (الدر المختار 


مع رد المحتار: ٤‏ مطلب فى حكم البيع مع البزل» سعيد) 


البيع الفاسد يفيد الحكم عند القبض إلا في أربع بيع البازل... (شرح 
المجلة: (GLY eev‏ 

Qamüs al-Fiqh: 
A superficial transaction is known as bay‘ taljiyah. It means that no 
transaction takes place in reality, but for some reason, an impression 
is given that “I am buying such and such goods from that person.” 
Alternatively, the price is shown to be more, while it is less in reality. 
Imam Muhammad rahimahullah says that this transaction is invalid. 
Imam Abū Hanifah rahimahullah says that it will be dependent on the 
permission of both parties. If both parties uphold the superficial 


transaction, the transaction will take place. If not, it will be non- 
existent. 


وللاستزادة» انظر: (البحر الرائق: 644/71 فصل فى البيع الفاسد» بيروت. 
والمبسوط للامام السرخسىء باب العلجئةء» [CE‏ وفتاوى الشاى» مطلب فى 
بيع العلجئة» NY o‏ سعيد. بدائع الصنائع: vo‏ وقاضيخان: (sc/Y‏ 


In short, bay‘ taljiyah is an invalid transaction. However, if the buyer 
and seller express their mutual agreement later on, the transaction 
will become valid. Like a transaction under compulsion (bay' al- 
mukrah). 


Allah ta'alà knows best. 
Bay' al-istijrar 
Question 


Two types of transactions are in vogue in certain places. I would like to 
know the Shari'ah ruling on them. 


1. A buyer gives an amount of money to the shopkeeper which 
the latter keeps with him. The buyer then purchases goods 
over a period of time until the amount which was given is 
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expended. The wrong which I see in this transaction is that the 
price of items is not known. 


2. A buyer takes items from a shopkeeper over a period of time 
and uses them. After three months or at the end of each 
month, the shopkeeper informs him of the total amount which 
he is owing. The wrong which I see is that the items could have 
been used and finished. This would mean that it is bay‘ al- 
ma'düm (the sale of a non-existent item). 


What is the ruling of the Shariah with regard to these two forms of 
transaction? 


Answer 


The first type could take two forms: (a) The seller informs the buyer of 
the price each time he takes the items. This is valid and correct 
without any doubt. (b) The seller does not inform the buyer of the 
price, but both parties have it in their minds that the price will be as 
per the current market rate. This too is permissible because it does not 
lead to dispute. 


The second type is permissible on the basis of istihsan (application of 
discretion) because it is in vogue among people. It is also not a bay' al- 
ma'düm in reality because the item is existent at the time of the 
transaction, and the buyer used it with the seller's permission. 
Assuming it was specified after it was non-existent, it will be classified 
as a permissible transaction on the basis of societal norms. 


معجم المصطلحات والالفاظ الفقبية: 

Lacu Gans |,‏ المشترى من البائع شيئاً فشيئاً ثم يدفع ثمن ما أخذه 
المنعم» (erp‏ 

بيع الاستجرار: Le ge‏ عجره OLS‏ مق البياع إذا تخاس Slash de‏ يعد 
استبلا US‏ (الععريفات الفقبية» ص 6( 
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فتاوى الشای: 

وق الدر المختارة ما OLI sumas‏ من البياع إذا حاسم عل أثانها بعد 
استبلاكبا جاز استحساناًء وفى الشامية: قولہ ما يستجره الإنسان... الخ. ذكر 
فى البحر: أن من شرائط المعقود علیہ أن يكون موجوداًء فلم ينعقد بيع 
المعدوم ثم قال: ELS Uy‏ فيہ» وأخرجوه عن ذه القاعدة ما فى القنية 
الأشياء التي توخذ من البياع على وجم الخرج كما بو العادة من غير بيع 
كالعدس والملح والزيت ونوا ثم اشترابا بعد ما انعدمت صح. فيجوز بيع 
المعدوم بناء وقال بعض الفضلاء: ليس بذا بيع معدوم إنما ہو ضمان 
المتلفات بإذن مالکہا عرفاً تسبيلاً للأمر ودفعاً للحرج كما ہو BLS‏ وفيم 
أن الضمان بالإذن YE‏ يعرف في كلام Glos ol Lal y cet e adi‏ 
المثليات بالمثل لا بالقيمة والقيميات بالقيمة لا بالفمن. 

J£ ell ف‎ lye sey Dead XL أن‎ ele وقد‎ cold D. UE eds 
لا يحتاج في مثلم إلى بیان‎ sly کون المأخوذ من العدس ونحوه بيعاً بالتعاطى»‎ 
معلوم... قلت: ما فى النہر مبني على أن الشمن معلوم؛ لکنہ على بذا‎ SY الشمن‎ 
بشمنء المعلوم قال فى‎ Ley لا يكون من بيع المعدوم بل كلما أخذ شيئاً انعقد‎ 
وجعل‎ OR من‎ Be فقال: اشتريت منك‎ Gls الولوالجية: دفع درابم إلى‎ 
اشترى خيزاً‎ SY مكروه‎ gid JST يأخذ کل يوم خمسة أمناء فالبيع فاسد وما‎ 
غير مشار إليم» فكان البيع مجبولاً ولو أعطاه الدرابم» وجعل يأخذ منہ كل يوم‎ 
خمسة أمناء ولم يقل فى الابتداء اشتريت منك يجوز وبذا حلال وإن كان نيتم‎ 
بالتعاطي‎ OYI ينعقد‎ Lily وقت الدفع الشراء لأنہ بمجرد النية لا ينعقد البيع»‎ 
والآن المبيع معلوم فينعقد البيع صحيحاًء قلت: ووجہہ أن ثمن الخبز معلوم‎ 
بالتعاطي وقت الأخذ مع دفع الشمن قبلم» فكذا إذا تأخر دفع‎ ley فإذا انعقد‎ 
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الشمن بالأوك» وبذا ظاہر فيما كان ثمنہ معلوماً وقت الأخذ مثل الخبز واللحم. 
(فتاوى الشاى: € cov‏ سعيد) 


Islam Aur [0010 Ma'ashi Masa’il: 


Bay’ al-istijrar is when a person takes items from a shopkeeper over a 
period of time, as and when he needs those items. Each time he takes 
the items, there is neither an offer and acceptance nor any discussion 
of the price. 


This means that a person takes few items at a time from a shopkeeper 
and, after using them, he calculates the total amount which is owed 
and pays it to the shopkeeper. The crux of this is that there is an 
understanding between the person and the shopkeeper that whenever 
there is a need for anything in his house, he orders it from the 
shopkeeper. The latter provides the ordered items without the 
formality of an offer and acceptance, and without any discussion of the 
price. The person then uses the items. At the end of the month, 
whatever he had taken is calculated and the person pays the full 
amount at once...The latter day Hanafi jurists have permitted bay’ al- 
istijrar even if no mention is made of the price of the goods at the time 
of taking them from the shopkeeper.' 


وللاستزادة » انظر: (البحرالرائق:0/209» تہ۔اسلام اورجدیدمعاشی مسائل › 
ازمفق محمدتقى صاحب» [Y‏ ۳ب الاستجرار) 
Allah ta‘ala knows best.‏ 


Paying upfront for a periodical 


Question 


I am a subscriber to a Dini periodical. One year's subscription has to be 
paid upfront. Some people said to me that this entails buying 
something which is non-existent because the periodical is not present 
as yet. Rather, it will be printed every month. Is there any way that 
this transaction could be permissible? If we classify it as bay’ salam, it 
will mean that the item has to be available at some place or the other 
in the market. Whereas, a future edition of the periodical is not found 
anywhere. 


‘Islam Aur Jadid Ma'ashi Masa’il, pp. 233, 237. 
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Answer 


At the time of a bay‘ salam transaction, the item which is to be bought 
has to be found somewhere or the other in the market from the time 
of the transaction to the time when payment is made. This condition is 
laid down by Hanafi jurists only. The Shàfi'is have no such condition. 
Rather, the item has to be found at the promised time. Based on 
necessity, permission is given to practise on the Shafi'i madh-hab. 
‘Allamah Zafar Ahmad Thànwi rahimahullah states this explicitly in 
Imdad al-Fatawa: 


The Hanafi scholars say that in a bay‘ salam, it is a prerequisite for the 
item to be available from the time of the agreement to the appointed 
time. If this prerequisite is not met, the bay' salam will not be 
permissible. However, Imam Shafi't rahimahullah is of the view that it 
will suffice if the item is at least available at the appointed time. (al- 
Hidayah, vol. 3, p. 93) Thus, if this view is practised upon at the time of 
necessity, there will be no reproach; it is a concession.' 


Dars al-Hidayah: 


Bearing in mind present-day challenges, the jurists say that - in 
matters related to these issues - if the fatwa is issued on the view of 
Imam Shafi'i rahimahullah, then there is room for it so that the wealth 
of people may be protected against impermissibility.’ 


As per the opinions of these scholars, the issue under discussion can be 
referred to as bay' salam. 


However, the fact of the matter is that this issue is similar to bay' al- 
istijrar which means: A person buys - over a period of time - various 
items by weight from a shopkeeper. He uses them as he receives them 
from the shopkeeper. Then at the end of a certain period, the entire 
amount is calculated and paid. This is permissible. In the present 
scenario, an amount is paid before hand. We will consider it to be a 
loan. In other words, the amount which was paid will be a debt on the 
shoulders of the madrasah [which is issuing the monthly periodical]. 
Then as the periodical is issued and sent to the subscriber, it will be 
concluded as a mutual giving and receiving. 


1 Imdàd al-Fatawa, vol. 3, p. 106. 
? Dars al-Hidayah, p. 329. 
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وف الدر المختار: ما يستجره OLS‏ من البياع إذا حاسبم على أثمانها بعد 
استبلاكبا جاز استحساناء وف الشامية: قولہ ما يستجره الإنسان...الخ. ذكر 
فى البحر: أن من شرائط المعقود عليه أن يكون موجوداًء فلم ينعقد بيع 
المعدوم ثم قال: وما ELS‏ فيہ» وأخرجوه عن ذه القاعدة ما فى القنية 
الأشياء التي توخذ من البياع على وجم الخرج كما بو العادة من غير بيع 
كالعدس والملح والزيت ونحوبا ثم اشترابا بعد ما انعدمت صح. فيجوز بيع 
المعدوم بناء وقال بعض الفضلاء: ليس بذا بيع معدوم إنما ہو ضمان 
المتلفات بإذن مالکہا عرفاً تسبيلاً للأمر ودفعاً للحرج كما ہو العادة وفيم 
أن الضمان بالإذن عا Y‏ يعرف في كلام aig ey eL aai‏ نضأ gesol‏ 
المثليات بالمثل لا بالقيمة والقيميات بالقيمة لا بالشمن. 

de ella ek oed المدالة‎ tale 33, es 6s كل‎ dedi 
کون المأخوذ من العدس ونحوه بيعاً بالتعاطى» وان لا يحتاج في مثلم إلى بیان‎ 
معلوم... قلت: ما فى النہر مبني على أن الشمن معلوم؛ لکنہ على بذا‎ SY الشمن‎ 
بشمنہ المعلوم قال فى‎ Ley لا يكون من بيع المعدوم بل كلما أخذ شيئاً انعقد‎ 
وجعل‎ GE الولوالجية: دفع درابم إلى خبان فقال: اشتريت منك مائة من‎ 
اشترى خيزاً‎ SN يأخذ كل يوم خمسة أمناء فالبيع فاسد وما اکل فہو مکروہ‎ 
فكان البيع مجبولاً ولو أعطاه الدرابم» وجعل يأخذ منم كل يوم‎ endl غير مشار‎ 
خمسة أمناء ولم يقل فى الابتداء اشتريت منك يجوز وبذا حلال وإن كان نيتم‎ 
ينعقد الآن بالتعاطي‎ Lily وقت الدفع الشراء لأنہ بمجرد النية لا ينعقد البيع»‎ 
والآن المبيع معلوم فينعقد البيع صحيحاً قلت: ووجہہ أن ثمن الخبز معلوم‎ 
فإذا انعقد بيعاً بالتعاطي وقت الأخذ مع دفع الشمن قبل» فكذا إذا تأخر دفع‎ 
وبذا ظابرفيما كان ثمنہ معلوماً وقت الأخذ مثل الخبز واللحم.‎ cd VL الغمن‎ 
سعيد)‎ cove (فتاوى الشاى:‎ 
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شرح المجلة: 
by‏ إذا كان Legler sumas be ad‏ ادق Ob cued‏ نوا قبل chee‏ 
تخرجء عل بيع الععاطى كما لا يخفى. (شرح المجلة لمحمد الاتاسى» Bole‏ 


(S<\vo\t- 


be‏ امام مالک: 

Y,‏ باش ob‏ يضع one e‏ الرجل Ael e Lass‏ هنم eda)‏ أو بربع أو 
بكسر معلوم سلعة معلومة. (موّطا امام مالى» ص 04 باب جامع بيع 
الطعام) 


شرح المجلة: 

ويصح البيع بالتعاطي فى الخسيس والنفيس على ما بو المعتمد ويصح أيضاً 
يدفع المشترى الغمن للبائع ويذبب بدون قبض المبيع فإن البيع لازم على 
الصحيح... وف الدر المختار: ما يستجره OLIN‏ من البياع كالزيت والعدس 
والملح وما شاكل T]‏ حاسبم على أثمانبا بعد استبلاكبا جاز استحساناً. (شرح 
ddl‏ المادة: ۷١ 0M‏ لسليم رستم باز (GEM‏ 

بحوث فى قضايا فقبية معاصرة: 


أما بيع الاستجرار فهو مأخوذ من قوليم: استجر المال: إذا أخذه شيئاً فشيئا 
وسو فى اصطلاح الفقباء المتأخرين أن يأخذ الرجل من البياع الحاجات 
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المتعددة شيثاً d‏ دون أن يجرى بينهما مساومة أو إيجاب وقبول في كل 
مرة» 

والاستجرار على نوعين: الاول: الاستجرار بثمن مؤخر. 

والغاني: الاستجرار بمبلغ مقدم. 
Ul,‏ النوع GEN‏ من الاستجرارء فهو أن المشتري يدفع إلى البائع مبلغاً Leads‏ 
ete acted ed‏ وتقع del ney Rail‏ رة belt ye‏ اة 
الشبر أو في نباية السنة مثلاً -- ويخرج على ذا اشتراك المجلات الدورية 
ob‏ العادة فى عضرا أن :الاش Spd) SAY Joo Oped‏ ف Ble‏ كل 
سنة إلى أصحاب بذه الدوريات وأنهم يبعثون إليبم ذشرة من المجلة فى كل 
ما تصل المجلة إلى المشتري» فلو انقطعت المجلة في أثناء السن لزم على 
أصحابها رد ما بقى من بدل الاشتراك. (بحوث فى قضايا فقبية معاصرة \/09( 
a‏ 9 بيع الاستجرار) 


Further reading: Islam Aur Jadid Ma'ashi Masa’il, vol. 3, pp. 231-250; 
Fatawa ‘Uthmani, vol. 3, p. 112. 


A transaction of a similar nature has been mentioned by Hadrat 
Maulana Thanwi rahimahullah (Imdad al-Fatawa, vol. 3, p. 132). 


وللاستزادة: انظر: (رد المحتار: cov/t‏ سعيد» والبحر الرائق: ۹/۰ والفقم 

الحنفى فى ثوبہ الجديد: 4۷/٤‏ بيع Plell‏ والاستجرارء وغرر کی صورتیںء 
ص (SA0-FAY‏ 

Allah ta‘ala knows best. 

Paying a butcher before-hand 


Question 


I like the trotters of cows and buffaloes. I gave a butcher one thousand 
rupees and asked him to give me ten rupees worth of cow or buffalo 
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trotters daily. Some people say that this entails buying something 
which is non-existent, and is therefore impermissible. Is this so? 


Answer 


This transaction is permissible. Detailed references can be found in the 
previous fatwa. Repeating it will be too laborious. 


Further reading: Jadid Mu'amalat Ke Shar't Ahkam, vol. 1, p. 122. 
Allah ta‘ala knows best 

Auctions 

Question 

Do the jurists permit auctions? 

Answer 


The majority of scholars say that it is permissible to sell by auctioning 
an item. Imam Auza'1 and Imam Is-haq rahimahumallah say that it is 
permissible only in the distribution of booty and inheritance. Ibrahim 
Nakha'i rahimahullah says that it is makrüh. This transaction is also 
described as bay‘ muzayadah, nilàm, haraj, and so on. 


عن Gil‏ بن مالک رضي الله عنه أن رسول الله صلی الله علیہ و سلم باع 
LE‏ وقدحاً وقال: من يشتري بذا الحلس والقدح» فقال رجل: أخذتهما 
بدريم» Qui‏ رسول الله dee‏ الله علیہ وسلم: من يزيد على دربم فأعطاه رجل 
دربمين فباعہا منم» بذا حديث حسن. (رواه الترمذى فى باب ما جاء فى بيع 
من يزيد: (Vi‏ 


Rasülullah sallallahu ‘alayhi wa sallam auctioned a saddle blanket and 
a bowl. One person was prepared to pay one dirham. Rasülullah 
sallallahu 'alayhi wa sallam asked: “Who is prepared to pay a higher 
price?" Another person said: "I will give two dirhams.” Rasülullah 
sallallahu 'alayhi wa sallam gave it to the second person. 


روي عن رسول dil bo atl‏ علیہ وسلم لا pling‏ الرجل على سوم أخيم»... 
والنبي Gl‏ في غير البيع وہو الإيذاء فكان نفس البيع مشروعا فيجوز شراؤه 
ولکنہ يكره؛ وبذا إذا جنح البائع للبيع بالغمن الذي طلبہ المشترى الأول فإن 
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كان لم يجنح لہ فلا باس SY‏ أن یشتریہء OY‏ بذا ليس استياماً على سوم 
أخيم فلا يدخل تحت gall‏ ولانعدام معنى الإيذاء Lal‏ بل ہو بيع من يزيد 
وأنه ليس بمكروه؛ لما روي أن رسول atl‏ صل الله علیہ وسلم "باع قدحاً 
وحلساً لہ ببيع من يزيد" وما کان رسول الله صلی الله علیہ وسلم ليبيع بيعاً 
nsus‏ (بدائع الصنائع» كتاب البيوع» فصل فى صفة البيع CIN‏ يحصل بم 
التفريق» 6600/0 سعيد) 

وللاستزادة انظر: (العناية فى شرح البداية» فصل فيما يكره من E oed!‏ 
بہامش فتح القدير: AVA/A‏ وتبيين الحقائق: ew/£‏ دار الكتب (SILA‏ 
والدر المختار مع رد المحتار: ee‏ باب البيع الفاسده سعيد. والمغنى لابن 
قدامة rad fet‏ لا يسوم الرجل على سوم اخيم) 


Allah ta‘ala knows best. 
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THE SALE OF RIGHTS 
Selling the right to drinking water 


Question 


What is the ruling with regard to selling water from a river for the 
sake of irrigating a farm? People generally pay for this water whereas 
it is in conflict with the Hadith: 


الناس شركاء في ثلاث الماء والكلاء والتار. 


People have equal rights with respect to three 
things; water, grass and fire. 


Answer 


Water which is generally used for irrigating farms is provided by the 
government. The government collects it from various sources and 
stores it in its reservoirs. The cost of these reservoirs amounts to 
millions. Furthermore, only clean water which has been purified by 
chemicals is stored in these reservoirs. Based on these fundamental 
reasons, it will be permissible to sell this water. The ‘ulama’ clearly 
state that if a person stores water in his pond which belongs to him, he 
becomes the owner of that water. He may sell it. 


وما بيع ماء جمعہ الإنسان في حوضہء So‏ شيخ الإسلام المعروف ب خوابر 
زاده في شرح كتاب الشرب :إن الحوض إذا كان مجصصاً أو كان الحوض من 
نحاس او صفر جاز البيع على كل حال وکانہ جعل ole‏ الحوض محرز الماء 
بجعلہ في حوضہ. (الفتاوى البندية» باب بيع الماءء Y‏ وكذا فى المحيط 
Sb pI‏ فصل فى ما يجوز وما لا يجون 8/5( 


PENES 


بدائع الصنائع: 
se Vas,‏ و كنا خر ا اروف بكوك asl‏ ف لامها 
وفي سائر الأعصار من غير نكير فلم يحل لأحد أن يأخذ منہ فيشرب من 
غير dl‏ (بدائع الصنائع: كتاب الشرب» 2188/57 سعيد) 
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Water which is drawn from rivers in the form of streams do not have a 
dam which the government arranges to dig and clean. It is permissible 
for the government to sell this water as well. It falls under the 
category of bay’ ash-shurb whose sale is permissible provided its 
quantity is known and the amount of water which will flow from it is 
known. If the quantity is unknown but it does not result in dispute, 
then it will also be permissible on the basis of common usage. 


فتاوى الشای: 


قولہ ولا بيع مسيل الماءء بذا Lal‏ يحتمل بيع رقبة Jed!‏ وبيع حق 
Lost] Glo tll‏ ون eas co as‏ عا عو edel‏ 
الفتح: ومن بنا عرف أن المراد ما إذا لم يبين مقدار الطريق والمسيل؛ أما لو 
بين حد ما يسيل فيم الماء أو باع أرض المسيل من نهر أو غيره من غير اعتبار 
حق التسييل فبو جائز بعد أن يبين حدوده. (فتاوى الشای: eva [o‏ مطلب فى 
بيع المسيل» سعيد. وكذا فى فتح القدير: 424/7 دار الفكر) 

وف العناية في شرح البداية: بخلاف الشرب حيث يجوز بيعم تبعاً للأرض 
باتفاق الروايات» ومفرداً في رواية وسو اختيار مشايخ بلخ SY‏ حظ من الماء 
OR SENG GL allio)‏ ن مق أرط انعبر dod ieee ls‏ 
حظاً من الشمن ذكره فى OLS‏ الشرب... وانما لم يجز بيع الشرب وحده في ظابر 
الرواية للجہالة لا باعتبار أنه ليس بمال. (شرح العناية بيامش فتح القدير: 
1 دار الفكر) 

وقال المحقق ابن بمام: جوزه مشايخ بلخ... OY‏ أبل بلخ تعاملوا ذلك لحاجتهم 
Gall‏ والقياس يترك بالتعامل كما جوز السلم للضرورة والاستصناع للتعامل. 
(فتح القدير: 28/5؛؛ باب البيع الفاسد» دار الفكر) 
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المبسوط: 

قال of}‏ شيخنا الإمام SH‏ عن أستاذه أنه كان يفتي بجواز بيع الشرب بدون 
الظابر كان Ge‏ بجوازه. (المبسوط للامام السرخسى: 257/14 باب الشفعة فى 
الارضين والانبارء ادارة القرآن. وكذا فى: 17/69) 

بيع الشرب تبعاً للأرض جائزء مقصوداً كذلك ف رواية» وبہ أخذ مشايخ بلخ. 
(الفتاوى السراجية» ص: «Y‏ كتاب البيوع باب ما يجوز بيعم وما y‏ يجوز) 


وللإستزادة: cA)‏ المجلة » لمحمد خالد الاتاسى» NS‏ وجديد فقبى 
مباحث» جلد سوم) 


Objection 


Someone may object by saying that qiyas can be left aside on the basis 
of common usage but a Hadith cannot be left aside on this basis. Here 
there is a clear text for prohibition. What is the answer? 


Answer 


The author of al-Hidayah makes reference to this answer. He says that 
this is not a sale of water but a sale of a share of water. In other words, 
a portion of water is separated, arrangements are made for it, pipes 
are laid, a recompense is taken for the pipeline, etc. This water did not 
collect at a place on its own. Rather, arrangements were made for it. 
The recompense which is collected is in return for these 
arrangements, and this is permissible. It is not related to what the 
Hadith states. 


Allah ta‘ala knows best. 


I" 


The sale of "goodwill" and "trademark" 


Question 


Does the Shari'ah permit the sale of “goodwill” and “trademark”? 
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Answer 


With the progress in trade in the modern age, the issue of brand 
names and trademarks has cropped up. A trader or company 
manufactures an item and attaches its name or logo to it. The purpose 
of which is for the item to be recognized in the market - that it has 
been made by a certain company - and people to develop an interest 
in it. When a company produces quality goods, it gradually develops a 
special standing. When the issue of the general public being duped [by 
counterfeit goods] came up, governments instituted the registration of 
trademarks. Consequently, other companies are prohibited from using 
the names, trademarks, logos, etc. of those companies which had them 
registered. If other companies use the trademarks of a certain 
company, it would entail a major deception, and buyers will also be 
duped. 


An important rule of the pure Shari'ah is that a person should not do 
anything which would be a cause of deception for others. Therefore, 
registration of this nature is exactly in line with the Sharrah. Since it 
is a preservation of a right, and economic benefits are attached to the 
popularity of a certain brand-name, it has been classified as wealth, 
and it can therefore be bought and sold. 


The jurists give various definitions for mal (wealth). 


فتاوى الشاى: 


المراد JUL‏ ما يميل إليم الطبع ويمكن ادخاره لوقت الحاجة» والمالية تثبت 
بتمول الناس كافة أو بعضہم والتقوم يثبت بها وبإباحة الانتفاع بم شرعا... 
وف البحر عن الحاوي القدسي: JUI‏ اسم لغير الآدي خلق لمصالح الآديء 
وأمحكن إحرازه والتصرف فيم على وجم الاختيار. (فتاوى الشاتى: cont‏ 
مطلب فى تعريف المال» سعيد) 

The marginalia of Majma' al-Anhur: 
المنتقى ببامش مجمع‎ all) عين يجري فيہ التنافس والابتذال.‎ JUL والمراد‎ 
(v5 الانبر:‎ 


"Allamah Aba Bakr Kasant rahimahullah: 
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Au (Sous‏ وسواء كان المال tue‏ أو مكفعة dole aie‏ العلماء. 
eu)‏ الصنائع: ۷ کتاب الوصاياء سعيد. وكذا فى كتاب الصلح» 6/1 
سعيد) 

From the above text, ‘Allamah Kasani also classifies “benefit” as 


wealth. 


Shaykh Mustafa Zarqā rahimahullah has been quite general in his 
definition of wealth. 


والتعريف الصحيح يمكن أن يستنبط من مجموع ما ذكره الفقباء عن JUI‏ 
وخصائصہ في مختلف المناسبات» فقد قالوا: إن JUI‏ اسم لغير الآدي... الخ. 


(6/۳ (المدخل الفقبى العام:‎ 
Shaykh Mustafa Zarqà rahimahullah said: 


If we were to give a correct definition of mal (wealth) after observing 
the views of the jurists and after considering the specifications for 
different occasions and situations, we will say: Mal refers to all things 
apart from man. 


Maulana Khalid Sayfullah Rahman? said: Three fundamental elements 
are required for something to be classified as mal: 


(1) It must be mubah (permissible) according to the Shari'ah. 
(2) Benefit can be derived from it. 
(3) Its sale and purchase has become common practice in society. 


We will not be exaggerating in saying that all four juridical schools 
concur on this definition." 


Maulana ‘Umar ‘Abidin Qasimi writes: 
The crux of this entire discussion is: 


1. The majority of jurists concur that in addition to wealth, the 
sale and purchase of benefits and rights is also permissible. 


2. If it was necessary for mal to be present in a transaction, then 
after studying the texts of the jurists, we learn that in mal 
itself, rights and benefits are included. This is not the view of 


! Jadid Fiqhi Masá'il, vol. 4, p. 171. 
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the other three Imams alone, but parallel statements are to be 
found among the Hanafi jurists as well. 


Refer to: 
سعيد.‎ [E المختار:‎ pally بيع الطريق وببتم؛ دار الفكر.‎ ۹/١ فتح القدير:‎ 
وصح بيع حق المرور...الخ» سعيد. والعناية ببامش فتح‎ afo وفتاوى الشاى:‎ 
وتبيين الحقائق:‎ ..۹٤/١ ٠۳۷۳ القدير: 425/1» دار الفكر. والفتاوى البندية:‎ 
کوئتہ.۔‎ ٦-۳/١ ملتان. ومنحة الخالق:‎ ٤ 
3. Societal norms and practices are of fundamental importance 


when classifying something as mal. 


4. There is no single form for specifying whether a thing can be 
stored or not. If something is protected legally, then this is 
sufficient for it to be storable." 


Hadrat Maulana Ashraf ‘Alt Thanwi rahimahullah writes: 


Every person has the right to give a name to his business. However, if a 
person names his business “Itr Satan” or “Gulshan Adab”, and 
commercial benefits become attached to that name, then another 
person does not have the right to keep that name. When the aim of a 
specific name is the acquisition of wealth and trade in the future, then 
collecting goodwill is permissible.’ 


Hadrat Mufti Muhammad Taqi 'Uthmani Sahib writes: 


The sale of rights ought to be permissible with the following 
conditions: 


1. The right is established at present and not envisaged in the 
future. 


2. The right is intrinsically established in favour of the person 
who holds the right. For example, retribution, inheritance, etc. 
It is not a right merely for the sake of repulsing a harm, e.g. 
the right of shuf ah, khiyar-e-mukhayyarah, etc. 


3. Theright is transferable. 


4. Itis does necessitate gharar or ignorance. 


1 Huqüq Aur Oen Ki Kharid Wa Faraukhat, p. 141. 
? 11060 al-Fatawa, vol. 3, p. 120. 
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5. It is treated as a commodity among traders in their 
transactions.’ 


Some latter day scholars say that instead of its sale and purchase, it 
will be better to collect a remuneration for giving up the right. They 
based this on the issue of nuzül ‘an al-waza’if. Observe the following: 


وق (ple s, Yell‏ غن ا لقوق الجردة dey daa god‏ ينا لا 
يجوز الاعتياض عن الوظائف بالأوقاف» وفيبا في آخر بحث تعارض العرف 
مع اللغة: المذبب عدم اعتبار العرف الخاص» لكن gil‏ كثير باعتباره» 
وعلیہ فيفتى .552 النزول عن الوظائف بمال. (الدر المختار: 208/5 cold‏ 
سعيد. وكذا فى الاشباه: (SA‏ 


وف "الفقہ الحنفي في ثوبہ الجديد": فالسوال الآن: بل يجوز بيع الاسم العجاري 
أوالعلامة العجارية؟ 

وظابر أن الاسم والعلامة ليس عيناً ماديا Lily‏ ہو عبارة عن حق استعمال 
بذا الاسم أو العلامة» وبذا الحق ثبت لصاحبہ إصالة peat‏ الأسبقية 
poy oS foul,‏ كق BLU‏ الال وليسن a gee‏ المستقيل» وينو 
حق يقبل الانتقال إلى usd, os‏ ليس حقاً ثابتاً في عين AS‏ فعل ضوء 
القواعد التي استخلصنابا من كلام الفقہاء ينبغي أن يجوز الاعتياض عنم عن 
طريق التنازل دون البيع - وببذا gil‏ شيخ مشايخنا العلامة أشرف على 
de al, cesa‏ اله adi‏ عق pple nd Say dle canti‏ 
عابدين التي نقلہا في مسألة النزول عن الوظائف. (الفقہ الحنفى فى ثوبہ 
الجديد: env]‏ بيع الاسم التجارى والعلامة العجاريةء دمشق) 


Imdad al-Fatawa: 


The name of a factory is similar to haqq-e-wazü'if - it is intrinsically 
established and not for the repulsing of harm. Both are - in practice - 


1 Fight Maqalat, vol. 1, p. 192. 
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supplementary matters, and both are means for acquiring wealth in 
the future. Based on this, it seems that there is room to permit the 
giving of a payment or reimbursement. Although it is against piety for 
the person to accept the payment, it will be permitted in the case of 
necessity.’ 


Reference to this is made in a text of al-Hidayah: 
وإذا أقعد الخياط أو الصباغ في حانوته من يطرح عليه العمل بالنصف فبو‎ 
بذه شركة الوجوه فى الحقيقة فبذا (الخياط أو الصباغ) بوجابته يقبل‎ ON جائز‎ 
(أى العمل من الناس) وبذا (أى من يطرح علیہ العمل ) بحذاقته يعمل‎ 
LS ٠۳۱۷/۳ فينتظم بذلك المصلحة فلا تضره الجہالة فيما يحصل. (البداية:‎ 
الاجارة)‎ 
In other words, just as status, popularity and eagerness are means in 
whose return it is permissible to take a payment - i.e. mal or wealth - 
in the same way, a business name or business logo is also a means of 


popularity and eagerness. It will therefore be permissible to accept 
payment in exchange for it. 


To sum up, if a trademark or goodwill is formally registered with the 
government, its sale and purchase will be permissible; and it will also 
be permissible to accept a reimbursement for it. 


Further reading: Jadid Fiqhi Masá'il, vol. 4, pp. 158-190; Jadid Fight 
Mabahith, vol. 3; Fight Maqalat, vol. 1, pp. 159-228; Huqüq Aur Oen Ka 
Kharid Wa Faraukhat of Maulana ‘Umar ‘Abidin Qāsimī, Nizam al-Fatawa, 
vol. 2, p. 314; Fatawa Haqqaniyyah, vol. 6, p. 67. 


Allah ta‘ala knows best. 
The Sharr'ah status of haqq-e-suknà 


Question 


The author of al-Hidayah says that the sale of haqq al-murür is 
permissible. The sale of haqq as-suknà is classified as impermissible as 
stated in the marginalia of al-Hidayah. The sale of haqq as-suknà is quite 
common nowadays. Is it permissible? 


1 Imdàd al-Fatawa, vol. 3, p. 119. 
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Answer 


Pagri is also a type of sale and purchase of rights and benefits. Its 
practice has now spread from the cities to the villages. It is especially 
common in large and central cities. In some places it is referred to as 
salami. In the Arabic language is referred to as jalsah, and more 
commonly, khulüw. 


When a house or shop is given on rent, then in addition to the monthly 
rental, the tenant has to make a once-off payment. After paying this 
amount, the tenant enjoys the right to live in that house for the rest of 
his life. 


One challenge for the tenant was that there were times when he had 
to suddenly empty the house/shop and return it. For example, a 
tenant opens a shop and his business becomes well-established. If the 
landlord were to ask him to vacate the shop, it would be a severe test 
for him and probably impossible to make up for the financial loss. 


Qadi Mujahidul Islam Sahib Qasimi rahimahullah writes: 


If the silent approval of societal norms was put into words, it would 
mean that when a landlord collects pagri from a tenant at the time of 
renting a property to him, then while he has maintained his 
ownership right, he has sold the right of occupation. This right of the 
tenant cannot be seized by the landlord. It will also be transferred to 
the tenant’s heirs. The tenant may sell this right if he wants.’ 


'Allamah Ibn Nujaym rahimahullah is inclined to permitting this 
practice. He says that Sultàn Ghauri constructed the shops of Jamlün 
in Ghauriyyah. He then gave occupation of them to the traders with 
the right of khulüw. A certain amount was laid down for each 
businessman. The Sultan collected this amount from them and 
recorded it in the endowment register. 


والحاصل أن المذبب عدم اعتبار العرف الخاص» ولكن gil‏ كثير من 
المشايخ باعتباره» فأقول على اعتباره: ينبغي أن يفتى بأن ما يقع في بعض 
أسواق القابرة من خلو الحوانيت لازم» ويصير الخلو فى الحانوت حقاً لم فلا 
یملک صاحب الحانوت إخراجہ منہاء ولا إجارتها لغيره» ولو كانت وقفاً وقد 
وقع في حوانيت الجملون بالغورية أن السلطان الغوري U‏ بنابا أسكنها للتجار 


` Majallah Fiqh Islami, vol. 1, p. 83, Islamic Fiqh Academy, India. 
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GULL‏ وجعل لكل حانوت قدراً أخذه منہم» وكتب ذلك بمكتوب الوقف. 
(الاشباه والنظائر: earran‏ تحت القاعدة: العادة محكمة» ادارة القرآن. وكذا 
فى فتاوى الشای: 561/4» مطلب فى خلو الحوانيت» سعيد) 


وفي رد المحتار: قال البدر القرافي من المالكية: إنہ لم يقع في كلام الفقباء 
Luly AIL AS Uo all‏ فيا ble SOU GWU spall nob LGU Led‏ 
على العرف وخرجہا علیہ وہو من ابل الترجيح فيعتبر Oly ve,‏ نوزع فيم 
s le bulbs co allo Gye d olas co asas,‏ فهرو ds ddl‏ 
الخيرية (للشيخ الرملى الحنفى ما يفيد أن الخلاف في بذه المسألة معتبر يعني 
خلاف الذي gal‏ بم من المالكية وبو الشيخ pol‏ الدين QUIE‏ ومن تابعہ) 
قال: ليقع اليقين بارتفاع atl SALI‏ حيث استوفى شرائطہ من مالي 
يراه أو غيره صح ولزم وارتفع الخلاف خصوصاً فيما للناس mall‏ ضرورة 
لاسيما فى المدن المشبورة كمصر ومدينة SOL‏ (إستانبول) eos‏ یتعاطونہ 
ولبم فیہ نفع کي ويضر بہم نقضم وإعدامم... ألا ترى ما فعلہ الغوري كما 
مر... ومن gil‏ بلزوم الخلو الذي يكون بمقابلة درام يدفعها للمتولي أو 
SOU‏ العلامة عبد الرحمن آفندى العمادى صاحب بدية ابن العمادء وقال 
فلا يملك صاحب الحانوت إخراجم ولا إجارتہا لغيره ما لم يدفع لم المبلغ 
المرقوم» gad‏ بجواز ذلك للضرورة قياساً على بيع الوفاء الذي تعارفہ 
المتاخرون احتيالاً على الربا. (فتاوى الشای: evt et ٩۱/٤‏ ملخصاًء سعيد) 


A few doubts and answers to them 


1. Some jurists say that it is impermissible. Their reasoning is that it is 
not wealth; and it is impermissible to take a recompense for non- 
wealth, i.e. rights. Furthermore, it is not possible to acquire benefit 
from it. This is why it is impermissible. 


The fact of the matter is that societal norms and common practices 
play a major influence in deciding whether something can be classified 
as wealth or not. It is solely through societal norms that a thing 
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acquires value and becomes something of use. Countless examples of 
this can be found in the books of jurisprudence. In our times, rights 
have taken on the status of a valuable asset. It is common practice to 
receive remuneration in exchange for a right. Therefore, while 
classifying it as wealth, it will be permissible to accept a remuneration 
in exchange for it or to engage in its sale and purchase. 


إن البيع مبادلة JUL JUI‏ وليست الحقوق المجردة IU‏ متقوماً ga‏ يصح 
بیعہاء وإنما ہو نزول عن ذلك الحق القابت لہ للغير بمال معلوم» أفقی بعض 
المتاخرين من العلماء بجوازه» فمنہم من استند في جوازه إلى أنه قد تعورف 
ذلك في بعض البلدان» والعرف الخاص قد اعتبره كثيرمن العلماء» ومنبم من 
استند فى ذلك إلى إلحاقء بنظائره المنصوص على جواز أخذ البدل فيبا كحق 
القصاص وحق النكاح وحق الرق فإنء قد جاز أخذ البدل فيبا مع أنبما حقوق 
be GLb‏ النزول عن الوظائف. (شرح المجلة: 090/6 تتمة) 

وفى العرف والعادة فى رأي الفقباء: والذي auia‏ لہ إطلاق أدلة الشرع أن 
المنافع قسم من المال» ثم ذكر بعد أسطر: 

والحاصل أن كل ما لا ينتفع بہ فليس بمالء Ul‏ ما يجري فيم البذل gib‏ 
وينتفع بہ ولو بحسب المآل فإنہ يصح بيعم متى قومہ الشرع وأباح الانتفاع ہے 
ولبذا جوزوا بيع النحل ودود القز والعلق مع Ul‏ من البوام للانتفاع بها... 
ومن بذا يتبين ان مقايس ANU‏ تعارف الناس ان بذا الشيء مرغوب فيم 
ومنتفع بہ أو عدم تعارفيم؛ ذلك ولا ريب أن بذا أمر يتجدد على مر العصور 
واختلاف الأمكنة» فكثير من الأشياء لم تكن لہ فى القديم فائدة فكان 
Lae‏ بين الناس... ثم تمولہ الناس وقابلوه بالأثمان» وكثيراً ما نرى الشيء في 
مكان تافباً لا ينتفع بہ ولا قيمة لہ وفي مكان آخر من العزة والنفاسة بمقدار 
ثم أن العرف العام والخاص في تعريف المالية سواء ولبذا قال البخاري في 
E‏ ويك ARS, gall aN‏ رر eal‏ وان 
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العرف المغبت للمالية من العرف الذي يرجع إليہ في تطبيق الأحكام الكلية. 
(العرف والعادة» للاستاذ احمد ابو ds‏ ص: (We‏ 


2. When a pre-emptor relinquishes his right of pre-emption (shuf'ah), 
he cannot collect a return for it. The same rule ought to apply to pagri. 


It is incorrect to compare the issue of pagri to the right of pre-emption. 
This is because there are two types of rights. Some are given to a 
person to save him from harm and loss. The right of pre-emption falls 
under this category. The Shariah ruling for rights of this nature is that 
it is not permissible to collect a remuneration when relinquishing 
them. Other rights are given to a person as a way of benevolence and 
kinship. Remuneration for them can be collected. For example, khula' 
in exchange for the right of marriage. The remuneration for pagri falls 
under this category. (Further details in this regard will be given in the 
next question and answer - insha Allah). 


3. Some scholars say that khulüw/pagri is essentially bribery, and this is 
obviously unlawful. 


If we think about it carefully, classifying it as bribery is questionable. 
Bribery refers to a payment which is not in exchange of a right. 
Whereas here, the amount for pagri is collected in exchange for 
khulüw. Thus, it does not entail the collection of an amount without 
due right. 


After a detailed discussion, 'Allamah Shami rahimahullah writes: 

وبذا كلام وجيم لا يخفى عل نبيم ويم اندفع ما ذكره بعض محشى الاشباه من 

أن المال الذي يأخذه النازل عن الوظيفة رشوة» وى حرام Gall‏ والعرف لا 

يعارض Gall‏ وجہ الدفع ما cule‏ من أنه che‏ عن حق كما في نظائره 
والرشوة لا تكون بحق. (فتاوى الشاى: ۲١/٤‏ سعيد) 


In this regard, there is a parallel practice of Hadrat Husayn radiyallahu 
‘anhu. He relinquished his lawful right to the caliphate in favour of 
Hadrat Mu'‘awiyah radiyallahu 'anhu in exchange for an allocated 
stipend. 


"Allamah Shami rahimahullah writes: 
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واستدل بعضهم للجواز بنزول سيدنا الحسن بن سيدنا علي رضي الله تعالى 
Lye‏ عن الخلافة لعاوية رضي الله dio‏ عنم cage de‏ وبو ظابر أيضاً 


In the light of the above quotations, it is not correct to refer to this 
practice as bribery. 


Further reading: Fatawa Shami, vol. 4 p. 519-520; Huqüq Aur Oen Ki 
Kharid Wa Faraukhat, pp. 194-203. 


4. Some scholars ask: Since the landlord has collected a once-off 
payment and it is in exchange for the right of occupation of the 
property and the right to benefit from it, for what is the monthly 
rental collected? 


The owner of the shop can take back his shop at any time he wants on 
the basis of being its owner. However, by collecting a once-off 
payment, the right to take back the shop is relinquished either 
perpetually or temporarily. Since the land and shop belong to him, he 
collects a rent for enabling the tenant to derive benefit from his 
[landlord's] property. There is nothing objectionable in this regard. 


Jadid Fiqhi Masa’il: 


If a house or shop is given on rent, and the owner of the property 
collects the customary pagri in addition to the monthly rental, it will 
be understood that the landlord - on the basis of being the owner of 
the property - has collected a remuneration to relinquish his right to 
take his property away from the tenant. This amount will be 
permissible for him on the basis that it is in exchange for that right. 
Later on, if the landlord wants to take the property back from the 
tenant, the latter will have the right to ask for a mutually-agreed-upon 
amount from the landlord. In such a case, the tenant can relinquish his 
right by collecting an agreed-upon amount from the next tenant.' 


Allah ta‘ala knows best. 
The sale of a right to choice 
Question 


Is the sale and purchase of a right to choice permissible? What is the 
difference between a haqq mutaqarrar and ghayr mutaqarrar? 


! Jadid Fiqhi Masá'il, vol. 4, p. 153. 
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Answer 


The sale and purchase of a right to choice is impermissible. 
قال فى البداية: إن الخيار ليس إلا مشيئة وإرادة لا يتصور انتقالم. (البداية:‎ 


عم 


قولہ لا يجوز الاعتياض عن الحقوق المجردة عن KUI‏ قال فى البدائع الحقوق 
المجردة لا يحتمل التمليك ولا يجوز الصلح عنها... قولہ كحق الشفعة ...ولو 
صالح المخيرة يمال لعختاره بطل ولا شيء Ld‏ (رد المحتار: لام سعيد) 


The jurists explain the difference between a haqq mutagarrar and 0110371 
mutaqarrar as follows: A recompense can be taken for a haqq mutaqarrar 
but not for a haqq ghayr mutaqarrar. If a woman has acquired the right 
to implement a divorce on herself, and she takes a recompense for it, 
she will remain a wife as she had been. This is known as a haqq ghayr 
mutaqarrar - that after taking a recompense, the previous condition 
does not change. Recompense can be taken for the right of retribution 
(haqq qisas) because retribution is a haqq mutaqarrar. Before taking the 
recompense, the life of the killer was lawful. After accepting the 
recompense, his life becomes sacrosanct. 


Another meaning of haqq mutagarrar is haqq al-malik ft milkihi (the right 
of the owner as regards what he owns). The right of choice is not 
applicable over one’s belongings. The following is stated in al-Hidayah: 


لن حق الشفعة ليس بحق متقرر ف المحل بل ہو جرد حق العملک فلا يصح 
الاعتياض عنم. (البداية: ۰٦/٤‏ باب ما تبطل بم الشفعة) 

A'zami Sahib writes in the marginalia of al-Hidayah: 
ليس بحق متقرر كحق الاصطياد فى الصيد والحق المتقرر كالملك فى المملوك.‎ 
(5 رقم الحاشية»‎ ME (حاشية البداية:‎ 


‘Allamah Akmal ad-Din Babarti rahimahullah, the author of al-'Inayah 
writes: 


والفاصل بين الحق المتقرر وغيره أن ما يتغير بالصلح عما قبلہ فو متقرر 
وغيره غير متقرر واعتبر ذلك فى الشفعة والقصاصء فإن نفس القاتل كانت 
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مباحة في حق من لہ القصاص» وبالصلح حصل لہ العصمة في دمہ فكان حقاً 
متقرراً وأما فى الشفعة فإن المشتري يملك الدار قبل الصلح وبعده على وجم 
واحد فلم يكن Agee‏ (شرح العناية ببامش فتح القدير: 2407/9 ما 
يبطل بہ الشفعة» دار الفكر) 

شرح المجلة للاتاسى: 

عدم جواز الاعتياض عن الحقوق المجردة ليس على إطلاقم؛ بل فیہ التفصيل: 
وبوأن ذلك الحق المجرد إن كان الشرع جعلہ لصاحبہ لأجل رفع الضرر عنم» 
كحق الشفعة» وحق القسم للزوجة» وحق الخيار للمخيرة» فالاعتياض عنم 
بمال لا يجوزء OV‏ حق الشفعة للشفيع» وحق القسم للزوجة» وكذا حق الخيار 
فى النكاح للمخيرة Gs]‏ ثبت لدفع الضرر عن الشفيع والمرأ وما ثبت لذلک 
لا يصح الصلح oY ose‏ صاحب الحق لما رضي cle‏ أنه لا يتضرر بذلك» فلا 
يستحق شيئاً ob‏ كان ذلك الحق قد ثبت لصاحبہ اُصالةٌ لا على وجہ رفع 
الضرر كالوظيفة في وقف من إمامة وخطابة obh‏ وفراشة OB dip,‏ 
صاحبها قد ثبت لہ بذا الحق بتقرير القاضي على وجہ الأصالة» لا لأجل رفع 
ضرر عن صاحبہء فينبغي أن يصح الاعتياض عن تلك الوظيفة بمال يأخذه 
الفارغ» وہو صاحب الوظيفة» من المفروغ SV oJ‏ صلح عن حق EU‏ لہ 
بالاعتياض عن القصاص ly‏ وبالاعتياض عن Shy CRA‏ وما mål‏ 
ذلك. (شرح المجلة للاتاسى: 15/6 (e‏ 


Further reading: 


Radd al-Muhtar, vol. 4, pp. 518-520; Hashiyah at-Tahtawi, vol. 3, p. 9; ‘Itr 
Hidayah, p. 332; Fiqhi Magalat, vol. 1, p. 163; Jadid Fight Masa'il, vol. 4, p. 
176; Jadid Fighi Mabahith, vol. 3, p. 147. 


Allah ta‘ala knows best. 
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Royalties for copyrighted material 


Question 


Is it permissible to receive royalties for copyrighted material? 
Generally, there are three ways in which this is done: 


1. A publisher or printer initiates a project and obtains the services of 
scholars for it. A remuneration is agreed upon for the task of writing, 
compiling, arranging, researching or other academic tasks. This 
system is by and large common among international publishing 
houses and printers. 


2. An author gives the right to publish to a publisher. They make an 
agreement that for each new edition of the book, the publisher will 
pay a certain amount to the author. This is known as a royalty. 


3. An author sells an eternal right to publish, and receives a large sum 
of money in return. In this way, all the rights of printing and 
publishing are held by the publisher. 


In all the above cases, the publisher is legally and morally bound not to 
make any alterations, changes, additions and subtractions to the 
original book. 


Which of the above is permissible according to the Sharr'ah? 


Answer 


It is permissible to receive royalties for copyrighted material. From the 
above three cases, there is no doubt whatsoever about the 
permissibility of the first one. The ruling for it is the same as for 
accepting the post of imamat [in a masjid] or teaching. The book which 
is produced will belong to the printer or publisher because it paid for 
the work to be done. 


As regards the second two, scholars of the past voiced differing 
opinions. In the beginning, most of them said that it was 
impermissible. In our times, the majority of the ‘ulama’ are inclined 
towards permissibility. Generally, copyrighting or exerting one's 
rights over written material is accepted as a right of the author for the 
following reasons: 


1. Current societal norms treat copyrights as commodities. Their sale 
and purchase are highly common. The practices of people play a major 
role in classifying something as wealth or a commodity. Details in this 
regard were given previously. 
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2. The jurists have permitted the acceptance of payment for teaching 
the Qur'àn, Hadith, fiqh, etc. The reasoning which they give for 
permissibility is found here as well. For example, if teachers were not 
paid, the system of teaching and educating will be affected. In the 
same way, if an author is not given this right despite so many efforts 
and difficulties in producing a written work, he will become de- 
motivated. An author spends considerable time and mental energies 
when producing a written work. Furthermore, the task of preserving 
Din, propagating it and researching it can be affected. This reasoning 
cannot be disregarded. 


3. This is a haqq asbaqiyyat (right of precedence) which is accepted by 
the Shariah. Observe the following narration of Sunan Abi Dawid: 


من سبق إلى ما لم يسبقم Ad]‏ مسلم فہو لم. (رواه البيبقى فى سننہ الكبرى: 
57 كتاب احياء الموات. وابو داود: ؟//8؛» باب فى اقطاع الارضين) 


4. To classify something as a commodity, it is necessary for it to be 
protect-able. The rights of an author are protected through legal 
registration. 


5. Another prerequisite to classify something as a commodity is that it 
must be possible to derive benefit from it. Immense benefit can be 
derived from this right. 


6. In addition to the need for many efforts in securing legal rights, 
large amounts of money have to be spent. It can therefore be made 
into a means of income. 


Further reading: Huqüq Aur Oen Ki Kharid Wa Faraukhat, pp. 208-215; 
Jadid Fiqhi Masaîil, vol. 4, pp. 178-184; Fight Maqalat, vol. 1, pp. 223-227; 
‘Itr Hidayah, pp. 343-344; Jadid Fight Mabahith, vol. 3. 


Allah ta‘ala knows best. 
Royalties for each new edition 


Question 


An author gave his book to a printer to print. He laid down the 
condition that after the book is printed, he will receive 250 copies. The 
remainder belongs to the printer. He may sell them at whatever price 
he wants. Is this agreement permissible? 


Answer 


If the author gave perpetual rights of printing to the printer, then the 
250 copies will be the value of the manuscript. The printer has 
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acquired perpetual rights for printing. But if he gave the right for one 
time, the 250 copies are the price of a single right to print. The right to 
print is one of the rights for which a person can ask for a 
remuneration. Details in this regard were given previously. 


If the author did not mention the number of times - whether once or 
perpetually - societal norms will be taken into consideration. As far as 
I know, the right is given for a single edition of printing. This is why 
the author has the right to have his book printed somewhere else. If he 
has the book re-printed at the same printer, he can make a new 
agreement and take a certain number of copies as per the new 
agreement. 


Allah ta‘ala knows best. 
The sale of a trading licence and pension 


Question 


Is it permissible to sell a trading licence, pension, etc.? 


Answer 


1. A trader or company obtains a licence from the government to 
facilitate its business. Through this licence, the business is protected 
against governmental obstacles in the import and export of goods. 
However, a licence is not a tangible item. Rather, it is a right which 
enables a business to sell goods in another city or market, to transport 
them, or to purchase them from other countries or cities. A 
considerable amount of effort and monetary cost is borne for 
acquiring this licence. Based on the following reasons, the sale and 
purchase of a licence is permissible. 


a) Its sale and purchase must be legally permissible. If it is not legally 
permissible, it will not be permissible according to the Shari'ah. For 
example, the licence is in favour of a specific person or company, and 
the law does not permit it to be transferred to another company, then 
the sale of this licence will not be permissible. 


b) The practice of its sale is common in the market. The traders - in 
their environment - treat a trading licence as they do any other 
commodity. It will therefore fall under the ruling of a commodity. 


c) Benefit can be derived from it. The Shariah does not prohibit 
deriving benefit from it. 


d) The right is an intrinsic right in favour of the one who has it. It is 
not for the sake of repulsing a harm. Also, it must be present. 
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e) It must be storable. A trading licence is protected legally through a 
written certificate or registration. 


Further reading: Fight Maqalat, vol. 1, p. 222; Jadid Fiqhi Masa’il, vol. 4, p. 
188; Huqüq Aur Oen Ke Kharid Wa Faraukhat, p. 193; Idah al-Anwar, vol. 1, 
p. 43, Na'ei Masá'il Aur ‘Ulama’-e-Hind Ke Fayslei, p. 105. 


The sale of a pension 
A pension can be sold in two ways: 


1. A person sells it to the government. In reality, this is not a sale but 
bringing forward a deferred contribution. If the government agrees to 
it, it will be permissible according to the Sharr'ah. 


2. It is not permissible to sell it to anyone other than the government. 
Firstly because the government itself does not approve of it. Secondly, 
it has certain disadvantages. For example, it is not permissible to sell 
the currency of one country for the currency of the same country on 
credit. 


Ahsan al-Fatawa: 


A pension is a type of gift. An employee is not its owner until he takes 
possession of it. This is why it cannot be sold. However, selling it to the 
government is not a sale in reality. It is a sale only in name. What it 
really means is that the large amount [gift] which the government had 
promised to give in instalments is now given at once, but for a lower 
amount. This transaction is permissible with the government.’ 


Imdad al-Fatawa: 


The government re-purchases it...this is a sale only in name. In reality, 
it is a complete donation from the government. This is why it is 
permissible through the approval of the government.’ 


Further reading: Ap Ke Masa’il Aur Oen Kā Hull, vol. 6, p. 53; Islam Aur 
Jadid Ma ‘ashi Masal, vol. 4, p. 168; Fatawa Haqqaniyyah, vol. 6, p. 39. 


Allah ta‘ala knows best. 


* Ahsan al-Fatawa, vol. 6, p. 521. 
? 11060 al-Fatawa, vol. 4, p. 580. 
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The difference between haqq mutaqarrar and ghayr mutaqarrar 


Question 


What details do the jurists have with respect to rights. What is the 
difference between haqq mutaqarrar and ghayr mutaqarrar? Which 
are the rights for which a remuneration can be accepted and which 
cannot be accepted? For example, what is the ruling with regard to 
pagri? 


Answer 


The ‘ulama’ have many discussions and differences on this issue. 
Nonetheless, it has become common practice to accept a remuneration 
for rights. 


The jurists have divided rights into two categories: (1) huqüq 
mutaqarrarah and (2) huqüq mujarradah. 


1. Haqq mutaqarrar: This refers to a right which changes after an 
agreement is reached, and its ruling changes. 


2. Haqq mujarrad: This refers to a right which does not change 
after an agreement is reached. It remains as it was. No type of 
change whatsoever takes place. 


An example of haqq mutaqarrar: 01535 (retribution). Before an 
agreement is reached, the killer's life was lawful. After an agreement is 
reached, his life becomes sacrosanct. It is permissible to accept a 
remuneration or to effect a reconciliation in rights of this nature. 


The right of pagri also seems to fall under this category. Before 
accepting a remuneration, the owner had the right of occupation over 
a property. After accepting a payment and reaching an agreement, the 
buyer now enjoys these rights. As though the buyer has acquired 
perpetual benefit. 


An example of haqq mujarrad: The right of pre-emption (shuf‘ah) or 
where a husband first gives his wife the right to implement a divorce, 
and later on says to her: "Choose me in return for one thousand." Both 
these are huqüq mujarradah, and no monetary benefit is attached. 


The right of shuf'ah is a haqq mujarrad because before the agreement, 
the land belonged to the buyer; and after the agreement, it still 
belongs to him. Also, where the wife was given the right to divorce - 
she was his wife before the agreement, and remains his wife after the 
agreement. In this case, the previous condition or situation has not 
changed. This is why it is a haqq mujarrad, and it is not permissible to 
collect a payment for it. 
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البداية: 


cle oly‏ من شفعتہ على عوض بطلت شفعتہ ورد العوض» OY‏ حق الشفعة 
ليس GA‏ متقرر فى المحل؛ بل ہو مجرد حق العملك» فلا يصح الاعتياض 
عنہ»... بخلاف القصاص لأنء ge‏ متقرر. (البداية: (st‏ 


شرح العناية: 

والفاصل بين المتقرر وغيره أن ما يتغير بالصلح Le‏ كان قبلہ فہو متقرر, 
وغيره غير متقرر» واعتبر ذلك فى الشفعة والقصاصء فإن نفس القاتل كانت 
مباحة في ge‏ من لہ القصاص» وبالصلح حصل لہ العصمة في دمم» فكان حقاً 
متقرراً Ul,‏ فى الشفعة فإن المشتري يملك الدار قبل الصلح وبعده على وجم 
واحد» فلم يكن le‏ متقرراً (شرح العناية ببامش تكملة فتح القدير: 
۹ء ما يبطل بم الشفعة» ط: دار الفكر) 


Other examples can be given under the above principles. Where it is 
permissible for a person to accept a remuneration for a right or to 
reach an agreement for it, and it is a haqq mutaqarrar. For example, 
the jurists say that a remuneration can be accepted for nuzül 'an al- 
waza if. In other words, an employee can vacate his post and appoint 
someone else in his place; and he takes a payment for doing this. This 
is also a haqq mutaqarrar because before the agreement, a particular 
person was at that post, and after the agreement, another person took 
over that post. 


العيني في فتاواه: ليس للنزول شيء يعتمد علیہ و لڪن العلماء والحكام 
مشوا ذلك للضرورۃ واشترطوا إمضاء الناظرء لعلا يقع فيم نزاع» ملخصاً من 
EA‏ شاد للد أن السعود. (الدر المختار مع فتاوى الشاى: ٠٠١/٤‏ 


سعيد) 
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وللاستزادة انظر: (فتاوى الشاى: cotet‏ سعيد. والاشباه والنظائر مع الحموى: 
.١‏ ومنحة الخالق على البحر الرائق: ٠١۳٤/١‏ کوئتہ) 


Some jurists consider it permissible to collect a payment for the right 
to irrigate a land - known as haqq ash-shurb. This is because 
previously the person did not have the right to take the water because 
it is a specific water. He now acquired the right to irrigate his land. 


بخلاف الشرب حيث يجوز بيعم تبعاً باتفاق الروايات» ومفرداً في رواية وسو 
اختيار مشايخ SV ach‏ حظ من الماء. (البداية: (vv‏ 

‘Allamah Sarakhsi rahimahullah writes in his al-Mabsüt: 
كان يفتي بجواز بيع الشرب بدون‎ SI شيخنا الإمام يحكي عن أستاذه‎ of 
فللعرف‎ coll ويقول: فيه عرف ظابر في ديارنا بنسف» فإنهم يبيعون‎ ey Vl 
دار الفكر)‎ ٠٠٠/٠٤١ الظابر كان يفتى بجوازه. (المبسوط:‎ 
‘Allamah Sarakhsi rahimahullah states that no consideration is given 
to societal norms in this case because they are against explicit texts 
[Qur'àn and Hadith]. However, later on, he himself explains the issue 
in more detail in Kitab al-Muzara'ah where he quotes the view of latter 


day scholars on the permissibility of bay' ash-shurb on the basis of 
societal norms. He does not condemn this view. He writes: 


وبعض المتأخرين من مشايخنا gal‏ أن يبيع الشرب ob‏ لم يڪن لہ أرض 
للعادة الظابرة فيہ في بعض البلدان» وبذه عادة معروفة candy‏ قالوا : إنما 
جوز الاستصناع Oly fol‏ كان القياس يأباه» فكذلك بيع الشرب بدون 
الأرضي الله عنه. (المبسوط للامام السرخسى: (wftv‏ 

وفى الفتاوى السراجية: بيع الشرب bes‏ للأرض cle‏ ومقصوداً كذلك في 
رواية وبم أخذ مشايخ بلخ. (الفتاوى السراجية: envi‏ كتاب البيوع» ما يجوز 
بيعم وما لا يجوز) 


Furthermore, he says that it is permissible to collect payment for haqq 
al-murür (the right of passage) because it is also like a haqq 
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mutagarrar in the sense that previously the person did not have the 
right to travel on a particular road, and now he got the right. 


The following is stated in al-Hidayah: 

أما حق المرور يتعلق بعين iR‏ وبو الأرض فأشبہ الأعيان. 

The permission to sell haqq al-murir is related by Ibn Sama‘ah: 
قال فى العناية: وبيع حق المرور» وو حق التطرق دون رقبة الأرض جائز في‎ 
دار‎ 4٠۹/١ رواية ابن سماعة. (العناية فى شرح البداية بہامش فتح القدير:‎ 
ort وتبيين الحقائق:‎ aLI و٠۳۷۳ الفكر. وكذا فى الفتاوى البندية:‎ 
ملتان)‎ 
الدر المختار:‎ 


وصح بيع حق المرور تبعاً للأرض بلا خلاف» ومقصوداً وحده في رواية» وبہ 
أخذ عامة المشايخ. وف الشامية: قولہ وبہ أخذ عامة المشايخ» قال الساتحاني: 
وہو الصحيح» وعليم الفتوی» مضمرات» انتبئ. (الدر المختار مع فتاوى 
الشاى: (asaca o‏ 


Similarly, in khula', a woman makes a payment to obtain a release 
from her marriage. This payment is not in exchange for a specific item 
or thing. It is paid to obtain her release. 


In marriage, the dowry is paid to acquire the right of marriage. 


In Sharh al-Majallah, it is stated that it is permissible to accept a 
remuneration - to keep the peace - for haqq 'ulüw and other huqüq 
mujarradah. 


قال الأتاسى في شرح المجلة: وعلى ما ذكره من جواز الاعتياض عن الحقوق 

المجردة ly‏ ينبغي أن يجوز الاعتياض عن حق التعلى» وعن حق الشرب» 

وعن حق المسيل بمال» OV‏ ذه الحقوق لم تثبت لأصحابها لأجل دفع الضرر 

ee‏ بل تثبت ed‏ ابتداءً GF‏ شرعي» فصاحب العلو إذا انيدم علوه قالوا: 

إن LS tale! ge «d‏ كان جرا عو Gaels‏ المفل فإذا رل هد oad‏ يمال 
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معلوم ينبغي أن يجوز ذلك على وجہ الفراغ والصلح؛ لا على وجہ البيع» كما 
V d y Cast JU Ge da yd gle‏ مهما إذا كان go> celo‏ اللو gid‏ | قد 
عجر عن salej‏ علوہ فلو لم يجر ذلك لہ على الوجہ الذي eli SS‏ يتضرر 
de e Al yay oda HANE‏ (شرح المجلة للاتاسى: OE‏ 

To summarize the above: Accepting a payment for haqq-e-mutaqarrar 
is mentioned in al-Hidayah and the commentary to it. As for a haqq 


mujarrad, e.g. haqq ta'alli, if there is a practice of accepting a payment 
for it, then it is permissible as per Sharh al-Majallah. 


Fatawa Haqqānīyyah: 


Although a copyright is related to huqūq mujarradah, one has to bear 
in mind that there are two types of huqūq mujarradah: 


1. Rights which have monetary gains attached to them, e.g. haqq 
wazīfah. 


2. Rights which do not have monetary gains attached to them, 
e.g. haqq shufah. 


The Shari'ah permits the acceptance of money/wealth in exchange for 
forfeiting one’s right which has a monetary gain attached to it. Since 
monetary benefit is attached to a copyright, its sale and purchase is 
permissible. It is referred to as haqq asbaqiyyat in juridical 
terminology.’ 


The same is mentioned in Nizam al-Fatawa, vol. 2, p. 316. 


We say: Monetary benefit is also attached to a house and shop. It is 
therefore permissible to accept a payment in exchange for their rights. 


فإنيم قالوا: يجوز أخذ العوض de‏ وجہ الإسقاط للحق. (فتاوى الشای: ٠١/٤‏ 
سعيد) 


In the above-mentioned case, the owner forfeited his right of 
occupation and accepted a remuneration in exchange for it. It ought to 
be permissible. 


1 Fatawa Haqqaniyyah, vol. 6, p. 111. 
356 


وحاصلم: أن ثبوت حق الشفعة للشفيع وحق القسم للزوجة» وكذا حق الخيار 
فى النكاح للمخيرة إنما ہو لدفع الضرر عن الشفيع والمرأة» وما ثبت لذلك لا 
يصح الصلح oY exe‏ صاحب الحق لما رضي علم sl‏ لا يتضرر بذلك» فلا 
aoa‏ شيعا A go> Ll‏ لم Sed‏ فليمق کد لکیل pny de nd ead‏ 
البر والصلة فيكون ثابتاً لہ أصالة» فيصح Chall‏ عنم إذا نزل عنم لغيره» 
ومثلم ما مر عن الأشباه من حق القصاص والنكاح والرق حيث صح 
الاعتياض عنہء SY‏ ثابت لصاحبہ أصالة لا على وجہ دفع الضرر عن 
صاحيم... الخ. (فتاوى الشاى: cot‏ سعيد) 


البداية: 


ومن ادعى على الآخر مالا فافتدى یمینہ أو ble‏ منہا على عشرة دراہم فہو 
جائز. (البداية: (cs/v‏ 


A person made a claim against another. The litigant made peace with 
the claimant and paid him some money. This is permissible. Here too, 
a remuneration was accepted in return for a haqq yamin. And this is 
permissible. 


Further reading: Huqüq Mujarradah Ki Kharid Wa Faraukhat by Mufti 
Muhammad Taqi ‘Uthmani Sahib; al-Madkhal al-Fighi al- Am, vol. 3 by 
Shaykh Mustafa az-Zarqa; Sharh al-Majallah; al-Mausü'ah al-Fiqhiyyah al- 
Kuwaytiyyah; Jadid Fighi Mabahith, vol. 3; al-Fiqh al-Islami Wa Adillatuhu, 
vol. 4. 


Allah ta‘ala knows best. 
A permanent lease 


Question 


A piece of land has been leased perpetually. Will this right be 
transferred to the heirs? In our province - Gujarat, India - tracts of 
land are leased from the government. A formal permanent lease 
agreement is signed. In this agreement, the government agrees to give 
a piece of land to a tenant on permanent rent. The revenue records 
contain the details of the person as a tenant. The government remains 
the owner of the land, and is accepted as such. The tenant is given the 
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right to exercise full control over the land. For example, he could rent 
it to someone else, construct a building on the land and give it out on 
rent, etc. However, the tenant cannot sell the land to anyone. In other 
words, a sale agreement of the land cannot be registered in any office. 


The government never takes the land back, nor does it stop the tenant 
from doing whatever he wants with it for as long as he is under that 
agreement. An annual rental is specified by the government, and this 
has to be paid by the tenant. 


My question is: Does this land belong to the government or is the 
tenant considered to be its owner? When the tenant passes away, will 
all his heirs have a claim over it or only that person whom the 
government chooses? 


Answer 


A permanent lease enables a tenant to enjoy this right perpetually. 
Therefore, when he passes away, this right will be transferred to his 
heirs. However, since there is no ownership of the property, it will not 
be permissible to sell it. Ownership will remain in the hands of the 
original owner. The heirs too will only have the right to use it, give it 
out on rent or loan it out. This latter right will not be transferred to 
them as a transfer of ownership. Furthermore, this right will be 
transferred to all the Shar'i heirs. 'Allamah Shami rahimahullah rights 
with reference to pagri: 


نعم Ge‏ بم فيما دعت إلیہ الحاجة وجرت بم فى المدة المديدة العادة وتعارفہ 
الأعيان بلا نحير JE.‏ المتعارف ف الحوانيت ...قلت: ورأيت في فتاوى 
الکازرونی عن العلامة اللقاني أنه لو مات صاحب الخلو by‏ منہ دیونہ 
ويورث عنم وينتقل QUI cud‏ عند فقد الوارث. (فتاوى الشای: ect‏ 
مطلب فى خلو الحوانيت» سعيد) 


In the Shari'ah there are certain rights which are inherited and 
distributed among all the heirs as per the shares which the Sharr'ah 
has allocated to them. For example, the right of qisas (retribution) and 
diyat (blood money) is transferred to all the heirs. ‘Allamah Sarakhsi 
rahimahullah writes: 
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ولأن القصاص ge‏ الميت بدليل أنه لو عفا عن الجارح صح وانقلب Yo‏ 
تقضى منم ديونم وتنفذ وصاياه ويورث عنم. (المبسوط للامام السرخسى: 
00 

The right of rental is also from among those rights in which the laws of 


inheritance will apply, and be distributed among all the heirs. The 
author of al-Hidayah states: 


وأصل بذا أن القصاص حق جميع الورثة وكذا الدية... ولنا أن علیہ الصلاة 
والسلام أمر بتوريث امرأة أشيم الضبابى من عقل زوجها أشيم Sy‏ حق 
يجرى فيہ الإرث. (الہداية: ؛/كلاه» باب القصاص فيما دون النفس) 

‘allamah Zayla't rahimahullah clarifies this further: 
$6 ولنا قولہ علیہ الصلاة والسلام: من ترك مالاً أو حقاً فلورٹتہ ومن ترك‎ 
والقصاص حقہ فيكون لجميعبم كلمال وأمر علیہ الصلاة والسلام‎ [oi 
بتوريث امرأة أشيم الضبابى من دية زوجها أشيم ولأن القصاص حق يجرى‎ 
pra كان‎ cpl ge Gas ole oUul Jy :فقن‎ ye ol ge الاريك‎ ad 
بعد الموت‎ BS بين الصلبى وبين ابن الابن فثبت لسائر الورثة والزوجية‎ 
علي رضي الله عنه يقسم الدية على من ا‎ OSs حق الإرث...‎ 1 
الميراث والدية حكمبا حكم سائر الأموال.‎ 
وبہامشہ قولم: والورثة کلہم فى ذلك سواءء قال الإتقانى: والأصل في ذلك أن‎ 
BBV, Sal معان‎ abl Gath de be amas Gye عمق‎ E 
ذلك سواء والزوج والزوجة فى ذلك سواء نص علیہ الكرخى فى مختصره.‎ 
ط: امداديم» ملتان)‎ ewe /5 (تبيين الحقائق مع الحاشية:‎ 


It becomes clear from the above quotations that 01535 and diyat are 
rights which are transferred to the heirs, and that all heirs are 
partners in them. Observe the following with reference to the right of 
wasiyyat and the right of shuf ah: 


359 


قال فى البداية: Oly‏ مات المشتري لم تبطل أى الشفعة OY‏ المستحق باق ولم 
يتغير سبب حقم. (البداية: (vey‏ 


This means that if a buyer bought a land and he passes away, the right 
of shuf'ah will be transferred to his heirs. 


The author of al-Hidayah writes with reference to the right of wasiyyat: 
قال: إلا فى مسئلة واحدة وہی أن يموت الموصى ثم يموت الموصى لہ قبل‎ 
(oro/t اكيبا نان (الكد 3ف‎ thy, Sle دغل امرض دق‎ geal 


In other words, if Zayd makes a bequest of one third of his estate in 
favour of ‘Amr, and ‘Amr passes away after the demise of Zayd, the 
right of the bequest will be transferred to the heirs of ‘Amr. 


Hadrat Maulana Qadi Mujahidul Islam Sahib rahimahullah writes with 
reference to pagri: 


If the silent approval of societal norms was put into words, it would 
mean that when a landlord collects pagri from a tenant at the time of 
renting a property to him, it means that while he has maintained his 
ownership right, he has sold the right of occupation. This right of the 
tenant cannot be seized by the landlord. It will also be transferred to 
the tenant’s heirs.’ 

Jadid Ma‘ashi Nizam: 

In a permanent lease agreement, the tenant receives a permanent 
right of leasing a property. After he passes away, the right is 
transferred to his heirs, but not ownership. Ownership of the property 
remains with the original owner. The tenant receives the right to use 
the property. When he passes away, the same right is transferred to 
his heirs. This is because in a permanent lease agreement, there is no 
ownership; only a right.’ 


It becomes crystal clear from the above quoted texts that a permanent 
lease agreement is a permanent right which will be transferred to the 
heirs, as is the case with other rights. Ownership will remain with the 
original owner. Nonetheless, the right to rent or occupy the property 
will be transferred. Also, it will be transferred to all the heirs; there is 
no stipulation for sons alone. 


` Majallah Fiqh Islami, vol. 1, p. 83, Islamic Fiqh Academy, India. 
? Jadid Ma ‘ashi Nizam, p. 393. 
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There is a text of 'Allamah Shami rahimahullah (in Majmü'ah Rasaá'il Ibn 
‘Abidin, vol. 2, p. 152), and a statement of Mufti Muhammad Shafi 
Sahib rahimahullah (in Jawahir al-Fiqh, vol. 5, p. 20) which show that 
the right of permanent occupation rests with the sons only. In the 
absence of son/s, the daughter/s will receive that right. We are of the 
view that this view is surpassed on account of the previously-quoted 
texts. Other jurists and ‘Allamah Shami rahimahullah himself (as 
quoted previously) consider it to be an inheritance, and everyone 
[sons and daughters] have a right in it. 


Nowadays, a permanent right is considered to be a valuable asset. To 
give it to one heir and deprive the others is most certainly against the 
spirit of the Sharr'ah. 


Allah ta‘ala knows best. 
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CURRENCY TRANSACTIONS 


Exchanging one currency for the same currency 


Question 


What is the ruling with regard to changing an old currency with a new 
one with a difference in the amount? Some muftis say that it is 
impermissible because it entails bay‘ bi al-fils bi al-filsayn, and 
irrespective of the monetary price, it is a valuable metal. On the other 
hand, paper money - without a monetary price - has no value; it is a 
useless item. Therefore, it is not correct to apply the rules of coins to 
paper money. What is the ruling of your Dar al-Iftà in this regard? 


Answer 


The fundamental and natural currency of the Shari'ah is dirhams and 
dinars. The currencies which are in vogue today are thaman-e-'urfi (an 
accepted currency); not thaman-e-khalqi (a natural currency). This is 
why all the rules of a natural currency will not apply to it. After all, 
there is a major difference between the two. The value of a natural 
currency is perpetual, while the value of a thaman-e-‘urfi exists for as 
long as a government classifies it as such. If it announces the 
cancellation of its currency, its value will cease to exist. Nonetheless, if 
modern-day currencies are exchanged - one for another - then there 
ought to be room for its permissibility. 


ال فول eee‏ حم بعال ay AN | BEN E heyy‏ 
بالاصطلاح وببو سلعة فى الأصل كالفلوس فإن كانت AL‏ فبي ثمن Jb‏ 
فسلعة. (البحر الرائق: OLS evi‏ الصرف» كوئتہ. وكذا فى تبيين الحقائق: 

(VY ملتان. والمحيط البربانى:‎ ٤ 
If a modern-day currency is exchanged with a difference in the 


amount, this exchange could take three forms: 


1. It is unspecified by both parties. Neither of the parties 
specified it. This exchange is unanimously classified as 
unlawful and haram on the basis of bay‘ al-kali bi al-kālī. 


2. One party specifies it while the other does not. If the 
unspecified currency is deferred, the exchange is unanimously 
classified as unlawful. If the unspecified currency is not 
deferred, but possession of it is not taken on the spot, there 
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are differences of opinion on its permissibility. Some ‘ulama’ 
say it is permissible while others sat it is not. 


3. The currencies are specified by both parties. The ‘ulama’ differ 
in this regard. Imam Abū Hanifah and Imam Abū Yüsuf 
rahimahumallah are of the view that it is permissible while 
Imam Muhammad rahimahullah says it is not. This is because 
Imam Muhammad rahimahullah does not believe in any 
difference between a thaman-e-khalqi and thaman-e-‘urfi. 


وإذا باع فلساً بفلسين حالة الرواج» فبذه المسألة على ثلاثة أوجم: أحدبا: أن 
يبيع فلساً بغير عینہ بفلسين بغير أعيانبما وفي بذا الوجہ» البيع فاسد 
لوجبين: أحدبما أن بذا بيع الدين بالدين. Gly‏ أن الجنس بانفراده حرم 
للنساء عندنا. 
الوجم illl‏ إذا باع فلساً بعینہ بفلسين بأعيانبما وفي بذ الوجم البيع جائز في 
قول أبي حنيفة aly‏ يوسف» وقال محمد: لا يجوز. 
والوجم الغالث: إذا كان أحد البدلين عيناً والآخرديناً By‏ بذا الوجہ إن كان ما 
فى الذمة مؤجلاً لا يجوز البيع لما ذكرنا أن الجنس col BL‏ يحرم النساء عندناء 
dell GL OB oly‏ كبر d de ob Ke Y epe‏ يد لا OY oue‏ اعد 
لو باع فلساً بعینہ بفلسين بأعيانهما لا يجوز فإذا كان أحد البدلين بغير عينم 
أوك. 
Ll,‏ على قول Ul‏ حنيفة وأبي يوسف: فقد اختلف المشايخ» بعضهم قالوا: 
يجوزء OY‏ الفلوس عندبما تصير بمنزلة العرض حال مقابلتء لجنس قالوا: لو 
باع فلساً بعینہ» بفلسين بأعيانبما يجوز فإذا صار الفلس المعين على مذيبهما 
بمنزلة العرض كان بمنزلة ما لو باع عرضاً بعينه بفلسين فى الذمة. pcs‏ من 
قل La) Laake: GION «je S‏ ین E‏ تحال dac agas‏ 
البدلين» فلا يجوزء وبذا OY‏ الفلوس الرائجة لبا حكم العرض من وجم. 
(المحيط البربافى: (sv-/¥‏ 
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وفى البحر: وليس مرادبم خصوص بيع الفلس بالفلسين بل ole‏ حل 
التفاضل ge‏ لو باع فلساً بمائة على التعيين جاز عندبما. (البحر الرائق: 
٦‏ باب الرياء کوئتہ) 

وف الفتاوى البندية: ولو باع فلساً بعینہ بفلسين بغير Lekel‏ أو على 
العكس لا يجوز ما لم يقبض ما كان ديناً فى المجلس. (الفتاوى البندية: 


سم 
وف reall‏ لو Gad‏ فا ded! d lus of‏ عاق YT ull uml)‏ 
کوئتہ) 


وفي فتح القدير: وأصلہ (الخلاف مبني (de‏ أن الفلس لا يتعين بالتعيين ما 
دام (Al,‏ عند محمد وعندبما يتعين. (فتح القدير: ١/۷‏ دار الفكر) 

The author of al-Hidayah, Ibn Humam and ‘Allamah Abū Bakr Kasani 
gave preference to the view of Imam Abū Hanifah and Imam 


Muhammad  rahimahumallh. Shams al-A’immah Halwānī 
rahimahullah said that the verdict is issued on their view. 


فتح القدير: 

وتأخير Calls‏ بحسب عادة المصنف ظابر في اختياره ad‏ (فتح القدير: 
s\oA/¥V‏ كتاب الصرف» دار الفكر) 

قال الشيخ الإمام الأجل شمس AS‏ الحلواني: كل جواب فى الفلوس فهو 
الجواب فى الدرابم البخارية Gel‏ بها الغطارف» وكذلك الجواب فى الرصاص 
Hy AM Gel,‏ أن يكون ق GSM GS SUS all‏ سق لو 
باع واحداً منهما باڻنين يجوز بعد أن يكون يداً ay‏ بذا بو المختار للفتوق 
كذا فى الغياثية. (الفتاوى البندية: (vvv‏ 
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Another angle to the issue of permissibility 


If we were to disregard the issue of monetary value and look at it from 
a different angle, we still do not see any reason for making it 
impermissible. When money is exchanged with differences in the 
amount - even if the currency is the same on both sides - there is no 
weight [of the currencies as in the case of gold and silver]. And for it to 
be classified as usury, it is necessary to have the weight with the 
genus. The reason for this is that money [cash notes] are included as 
items which are counted. And when counted items of the same genus 
are exchanged, it is permissible for there to be a difference in the 
number. This is on the condition that the items which are exchanged 
by both parties are present in the place of the transaction, and they 
are specified. 


وإن قلنا: إن الشمنية لا تبطل إلا أن ربا النقد إنما يجري with‏ والقدر وببو 
الكيل أو الوزن Ley‏ إن وجد الجنس لم يوجد القدرء أما الكيل فظابر وأما 
الوزن» فلأن الناس تعارفوا بيع الفلوس عدداً لا وزناً ولبذاء قلنا: إذا باع 
فلساً بعينه وأحدبما أثقل من الآخر وزناً أنه يجوز ولو كان موزوناً لكان لا 
يجوز كما إذا باع دربماً بدربم أثقل من الآخر وزناً وببنا لما جاز علمنا أن 
الوزن ساقط الاعتبار فى الفلوس فلم يوجد إلا الجنس فلا يجرى الربا. 
(المحيط البربافى: (SN‏ 

وف البدائع: ويجوز بيع العدديات المتقاربة من غير المطعومات بجنسبا 
متفاضلاً عند yl‏ حنيفة Gly‏ يوسف بعد أن يكون ae be‏ كبيع الفلس 
بالفلسين باعيانبما. (بدائع الصنائع: 185/0 سعيد) 

Gs‏ فتح القدير: قولہ ويجوز بيع البيضة بالبيضتين... إن ذلك كلم مشروط 
بڪونہ ae by‏ أو بي من مسائل الجامع الصغير» صورتها فيہ: محمد عن 
يعقوب عن Ul‏ حنيفة في بيع بيضة ببيضتين وجوزة بجوزتين وفلس بفلسين 
ei aras‏ ترق luo‏ بود E C‏ كان yal eee‏ لاني Ss‏ أحدبما ديناً. (فتح 
القدير: ٠/۷‏ دار الفكر) 
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لانعدام المعيار» oly‏ كان أحدبما نسيئة لا يجوز oY‏ الجنس بانفراده يحرم 
النساء. (شرح العناية على بامش فتح القدير: ee‏ دار الفكر) 


فتاوى الشاى: 


ثم اعلم أن ذكر النساء للاحتراز عن التأجيل» OY‏ القبض ف المجلس لا 
يشترط إلا فى الصرف وبو بيع OLE‏ بعضها ببعض LÍ‏ ما عداه فإنما يشترط 
فیہ التعيين دون العقابض. (فتاوى الشای: ave/o‏ باب الرباء سعيد) 


Some objections and answers to the above 


1. Some muftis say that it is not correct to compare currency notes 
with coins because even when the value of a coin becomes non- 
existent [as a currency], it is still of high monetary value. On the hand, 
a currency note becomes valueless when the currency is cancelled. 


The answer to this is that paper money in itself is also something to 
which a tangible value could be attached. Without its monetary value, 
it can still be used for different purposes, e.g. burning it, 
beautification, making a necklace, reusing it by recycling it. In fact, 
sometimes an old note becomes more valuable because people store it 
as an investment or the government takes it back at a higher price. 


Refer to Jadid Fiqhi Mabahith, vol. 2, p. 81 for further details. 


The second answer to this is that when it comes to monetary value, a 
difference of this nature is not harmful. This is because the definition 
which the jurists give for fulüs (money) includes paper money; it is not 
specific to minted coins. 


Shaykh Ahmad Zarqà writes in Sharh al-Qawa‘id al-Fiqhiyyah: 

والذي يظبر أن الورق النقدي الرائج في بلادنا الآن ونظيره الرائج فى البلاد 
الأخرى» بو معتبر من الفلوس النافقة» وما قيل Gad‏ من الأحكام السابقة 
يقال فيہ OY‏ الفلوس النافقة بي ما كان متخذاً من غير ep aided‏ 
والفضة.... والورق المذكور من بذا القبيل» ومن يدعي تخصيص الفلوس 
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النافقة بالمتخذ من المعادن فعليم البيان. (شرح القواعد الفقبية» للشيخ أحمد 
الزرقاء ص (Wt‏ 


In fact, as per a statement of Imam Malik rahimahullah, fulüs is also 
made of leather. 


لوأن الناس أجازوا بينهم الجلود حتى تڪون لبا سكة وعين لكربتها أن تباع 
بالذبب والورق نظرة. (المدونة الكبرى: fv‏ التأخير في صرف الفلوس» دار 
الفكر) 


às‏ المصباح المنير: الفلس الذي يتعامل بم. (المصباح المنير: 4۸۱/۲ بيروت) 
Further reading: Jadid Fight Mabahith, vol. 2, p. 133.‏ 


Although a currency note is a piece of paper, it falls under the 
category of fulüs. It can be exchanged with variations in the amount. 
This is clearly stated in Fath al-Qadir: 


لوباع كاغذة بالف ره برل يكره. (فتح القدير: o/y‏ كتاب USS‏ دار 
الفكر. وكذا فى رد المحتار: ero‏ سعيد) 


Therefore, those who say that a currency note is valueless when its 
monetary value is removed are incorrect. 


2. Some scholars prohibit it on the basis of the following statement of 
the author of al-Hidayah: 


ومشايخنا لم يفتوا بجواز ذلك فى العدالى والغطارفة لأنها أعز الأموال في 
ديارنا فلو أبيح التفاضل فيہ ينفتح باب الربا. (البداية: (vof‏ 


The actual reason for the prohibition of ‘adala and ghatarifah was that 
silver used to be present in it in those days. Since silver is a thaman-e- 
khalqi and that too, because the silver was on the surface, people used 
to treat it as silver. Mixing it with other valuable metals did not cause 
major differences in its value when compared to the value of silver. 


أن الفضة oly‏ كان أقل فبى قائمة JEW‏ حقيقة» فإنبا ترى OU uU,‏ 
اللون لون الفضة ومتى أذيبت تخلص الفضة وتخرج lay‏ خالصةً... فكانت 
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الفضة قائمة باعتبار الحال والمأل... فلأن الفضة يجعل فى الصفر لترويج 
الصفر بالفضة ولبذا سموه درابم» ولبذا جعلوا الفضة ظابراً والصفر باطتاً 
فكانت الفضة معتبرة وإن كان أقل من الصفر.(المحيط البربانى: (SVV/V‏ 


This is why the jurists included it in bay‘ as-sarf, and said that it is 
necessary for mutual possession to take place when it is exchanged. 


ولکنہ مع بذا صرف bite ge‏ القبض قبل الافتراق... لوجود الفضة من 
الجانبين. (فتح القدير: evoC/N‏ كتاب الصرف» دار الفكر) 


Hadrat Maulana Rashid Ahmad Gangohi rahimahullah also gives 
preference to the view of Imam Abū Hanifah and Imam Abū Yüsuf 
rahimahumallah. He says that it is permissible to exchange money 
with differences in the amount. 


Fatawa Rashidiyyah: 


We conclude that fulüs is a countable item. If it is exchanged for the 
like of it, it is permissible because the genus is the same. Since there is 
no weighing and measuring, differences in the amount are permissible 
but a deferred payment is haram. This is the verdict of Imam Abi 
Hanifah and Imam Abū Yüsuf rahimahumallah and it is the stronger 
view.” 


Mufti Nizam ad-Din A'zami rahimahullah and Mufti Farid Sahib also 
state that it is permissible.’ 


Summary of above: 


It is very rare to sell notes on the spot with differences in the amount. 
Occasionally, people exchange old notes for new ones on the occasion 
of ‘id. Exchanging of notes is not practised in normal situations. As for 
the rupees or rands which are accumulated as interest from a bank, 
and then increase in number after a passage of time - this is usury and 
it is absolutely haram. This is known as Qur’anic usury: 


55 225 قَلَكُمْ 525 أَمْوَالِكُمْ. لا 552085 5 65:385 


! Fatdwa Rashidiyyah, p. 537, Maktabah Rahmaniyyah. 
? Muntakhabat Nizam al-Fatawa, vol. 2, p. 374; Fatawa Faridiyyah, vol. 2, p. 677. 
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If you repent, then for you is your capital wealth. 
Neither should you wrong anyone nor should 
anyone wrong you.! 


In short, increasing a loan amount because of an increase in the period 
of the loan is totally unlawful. 


Some scholars such as Mufti Kifayatullah Sahib rahimahullah, Maulana 
‘Abd al-Hayy rahimahullah, Mufti Taqi Sahib and others are of the 
view that it is not permissible to sell currency notes when there are 
differences in the amount. 


This view is based on caution. In the light of the above proofs, there 
ought to be room for permitting the sale of currency notes with 
differences in the amount. 


The decision of the Islamic Fiqh Academy on the issue of exchanging 
currency notes: 


Presently, transactions with currency notes have completely replaced 
the natural currencies - gold and silver. Mutual loans and credits are 
conducted through notes. This is why currency notes are similar to 
thaman-e-haqiqi (genuine monetary value) as regards the rules which 
apply to them. Therefore, exchanging the currency of one country 
with the currency of the same country with differences in the amount 
is impermissible; neither in a cash transaction nor in a credit 
transaction. 


Allah ta'ala knows best. 
A bill of exchange 


Question 


Zayd bought goods to the value of R100 000 from ‘Umar. It was agreed 
that Zayd will pay the amount after two months. He gave 'Umar a post- 
dated cheque which he will be able to cash only after two months. 
However, 'Umar needs the money immediately, so he goes to Bakr or 
to a bank and sells the cheque or bill for R98 000. Bakr or the bank will 
receive the R100 000 after two months [as per the date on the cheque]. 
Is this transaction permissible? 


Answer 


This is an interest transaction because Bakr or the bank paid R98 000 
and will collect R100 000 after two months. Yes, if there is an urgent 


! Sarah al-Baqarah, 2: 279. 
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need, ‘Umar could sell goods to Bakr or the bank for R98000 and 
collect R98 000 from it. The same buyer [Bakr or the bank] must take 
possession of the goods and then re-sell them to ‘Umar for R100 00 on 
a two-month credit basis. This is one leeway which could be resorted 
to at the time of need. 


Further reading: Jadid Mu'amalat Ke Shar't Ahkam, vol. 1, p. 147; Islam Aur 
Jadid Ma'ishat Wa Tijarat, p. 123; Islam Aur Jadid Ma'ashi Masa’il, vol. 7, p. 
251; Gharar Ki Süratei, pp. 334-337. 


Allah ta‘ala knows best. 

Exchanging one currency for a different currency 

Question 

There are two ways of sending money to another country: 


1. A bank or person in South Africa is given one thousand dollars 
or eight hundred rands. After two or three days, a specified 
amount of rupees is collected in Karachi or Delhi. The wrong 
which seems to be committed here is that when a currency is 
exchanged for a currency, the two parties must take 
possession of it in the same assembly; and this is not found 
here. 


2. Fifty thousand rupees are sent from Karachi to Lahore through 
a bank or someone else. Those very same rupees do not reach 
Lahore. Rather, that same amount is given to the recipient 
through the bank. Some scholars say that this is saftajah (bill of 
exchange) which is prohibited in the books of jurisprudence. It 
is also known as a bill of exchange. 


What is the Sharrah ruling with regard to these two forms of 
exchange? 


Answer 


1. In the first case, rupees are received in return for dollars, and the 
currencies of two countries are classified as different species. This 
transaction will therefore be permissible with differences in the 
amounts. Furthermore, because this is a thaman 'urfi and not a 
thaman 220101, it is not necessary for both parties to take possession of 
it in the same assembly. Yes, it is necessary for one party to take 
possession of it so that one abstains from bay‘ al-kali bi al-kali. A 
detailed fatwa on thaman ‘urfi not being under the ruling of thaman 
haqiqi was issued previously. 
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2. The second scenario appears to be saftajah. The root of this word 
means “to make a hole and store”. In olden days, people used to make 
a whole in a walking stick [for example] and conceal their dirhams and 
dinars in it to protect them against thieves. They would then convey 
the coins in this way. This is why this is referred to as saftajah. The 
essence of saftajah is that a person gives one thousand dirhams as a 
loan to another person, and lays down the condition that he will 
collect this amount from him or from his representative in a certain 
city. The jurists says that this is prohibited because it falls under the 
ruling of: 


كل قرض جر نفعا فهو ربا. 
A loan which attracts a benefit is usury.‏ 


Because of this loan, the lender acquired safety for the movement of 
his money. This is why it is prohibited. However, there are two 
conditions. One is that it must be a loan. If a person gives the money as 
a trust (amanat) then there is no objection. If the entrusted item is 
destroyed, the person to whom the item belongs has been destroyed. 
The second condition is that the lender lays down the prerequisite 
that he is giving the loan on condition that the borrower must pay it to 
him in a certain city. If he lends the money without such a condition, 
and the borrower wrote to someone in the other city to pay the person 
there, then it will not be disapproved. 


فشرط الكرابة أو عدم الجواز شيئان: الأول أن يدفع JUI‏ في بلده قرضاً لمن 
يكتب od‏ فلو دفعم أمانة لم يكره ولم يفسد. Guy‏ أن يشترط عليه في 
عقد القرض أن يكتب لہ بم إلى البلدة الأخرى فلو لم يشترط لم يكره عن 
عطاء بن al‏ رباح أن عبد الله بن الزبير رضي abl‏ عنه كان يأخذ من قوم 
بمكة درابم» ثم يكتب بها إلى مصعب بن الزبير رضي الله as‏ بالعراق 
فيأخذونها منہ» فسئل ابن عباس رضي الله عنه عن «S05‏ فلم ير بم باس 
فقيل لہ: إن اخذوا أفضل من درابمهم؛ قال: لا بأس إن اخذوا بوزن درابمبم» 
وروي في ذلك عن على رضي الله عنه. 

فإن صح ذلك عنہ» وعن ابن عباس رضي الله عنه Lab‏ أرادا ably‏ أعلم إذا 
كان ذلك بغير شرط. السنن الكبرى للبيبقى: (5/؟ه": دار المعرفة» بيروت). 
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(الفقہ x‏ وادلتہ» فقہ المعامللات» القسم الاول» حكم السفتجة» ص 


(w& 


فتح القدير: 

والقرض بهذا الشرط فاسد ولو لم يكن مشروطا جاز وصورة الشرط ما فى 
e Sy Bai esl‏ كدي ل «Jl‏ 3-353835 
يجون oly‏ أقرضم بغير شرط وكتب جاز. (فتح القدير: LS ١/۷‏ الحوالة» 


If the person give the dirhams as a loan to the bank or to any person, 
pays for the courier of the money, and then makes a condition in the 
transaction that he will collect the money in a certain city; then this 
will be permissible. This is because the benefit of acquiring a safe 
transport (here the objective is not safety but the conveyance of the 
money) is not because of the loan. Rather, a remuneration has been 
given for it, and the bank has been made the representative for the 
remuneration. Generally, a fee is paid for a money order or to a bank 
for conveying the money. There is no objection to such a transaction. 
Maulana Fath Muhammad Lucknowi rahimahullah writes in the 
marginalia of Sharh al-Wiqayah that it is permissible. Details in this 
regard are to be found in Takmilah 'Umdah ar-Ri'ayah, vol. 2, p. 119. 


Allah ta‘ala knows best. 
When a measured item becomes a weighted one 


Question 


It is common practice in villages for a woman to borrow three kilos of 
flour. She then returns the same amount after a few days. The books of 
jurisprudence state that wheat and flour are from among the 
measured items, and it is not permissible to change a measured item 
into a weighed item because even when there is equality in weight, 
their could be differences in measurement. What is the ruling of the 
Shariah? 


Answer 


This is a loan agreement, and it is essential to return the same amount 
in a loan agreement. Since three kilos is an equal of three kilos, this 
agreement is permissible. It is also permissible to sell three kilos of 
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flour in return for three kilos flour in a non-deferred transaction. 
Since flour has become a weighted item - and Imam Abū Yüsuf 
rahimahullah is of the view that when a measured item becomes a 
weighted one in a society, then it is permissible to sell it for the same 
weight - the fatwa is issued on his view. 


وقال مصطفن أحمد الزرقا: خلافاً GY‏ يوسف الذي يعتبر المقياس المتعارف 
Lays‏ مط ا ق كل وقى aiias eost‏ قياس الان Yes call iss‏ 
حيث يعلل Gall gall‏ الذي کان قائماً وقت وروده» فلا يكون اتباع 
العرف عند ui‏ يوسف WE‏ للنص» بل يراه ہو الموافق للنص» call oly‏ 
على المقياس القديم الذي ورد فى النص بو المخالف للنص» فبو يعتبر 
Gas alll‏ عرفا عق 1 تك ف coll gola‏ عي النص کن 
بو المتعارف حين وروده el‏ ولو كان المتعارف مقياساً آخر لورد النص 
بذلك الآخرء oY‏ مقاييس الكميات تتبع الأعراف» ولتنظررسالة "ذشر 
العرف فيما بنى من الأحكام على العرف" لابن عابدين. وقد أوضحت بذه 
المسألة في كتابى المدخل الفقبى العام. (حاشية شرح القواعد الفقبيةء ص 
١‏ تحت القاعدة: العادة محكمة) 

Allah ta‘ala knows best. 


A forward exchange contract 


Question 
Is a forward exchange contract permissible? This is how it works: 


It entails the exchange of currencies of different countries whereby, 
for example, dollars will be paid on a specified date in the future. This 
is known as a forward exchange rate. The specified date in the future 
is generally set at three months. The deferred value of the currency 
differs from the present cash value. In other words, it is paid with an 
additional amount. 


For example, a South African company purchases goods from an 
American company for $100 000. Both parties agree that the goods will 
be handed over after three months and the price [$100 000] will also be 
paid at that time. During this three-month period, there is a strong 
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possibility of the value of the dollar increasing, due to which the South 
African company could suffer losses because it could be required to 
pay more rands for the same amount of dollars. To protect itself 
against this possible loss, the South African company enters into a 
forward exchange contract with a bank. The company buys the dollars 
at the current rate. It will pay the rands immediately but receive the 
dollars after three months - the time when it has to pay the dollars to 
the American company. What is the Shart'ah ruling in this regard? 


Answer 


If a currency is sold for a different currency for the future, it could 
have the following three scenarios: 


1. If dollars are bought in exchange for rands for the future, and all the 
rands were paid so that one will receive the dollars on a specified date 
at the end of three months, then this transaction could be included in 
salam. If the prerequisites for salam are fulfilled, the transaction is 
correct and permissible as a salam agreement. 


The conditions for salam are to be found in this acronym: 
CORR 
1. The mim represents the miqdar (amount) of the salam item. 


2. The sad represents the sifat. The attribute of the item has to be 
known. 


3. The jim represents the jins. The genus of the item has to be 
known. 


4, The nün represents the nau'. The type or category of the item 
has to be known. 


5. The alif represents the ajal. The time-period has to be known. 
6. The mim rà represent miqdar ra's al-màl - the capital amount. 


7. The tà represents tasmiyyatul makān - the place has to be 
specified. 


I am of the view that currencies fall under the classification of fulüs-e- 
náfiqah, i.e. a currency which is in vogue. A currency is not a thaman 
haqiqi because only gold and silver are classified as thaman haqiqi. 


In a salam transaction, it is essential to take possession of the capital 
amount. For the sake of possession (qabdah), takhliyah and qabdah 
hukmi will suffice. Also, if the amount is transferred into an account, it 
will suffice. 
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If the two parties do not engage in a salam transaction, they have the 
leeway of giving one currency at present and the other currency later 
on. 


ويجوز السلم فى الفلوس عدداً في ظابر الرواية كذا فى الينابيع وبو الصحيح 
بكذا فى النباية. (الفتاوى البندية: ٠۸۴/۳‏ فصل فى بيان ما يجوز السلم) 


فتح القدير: 
وكذا فى الفلوس عدداً أى يجوز السلم فى الفلوس bae‏ بكذا ذكره محمد فى 
<vo/Y‏ دار الفكر) 


2. The second scenario is when the rabb as-salam does not pay 
anything. This is not permissible because it entails bay‘ ad-dayn bi ad- 
dayn. Furthermore, it is necessary to hand over the capital amount in 
a salam transaction. 


قال فى البداية: ولا يصح السلم حتى يقبض رأس JUI‏ قبل أن يفارقم فیہ أما 
إذا كان من النقود SUG‏ افتراق عن دين بدين وقد نہی coll‏ صل الله علیہ 
وسلم عن ASII‏ بالكالك. (البداية: */دو) 

3. The third scenario is that a part of the capital amount is given, and 
not the entire amount. The transaction will be permissible in respect 
to the amount which was paid, while it will remain impermissible with 
respect to the unpaid amount. However, if a promise is made in 
scenario numbers two and three, and an agreement is not made, then 
there could be leeway for its permissibility. When the promise is in the 
form of a condition, it will be obligatory to fulfil it. For example, “If I 


give you the dollars on such and such date, you will have to sell me 
pounds at such and such price.” 


المواعيد في صورة التعليق تڪون لازمة مثل أن يقول بع بذا الشيء من فلان 
بحذا فإن لم يعطك الغمن فأنا أعطيم. (شرح المجلةء للأتاسى» SAN‏ شرح 
القواعد الفقبية» (cw‏ 
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Mulla ‘Ali Qari rahimahullah writes: 

المواعيد قد تكون لازمة» قال رسول الله صل الله عليہ وسلم: العدة دين 

فيجعل بذا الميعاد لازماً لحاجة الناس إليہ. (شرح النقاية: tov]‏ قبيل فصل 
الاقالة» بيروت) 

Furthermore, this is one form of hundi (bill of exchange) in which 

there is room for deferment because it is a customary currency and 


not a genuine currency [gold or silver] in which there is no room for 
deferment. 


Allah ta‘ala knows best. 
Exchanging currencies of different countries 


Question 


A person gave R500 to another and said: “After three months, you 
must give me such and such amount of dollars in exchange for the 
rands.” Is this permissible? 


Answer 


A currency is not a genuine thaman, but a customary one. 
Furthermore, countries have different names for their currencies. 
Therefore, it is not necessary for mutual taking of possession on the 
spot; it could be deferred. 


The following is stated in Fiqhi Maqalat: 


Businessmen and people in general are in the habit of giving the 
currency of one country to a certain person and saying to him: "You 
must pay me such and such currency after such and such time at such 
and such place." Imam Abū Hanifah rahimahullah is of the view that 
this is permissible because when a thaman is sold, it is not a 
precondition for the thaman to be in the possession of the one selling 
it. Thus, if the currencies are different, it will be permissible to sell 
them on credit. 


وإذا اشترى الرجل فلوساً بدرابم ونقد الشمن ولم تكن الفلوس عند البائع 
فالبيع جائز OF‏ الفلوس الرانجة كالحقود» وقد بينا أن حكم العقد فى الشمن 
وجوبہا ووجودبا معا ولا يشترط قيامبا في ملک بائعبا لصحة العقد كما لا 
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يشترط ذلك فى الدرابم والدنانير. (المبسوط للامام السرخسى: LENE‏ 
البيع بالفلوس» ادارة القرآن) 
Mu‘amalat Ke Shari Ahkam:‏ 0010 


The currencies of different countries are classified as items of different 
categories. Their names, etc. are different. Since they are of different 
categories, it is permissible to sell the currency of one country for the 
currency of another country with differences in the amounts. It is also 
permissible to engage in such a business. However, it is essential for 
one of the two parties to take possession of either of the two 
currencies in the assembly of the transaction. If even one party does 
not take possession of it in the assembly, and each party promises to 
pay the other later on, this will not be permissible because it would 
entail separating while each one having a debt against the other. And 
this is impermissible as per the teachings of the Hadith. 


قال العلامة بربان الدين GEM‏ وإذا عدم الوصفان الجنس ally‏ 
المضموم إليہ حل التفاضل والنساء لعدم العلة المحرمة والأصل فيم الإباحة 
وإذا وجد حرم التفاضل والنساء لوجود العلة وإذا وجد أحدبما وعدم الآخر 


حل العفاضل وحرم النساء. (البداية: evs/v‏ باب do M‏ دار الفكر).' 
Allah ta‘ala knows best.‏ 
Buying gold/silver with currency notes‏ 


Question 


A person bought jewellery to the value of R50 000 from a jeweller. The 
buyer had R40 000 at the time. He paid the R40 000, took the jewellery 
and promised to pay the balance after one week. Is this transaction 
valid? After all, we know that in a bay‘ as-sarf, it is necessary for it to 
be a cash transaction. 


Answer 


Currency notes are not classified as thaman 120107 but thaman ‘urfi. So 
the injunctions of bay‘ as-sarf will not apply in their trading. 
Therefore, it will be permissible to buy on credit. Yes, it is necessary to 
take possession of one of the two exchanges [the money or the 


! Jadid Mu‘amalat Ke Shar't Ahkam, vol. 1, p. 139. 
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jewellery] in the assembly so that it does not become bay‘ ad-dayn bi 
ad-dayn. 


الدر المختار: 
عقد الصرف بيع الشمن بالشمن أى ما خلق للثمنية ومنہ المصوغ جنساً جنس 
pie gl‏ هنس zl yall) ndo dS‏ ةا (uns‏ 


. S 


بدائع الصنائع: 
فالصرف في متعارف الشرع اسم لبيع الأثمان المطلقة بعضها ببعض وجو بيع 
الذمب IL‏ والفضة بالفضة. (بدائع الصنائع: 60/0 سعيد) 
وفي رد المحتار: سئل GpIb!‏ عن بيع الذہب بالفلوس ذسيئة فأجاب بأنہ جوز 
إذا قبض أحد البدلين. (فتاوى الشائى: 80/5 باب d JM‏ سعيد) 
By‏ المبسوط للإمام السرخسي: إذا اشترى الرجل فلوساً بدرابم ونقد الشمن 
ولم تكن الفلوس عند البائع فالبيع جائز OY‏ الفلوس الرائجة ثمن كالحقود... 
وبيع الفلوس بالدرابم ليس بصرف. (المبسوط: (s/t‏ 
وللاستزادة انظر: (المحيط البربانى: a/y‏ والفتاوى البندية: (se&/v‏ 
Fatawa ‘Uthmani:‏ 
أما الذبب سواء كان تبراً أو مصوغاً فقد أجمع الأئمة الأربعة على أنه لا يعامل 
معاملة البضائع» وإنما يعمل أحكام النقود في جميع oye‏ لكن "الأوراق 
النقدية" قد وقع فيه خلاف بين العلماء المعاصرين» وإن كثيراً من علماء 
البلاد العربية جعلوبا في حكم الذبب سواء ڊسواءء ولكن خالفتهم في 
رسالتي "أحكام الأوراق "Loa‏ وذكرت أنبا ليست قائمة مقام الذبب في 
جميع الأمورء فلا تجري فيبا أحكام الصرف» ولذلك يجوز عندي أن يشترى 
الذبب أو الفضة بالدقود» ويجوز أيضاً أن يشترى الذبب نسيئة بالأوراق 
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النقدية ولكن يجب ol‏ يكون تقابض ren‏ البدلين فى المجلس إذا كان 
ذباً خالصاًء وأن يعرف الأجل عند العقد وقد قبل ذا الموقف plas‏ علماء 
البند وكثير من باكستان» والتفصيل في رسالتي "أحكام الأوراق النقدية". 
(فتاوئ LT ۱۹/۳ Glaze‏ البيوع) 

Jadid Mu'ámalàt Ke sharî Ahkam: 


Take the following example of selling gold/silver on credit: A person 
bought gold jewellery and paid part of the money now and promised 
to pay the balance later on; or bought the entire amount of jewellery 
on credit. The Shari'ah ruling in this regard is that since the sale and 
purchase of gold/silver through currency notes does not fall under the 
injunctions of bay' as-sarf, it is permissible to buy and sell on credit 
provided possession is taken of either of the one in the assembly of the 
transaction. This is so that it does not fall under the ruling of bay' al- 
kali bi al-kālī. 


وف البندية: قال: وروى الحسن عن Gl‏ حنيفة إذا GAM‏ فلوساً mba‏ 
ولیس عند بذا فلوس ولا عند الآخر درابم ثم أن أحدبما دفع وتفرقا جاز 
وإن لم ينقد واحد منبا حتى تفرقا لم يجز كذا فى المحيط. (الفتاوى البندية: 
۳ الفصل الغالث فى بيع POT‏ 

Ahsan al-Fatawa: 


Currency notes are not like gold and silver coins. Neither are they 
receipts for gold and silver. This is why it is permissible to buy gold 
and silver with them under all conditions - with differences in 
amounts and also on credit. 


Some ‘ulama’ are of the view that it is impermissible. As a 
precautionary measure, a person could take a loan from the jeweller 
and then engage in a cash transaction. 


Allah ta'alà knows best. 


! Jadid Mu'ámalàt Ke Shar't Ahkam, vol. 1, p. 128. 
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The Shari'ah ruling with regard to Forex 


Question 


How does Forex work and what is the Shari'ah ruling with regard to it? 


Answer 


The essence of Forex can be understood as follows: Zayd opens a bank 
account with $1000. The company adds $99 000 into his account as a 
loan. He can now trade with $100 000. After that, he can purchase a 
plot for $100000 from a bank via the company. In other words, a 
guarantee of $100 000 came to him. After some days, the value of the 
dollar increases so he phones the bank to sell the $100 000 in exchange 
for pounds via the company. The company sells the dollars in return 
for pounds. The company provides the following services: 


1. Telephonic contact. 
2. The market where the person can conduct his business. 
3. Internet system. 
4. Providing $99 000 as a guarantee. 
A few other services are also provided. 


When the sale and purchase of the currency takes place, the company 
takes a specified amount as a commission. If, after buying the 
currency, there is a delay in selling it, the company charges a certain 
amount daily. 


We are of the view that this business seems to be permissible. 
Nonetheless, there are certain objections to it. 


1. The person does not take possession of the currency whereas it is 
essential to take possession of it during a sale and purchase. In other 
words, at the time of the purchase and sale, neither the person nor his 
representative has the amount with him. Rather, it is written into his 
account. 


The answer is that since Zayd can do business with the amount which 
has come into his account, it is synonymous to taking legal possession 
of it, even though physical possession has not been realized. 


Ma‘ayir Shar'iyyah has been compiled by twenty-seven expert muftis. 
The following is stated therein: 
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تة القن عضول تحفيقة أو Cale) LS‏ كه قن LAN‏ ت 
We‏ واختلاف الأعراف وبما يكون Lag‏ لباء إذا أودع في حساب العميل 
مبلغ من JU‏ مباشرة أو بحوالة مصرفية إلى آخر ما قال... pales)‏ شرعيم» ص 
(yss‏ 


We learn from the above that when an amount is transferred into a 
person’s account in such a way that he can trade with it, then it is 
classified as a legal possession. 


إن الفائدة المطلوبة بالعقد إنما بي ol‏ من التصرف وذلك يترتب على 
التعيين فلا يحتاج إلى القبض. (شرح العناية: على بامش فتح القدير: ٠۸/۷‏ 
دار الفكر) 

‘Asr-e-Hadir Ke Peichidah Masa’il: 


Once an entry is made in a bank’s register in favour of a person, it will 
be considered to be a valid “possession” if he wants to change one 
currency for another. This is irrespective of whether it is required in 
the currency which the person is giving to the bank, or in the currency 
which the bank has.’ 


2. The amount taken from the company is a debt which is shouldered 
by Zayd. Only this amount is written in Zayd’s account. The pounds 
which he bought are also recorded in it. In other words, it is a debt. 
This will be impermissible on the basis of bay‘ ad-dayn bi ad-dayn. 


We already concluded that once the amount is reflected in his account, 
it is synonymous to a legal possession. So he can use it for buying and 
selling. In other words, he has full power to exercise his will over it. 
How, then, can it be a bay‘ ad-dayn bi ad-dayn? In fact, the dollars 
were recorded in this account from before and he had legal possession 
over them. When the pounds were included in his account, they too 
came under his possession. Therefore, bay‘ ad-dayn bi ad-dayn did not 
take place. There is no reason for saying that it is impermissible. 


3. The commission which the company collects appears to be for the 
loan which the company gave to Zayd. This is an usurious transaction, 
and therefore impermissible. 


` 0307 Mujahidul Islam Qāsimī, ‘Asr-e-Hadir Ke Peichidah Masal, p. 232. 
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This is a payment for the brokerage which is collected from both 
parties. And it is permissible to collect a commission from both 
parties. Since the company provides various services, it ought to be 
permitted to charge service fees. The books of jurisprudence state that 
it is permissible to charge a percentage commission from both parties. 


Ahsan al-Fatawa: 


Question: Is it permissible to collect payment for brokerage from both 
parties? 


Answer: It is permissible provided the amount is clearly stated. 

قال فى الشامية من البزازية: إجارة السمسار والمنادى slaty‏ والصكاك وما 

لا يقدرفيم الوقت ولا العمل تجوز. (رد المحتار: كتاب الاجارة» باب الاجارة 
الفاسدة» asas V/V‏ 

Further reading: Radd al-Muhtar, vol. 4, p. 560; Fatawá Mahmüdiyyah, 


vol. 25, p. 286; Nizam al-Fatāwā, vol. 1, p. 297; Mahmüd al-Fatawa, vol. 3, 
p. 85. 


The commission which is collected neither falls under interest nor 
gambling. Rather, it is permissible as a payment for brokerage. 


4. The company lays down the condition that Zayd must use the loan 
in a market. This is permissible just as it is permissible to take a 
mortgage or guarantor for the protection of a loan. In a loan 
agreement, hawalah and kafalah are laid down for the guarantee of the 
loan. 


5. The company is a representative for the buyer and seller. It seems 
that one person is a simultaneous representative for the buyer and 
seller. 


The answer to this is that one person can be a representative for a 
buyer and seller if he has been permitted by the one who appointed 
him. 


الوكيل بالبيع لا یملک الشراء لنفسم oY‏ الواحد لا يكون بائعاً ومشترياً 
فيبيعم من غيره ثم MUS‏ ملم» APER: Sca td Kal ial ol‏ 
الصغار أو gf‏ لا تقبل شہادتہ فباع منهم جاز. (فتاوى الشاىء باب الوكالة 


1 Ahsan al-Fatawa, vol. 7, p. 272. 
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بالبيع والشراء» eco‏ سعيد. وكذا فى البحر الرائق: 0171/17 فصل فى الوكيل 
TE‏ 


6. If Zayd delays in selling the currency, he will be charged a certain 
amount daily. This is interest. It is imperative to abstain from this. If 
this condition is removed, the transaction will be permissible. 


Allah ta‘ala knows best. 
Selling a silver ring which has a gem-stone set in it 


Question 


A person sold a silver ring which had a gem-stone set in it. He sold 
both in return for two hundred dirhams (silver) - some of which was 
paid in cash and some was deferred. Is this transaction permissible? 
Will the ruling change if it is possible or not possible to separate the 
gem-stone from the silver? 


Answer 


It will be necessary to pay in cash the amount of money which is equal 
to the amount of silver which is in the ring. If it was not paid, and the 
gem-stone could be separated without damaging the ring, then only 
the sale of the gem stone will be valid. If the gem-stone cannot be 
separated without damaging the ring, the transaction will be invalid 
with respect to both items [the ring and the gem-stone]. 


In other words, if a person sold a ring which had a gem-stone, for two 
hundred dirhams - some of them in cash and some on credit - if the 
silver of two hundred dirhams weighs more than the silver found in 
the ring, and the buyer paid the full amount or paid only the amount 
for the ring, and deferred the payment of the balance, the transaction 
in both cases will be permissible. 


If the buyer did not make any payment, and both separated - if it is 
easy to separate the gem-stone from the ring, the transaction with 
respect to the gem-stone is valid, and invalid with respect to the ring. 
If it is not possible to separate the gem-stone, the transaction will be 
invalid with respect to both. 
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وإذا باع الرجل من آخر حلي ذہب فیہ II‏ وجوبر بدنانير وقبض المشترى 
JAI‏ ...فان كانت الدنانير اللتي بي ثمن أكثر من ذہب EI‏ فإنہ يجوز البيع فى 
الذبب والجوبرثم بعد ذلك إن نقد الشمن کلہ قبل أن يفترقا فالعقد ما عل 
الصحة وكذلك إن نقد حصة الذبب الذي ف الحلي» وإن لم ينقد شيئاً حتى 
تفرقا فالعقد فيما يخص الحلى من الذبب يفسد وفيما يخص الجوبر إن كان 
ضرر لا يفسد العقد فى الجوبر بكذا فى المحيط. (الفتاوى البندية: eee [v‏ 
الفصل الخانى فى بيع السيوف المحلاة» OLS‏ الصرف) 
الدر المختار: 
مق y Bl SU e ale us FL‏ 3 0 سين dud quib BONS‏ 
اشتراط قبض ثمنم فى المجلس إن يخلص بلا ضرر oly‏ لم يخلص إلا بضرر 
بطل أصلاً لتعذر تسليم السيف بلا ضرر كبيع جذع من السقف» نبر. (الدر 
المختار مع فتاوى الشاى: 6610/0 سعيد) 
البداية: 
لو باع us‏ محل Bly‏ دربم وحلیتہ خمسون ودفع من الشمن خمسين جاز 
البيع... فإن لم يتقابضا حتى افترقا بطل العقد فى الحلية SY‏ صرف فيا وكذا 
فى السيف إن كان لا يتخلص إلا بضرر وإن كان يتخلص السيف بغير ضرر 
جاز البيع فى السيف وبطل ف الحلية. (البداية: OLS ar‏ الصرف) 
وللمزيد أنظر: المبسوط للامام السرخسى: 8/16 كتاب الصرف» ادارة 
القرآن. والمحيط البرہانی: OLS eee] A‏ الصرف» رشيديم) 
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Allah ta‘ala knows best. 


Selling a currency at a rate which is different from the government- 
stipulated one 


Question 


What is the ruling with regard to selling a currency at a rate which is 
different - whether more or less - than the rate stipulated by the 
government? 


Answer 


There is no objection whatsoever to its permissibility. This is because 
when one currency is sold for another, it is permissible to sell it at an 
increased or decreased price. However, this will entail breaking a law 
of the government. It is essential for a Muslim to maintain his self- 
respect. If there is a danger to his respect, he must abstain from such 
an action. It is highly foolish to put one’s respect into danger for the 
sake of a few cowries. 


Fight Maqalat: 


If a person exchanges a currency for another one at a price which is 
different from the government rate, it will not be classified as usury. 
This is because the currencies are of different denominations, and it is 
permissible to exchange them at an increased or decreased price. The 
Sharrah has not laid down any limit to this; it is dependent on the 
mutual agreement of the two parties. However, the rules of tas'ir 
(price fixing) will apply. Jurists who say that tas'ir is permissible in 
items specified by the government, then it will be permissible in 
currencies as well...Therefore, it is impermissible to break this law of 
the government (provided it is an Islamic government which adheres 
to Islamic principles; not like present-day governments). At the same 
time, we cannot say it is haram by classifying it as usury. 


Further reading: Fatawa Mahmüdiyyah, vol. 16, p. 148; 8 
Rahimiyyah, vol. 9, p. 222; Kifayatul Mufti, vol. 7, p. 356. 


Allah ta‘ala knows best. 
Trading in a foreign currency 


Question 


What is the ruling with regard to trading in a foreign currency? 
Assuming a Muslim does this as a business and invites other Muslims 
to invest in it, will we say that they have invested their money in a 
lawful place? 
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Answer 


Trading in a foreign currency is permissible. Differences in the price 
are also permissible. This is because currencies of different countries 
are classified as different species. In our times, a currency note is not a 
genuine currency, but a customary one. This business is therefore 
permissible. Based on this, it will be permissible to invest in a business 
of this nature. The money invested in it will be invested in a lawful 
place. 


Proofs were given in detail previously. 
Allah ta‘ala knows best. 


Selling R5-coins at higher or lower prices 


Question 


When our past president (Nelson Mandela) turned ninety, our Reserve 
Bank issued R5-coins containing his image. A limited number of these 
coins was minted. If a person were to obtain them from South African 
banks, they would cost him R5; but he could sell them for R1000 in 
foreign countries. This is because this coin has become a collector’s 
coin. Can I buy these coins locally and sell them overseas? Is it 
permissible for me to do this? 


Answer 


If the R5-coin is sold for a higher or lower price in return for a 
different currency, it is certainly permissible. If it is sold for the same 
currency, then the scholars differ. Some of them say it is permissible 
because it is not classified as a genuine currency. A person has the 
leeway of practising on the view of Imam Abū Hanifah rahimahullah 
and Imam Abi Yüsuf rahimahullah in this regard. 


ويجوز بيع القلين بالغلسين Llel‏ عند أن Ji Chay gly daze‏ جمد 
لا يجوز. ولبما أن الشمنية في Lye‏ تثبت باصطلاحبما إذ لا ولاية للغير 
Gaule‏ فتبطل باصطلاحبما وإذا بطلت الغمنية تتعين بالتعيين. (البداية» 
باب الرباء (^V‏ 


Practising on the view of Imam Abū Hanifah and Imam Abū Yüsuf 
rahimahumallah can be envisaged with respect to money which is 
treated as an item in itself. Some people are in the habit of collecting 
coins and currency notes of various countries. The purpose is not to 
use those coins and notes for exchange purposes, for engaging in 
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transactions, or for accruing profits. Rather, they collect them for 
their historical value. When a currency ceases to exist in the future, 
the coins or notes which they have may remain as a historical 
memory. For currencies of this nature, we could follow the view of 
these two jurists and say that they could be exchanged for higher or 
lower prices.’ 


If such a coin/note is bought as money - e.g. an old note is bought for a 
new one - then some muftis say that it is permissible. 

Nizam al-Fatawa: 

A currency note is neither measured nor weighed; it is counted. It is 
therefore permissible to exchange it at a higher or lower price.’ 

Fatawa Faridtyyah: 


Question: Is it permissible for a person to sell a one thousand rupee 
note for a ten rupee note? 


Answer: Both the notes are made of paper; they are neither of gold nor 
silver. This exchange is not usury and therefore not impermissible. 
Their intrinsic value is insignificant, while their governmental value is 
extra ordinary. This exchange will neither be unlawful on the basis of 
societal norms nor on the basis of the Sharr'ah. The same can be said 
about dollars and other paper currencies.’ 


A detailed discussion on this issue has passed. Please refer to it. 


Allah ta‘ala knows best. 
Exchanging gold for gold 


Question 


Zayd has five ounces of 22carat gold jewellery which is quite old. He 
goes to a jeweller and asks for five ounces of jewellery of a certain new 
design. The jeweller says that he will have to pay an additional R3 000 
with his old jewellery. Is this transaction permissible? 


1 Fight Maqalat, vol. 1, p. 37. 
? Nizam al-Fatawa, vol. 1, p. 299. 
° Fatawa Faridiyyah, vol. 2, p. 677. 
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Answer 


This is an interest transaction and it is unlawful. What Zayd could do is 
sell his jewellery for - example - R50 000 and buy new jewellery for 
R53 000. This transaction will be permissible. 
قولہ علیہ الصلاة والسلام: لا تبيعوا الذبب بالذبب والورق بالورق إلا سواء‎ 
بسواء. قال العلماء: بذا يتناول جميع أنواع الذبب والورق من جيد وردئ»‎ 
وصحيح ومكسورء وحلي وتبر وغير ذلكء وسواء الخالص والمخلوط بغيره»‎ 
بيروت)‎ WA وبذا كلم مجمع عليم. (شرح الامام النووى لصحيح مسلم:‎ 
نور محمد كتب خانم. والمصنف لعبد الرزاق:‎ ew وانظر للمزيد: (المؤطاء ص‎ 
ادارة القرآن والعلوم الاسلامية)‎ ۸ 
عمر بن الخطاب رضي الله عنه‎ I حديث أنس بن مالک رضي الله عنه قال:‎ 
بإناء خسروانی قد أحكمت صنعتہ فبعثني بم لابیعہ فأعطيت بم وزنہ وزيادة‎ 
عنه فقال: أما الزيادة فلاء وبذا الإناء كان من‎ atl فذكرت ذلك لعمر رضي‎ 
asc والفضة‎ Goll G dena) LY sl de دلبل‎ aby ded أو‎ cas 
متقوماً شرعاً‎ Ve وما كان‎ Uie لم يخوز الاعتياض‎ SY Gane المقايلة‎ 
لا قيمة للصنعة في بذه‎ SM فالاعتياض عنم جائز فعرفنا أنه إنما لم يجوز‎ 
كتاب الصرفء ادارة القرآن)‎ e الحالة شرعاً. (المبسوط للامام السرخسى:‎ 
الفتاوى البندية:‎ 
فضة أو خاتم ذبب فیہ فص أو ليس فيه فص بحذا فلساً‎ SLE اشترى‎ ob 
بذا‎ OY أو لم يتقابضا‎ Gall وليست الفلوس عنده فبو جائز تقابضا قبل‎ 
(ees بيع وليس بصرف» كذا فى المبسوط. (الفتاوى البندية:‎ 
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المبسوط: 

ولا بأس e‏ الفضة جزافاً بالذبب أو بالفلوس أو بالعروض لانعدام الربا 
بسبب اختلاف الجنس. (المبسوط للامام السرخسى: eu Ne‏ كتاب الصرف» 
ادارة القرآن) 

وانظر: (رد المحتار: A/o‏ سعيد. والبحر الرائق: 154/5. وفتح القدير: ۷۸/١‏ 
دار الفكر. والمحيط البربانى: )٠٠٠/۸‏ 


0010 Mu‘amalat Ke Shar'i Ahkam: 


Currency notes and coins do not fall under the ruling of gold and 
silver. Neither are they receipts for gold and silver. This is why it is 
permissible to buy gold and silver with them - whether jewellery or 
dirhams. The rules of bay‘ as-sarf do not apply to them.’ 


قولہ علیہ السلام: لا تفعل بع تمرك بالدرابم ثم A‏ بالدرابم dice‏ وقال: 
فى المیزان مثل ذلك» أى قال: ما يوزن إذا احتيج إلى بيع بعضہ ببعض مثل 
ذلك القول الذي قال ف العمر المكيل cl‏ يباع غير الجيد الموزون بثمن ثم 
یشتري بم موزون جيد... قولہ بع تمرك الخ أشار all‏ ہما يحتنب بم عن الريا 
مع حصول المقصودء وبہ احتج جماعة من فقبائنا وغيربم على جواز الحيلة فى 
الربا وبنوا Lode‏ فروعا. (التعليق الممجد: على بامش ILS)‏ للامام حمد» ص 
ot‏ قديمى كتب خانہ) 

وكذا فى (تكملة فتح الملهم: .-570/١‏ المبسوط للامام السرخسى: SAY‏ 
وجديد معاملات کے شرعى احكام: we)‏ وفتاویٰ عثمانی: Qes/Y‏ 


Allah ta'alà knows best. 


! Jadid Mu'ámalàt Ke Shar't Ahkam, vol. 1, p. 128. 
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Buying gold with a credit card 


Question 


A person buys gold with a credit card. Will the transaction be 
permissible? Will the rules of bay‘ as-sarf apply to it? 


Answer 


When a seller accepts a debit card from a customer and enters his 
account number with the bank, and the bank transfers the money 
which is in the customer’s account into the seller’s account; then the 
seller has taken possession of the money. This is permissible. On the 
other hand, in the case of a credit card, the amount will be transferred 
into the seller’s account the next day. Yes, he does take possession of a 
receipt which is synonymous to a legal possession. In reality, this is 
not a bay‘ as-sarf because in such a transaction, either of the two 
parties must have a genuine currency - gold or silver. In this case, 
there is a genuine currency on one side while the other party has a 
customary currency; and the latter does not fall under the rules of a 
genuine currency. It is not necessary to take possession of it there and 
then. Yes, one of the two will have to be taken possession of so that it 
does not entail bay' ad-dayn bi ad-dayn. 


الدر المختار: 
عقد الصرف بيع الشمن بالشمن أى ما خلق للثمنية ومنہ المصوغ جنساً بجنس 
yall) Azad a pie gl‏ اهما ره 3 سعية) 


. S 


بدائع الصنائع: 
فالصرف في متعارف الشرع اسم لبيع الأثمان المطلقة بعضها ببعض وبو بيع 
الذہب بالذہب والفضة بالفضة. gle)‏ الصنائع: ٥‏ سعيد) 


وفي رد المحتار: سثل SSE!‏ عن بيع الذہب بالفلوس ذسيئة فأجاب بأنہ جوز 
إذا قبض أحد البدلين. (فتاوى الشاتى: 80/5 باب الرباء سعيد) 
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وف المبسوط للإمام السرخسي: إذا اشترى الرجل فلوساً بدرابم ونقد الشمن 
ولم تكن الفلوس عند البائع فالبيع جائز OY‏ الفلوس ELM‏ ثمن كالحقود... 
وبيع الفلوس بالدرابم ليس بصرف. (المبسوط: 6١/6؟)‏ 
وللاستزادة انظر: (المحيط البربانى: A/V‏ والفتاوى البندية: e / Y‏ وفتاوق 
use‏ وجديد معاملات کے شرعی احکام كما مر) 


Detailed rules related to credit cards can be seen in the chapter on 
usury. 


Allah ta‘ala knows best. 
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INTEREST/USURY 


Accepting usury in South Africa 
Question 


Is it permissible for Muslims living in South Africa to accept usury 
from non-Muslim banks? 


Answer 


South Africa is classified as dar al-amn; it is not a dar al-harb. Even if it 
were a dar al-harb, it will not be permissible for the citizens here to 
accept usury from a non-Muslim bank or a non-Muslim individual. 
Yes, if a Muslim of South Africa goes to China, America or Russia, lives 
there temporarily, and receives profits from the non-Muslim banks 
there or from non-Muslim citizens of those countries - and they give it 
willingly - then if we classify those countries as dar al-harb, then this 
transaction will be permissible according to Imam Abū Hanifah 
rahimahullah and Imam Muhammad rahimahullah. 


Allah ta‘ala knows best. 
The issue of usury in a dar al-harb 


Question 


The jurists state that a Muslim musta’man who goes to a dar al-harb 
after obtaining a visa for entry into that country and a new Muslim 
harbi - both can accept usury from a kafir harbi. Furthermore, an 
original Muslim who is a citizen of a dar al-harb can accept usury from 
a harbi in the dar al-harb. Yes, an original Muslim of a dar al-harb or a 
musta'man harbi cannot pay usury. Can we who are now the original 
residents of South Africa and have been living here for the last two 
hundred years, accept usury from non-Muslims? 


Answer 


There is difference of opinion among the Hanafi jurists. Imam Abi 
Hanifah and Imam Muhammad rahimahullah are of the view that it is 
permissible - with certain conditions - to accept usury from a harbi. 
However, the majority of jurists, the three Imams and Imam Abū Yusuf 
rahimahullah are of the view that there is no way that interest can be 
permissible, even if it is when dealing with a harbi. 
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AEH) 

ولا ربا بين المسلم والحربي في دار الحرب BY BE‏ يوسف Cad gill)‏ 
cado lac‏ م و og Ly : LUE Ade i Gl, d o‏ الك 
والحربي في دارالحرب. oM,‏ ما ed‏ مباح في داريم فبأي طريق أخذه المسلم 
أخذ مالاً مباحاً إذا لم يكن ad‏ غدر بخلاف المستأمن منہم OY‏ ماله صار 
محظوراً بعقد الأمان. (البداية: (wf‏ 


إذا دخل مسلم أو ذي دار الحرب بأمان فعاقد حربياً عقد الربا أو غيره من 
العقود الفاسدة في حكم الإسلام جاز عند Gl‏ حنيفة ومحمد... وقال أبو 


يوسف: لا يجوز للمسلم 3 دار الحرب إلا ما يجوز لم في دار الإسلام. gle)‏ 
الصنائع: ۷ كتاب السير» سعيد) 


وللاستزادة: (البحر الرائق: 0/7 كوئتہ. وتبيين الحقائق: DL‏ 

الانبر شرح ملتقى الابحر: re‏ ومنحة الخالق على بامش البحر الرائق: 

٦‏ کوئتہ. ورد المحتار: avo‏ باب do JI‏ سعيد. وفتح القدير: ۰۳۸/۷ باب 
ورد 2 : : وفتح القديند : 


الرباء دار الفكر) 


Some latter day Hanafi jurists gave preference to the view of the 
majority and classified the view of Imam Abū Hanifah and Imam 
Muhammad rahimahumallah as non-preferred due to some reasons. 
Some of the reasons for their preference are: 


1. There are many differences among the ‘ulama’ on the definition of 
dar al-harb. Therefore, it cannot be said with certainty that a certain 
country is a dar al-harb. 


2. The majority of jurists say that usurious transactions are 
impermissible even in a dar al-harb. This causes confusion. And in 
matters related usury, even a doubtful usury is prohibited. 


3. The texts declare a general prohibition of interest. For example, 
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Aes gà à fei 


Allah permits trade and prohibits usury.1 


45255 ڙپ 63 الله‎ SU las cf so 
If you do not desist, prepare to fight Allàh and His 
Messenger. 


There are many other verses and Ahadith containing severe warnings 
against usury. Anyone hearing them will not have the audacity to 
involve himself even in a doubtful usurious transaction. 


4. The view of the majority is based on caution. 


5. By practising on the view of the majority, a person will be saved 
from the differences of the jurists. 


No matter what, it is totally forbidden to accept interest. 


Further reading: Fatawa Mahmüdiyyah, vol. 16, p. 352; Ahsan al-Fatawa, 
vol. 7, p. 20; Jadid Fight Masđ'il, vol. 4, p. 62; Fatawà Bayyinat, vol. 4, p. 96; 
Kifayatul Mufti, vol. 8, p. 103. 


Some scholars have chosen the view of Imam Abü Hanifah and Imam 
Muhammad rahimahumallah. 


Refer to: Majmü'atul Fatawa, vol. 2, p. 170; Imdad al-Ahkam, vol. 3, p. 451- 
452. 


Definition of dar al-harb 


Observe the various opinions of the scholars on the definition of dàr 
al-harb. 


جامع الرموز: 

دار الحرب ما خافوا فیہ من الكافرين. (جامع الرموز: e/o‏ باب الجباد) 
خزانة المفتين: 

دار الإسلام لا تصير دار الحرب إلا بإجراء أحكام الشرك فيباء وان يڪون 
متصلة بدار الحرب لا يكون بينهما وبين دار الحرب مصر آخر للمسلمينء 


! Sarah al-Baqarah, 2: 275. 
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ولا يبقى فيبا مسلم أو ذى آمناً بالأمان الأول فما لم توجد بذه الشرائط لا 
تضير دار ارب ومعين قولنا: أن لا یبقی مسلم أو ذي Lal‏ بالأمان الأول 
أن لا يبقى Gd‏ مسلم أو ذي Gal‏ على نفسم إلا بأمان المشركينء وقالا: إذا 
أجروا فيبا أحكام الشرك فإنبا تصير دار الحرب» سواء كانت متصلة بدار 
الحرب أو لم تكنء بقي فيبا مسلم أو ذي آمناً بالأمان الأول أو لم يبق. 
(خزانة المفتين بحوالة مجموعة الفتاوئ: OLS ae‏ العلم والعلماء» آرام باغ 
کراچی) 


الفتاوى البزازية: 


وذكر الحلواني: إنما تصير دار الحرب بإجراء أحكام الكفرء ol,‏ لا يحكم 
فيبا بجحكم من أحكام الإسلام 2 óh‏ يتصل بدار الحرب» y Bis‏ يبقى فيبا 
مسلم ولا ذي آمناً بالأمان الأول... فإذا وجدت الشرائط US‏ صارت دار 
الحرب» وعند تعارض الدلائل والشرائط يبقى ما كان على ما كان أو يترجح 
جانب الإسلام احتياطاً. (الففاوق' الا ية OLS etf sad) tele‏ 
(Sol‏ 

فتاوى قا Z‏ ^ ضيخان: 

إذا أجرى أبل الحرب في بلدة من بلاد أبل الإسلام أحكام أبل الحرب» تصير 
دار الحرب كيف ما of‏ (فتاوئ قاضيخان ببامش البندية: (oAt/¥‏ 


بدائع الصنائع: 

لا خلاف بين أصحابنا في أن دار الكفر تصير دار الإسلام بظہور أحكام 
الإسلام Lad‏ واختلفوا في دار الإسلام أنبا بماذا تصير دار الكفرء قال أبو 
حنيفة: إنبا لا تصير دار الكفر إلا بثلاث شرائط: أحدبا ظبور أحكام 


الكفر فيباء والغاني: أن تكون متاخمة لدار الكفرء والغالث: أن لا يبقى 
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فيبا مسلم ولا ذي آمناً بالأمان الأول وو أمان المسلمين» وقال أبو يوسف 
ومحمد: إنبا تصير دار الكفر بظبور أحكام الكفر فيبا. (بدائع الصنائع: 
۷ سعيد) 

فتاوى الشای: 

لوأجريت أحكام المسلمين وأحكام أبل الشرك لا تكون دار حرب. 

وف الدر المختار: ودار الحرب تصير دار الإسلام بإجراء أحكام أبل الإسلام 
فيا كجمعة وعيد ob‏ بقي فيبا كافر أصلي ol‏ لم تتصل بدار PAM‏ درر. 
(فتاوى الشاى مع الدر المختار: Yot‏ سعيد) 


Idah an-Nawadir: 


A dar al-jamhiriyyah (republic) refers to a government which is 
neither fully in the hands of Muslims nor fully in the hands of non- 
Muslims. Furthermore, the members of the upper house are neither 
entirely Muslim nor non-Muslim. Rather, there is a constitutional 
agreement between Muslims and non-Muslims to run the country and 
to enjoy residential rights. Members of each party can take part in 
elections, occupy key posts, and have full rights to participate in the 
administration of the government. Although there will be more 
members of a certain population group because of it being in the 
majority, the right to express one’s views is enjoyed equally by 
everyone. Each population group has the freedom to practise its 
religion. A government of this nature can neither be classified a dar al- 
Islam nor a dar al-harb. Rather, it is a dar al-jamhürtyyah. It can also 
be referred to as a dar al-amn, dar al-‘ahd or a secular country. 


Further reading: al-Fiqh al-Islami Wa Adillatuhu, vol. 8, p. 39; al-Fatawa al- 
Hindiyyah, vol. 2, p. 232; Jadid Fight Masa'il, vol. 4, pp. 72-74; Jadid Fight 
Mabahith, vol. 2, pp. 353, 372, 473, 474. 


The majority of jurists say that it is prohibited to accept usury even in 
a dar al-harb. 


تحريمهم الربا بين المسلم والحربي في دار الحرب»... وقد اتفقت الأمة على أن 
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الخروج من الخلاف مستحب قطعاًء oY‏ خلاف الأئمة لا سيما خلاف 
جمبوربم يورث الشببة فى الجوازء وقد قال النبي صل الله علیہ وسلم: الحلال 
ين وكرام gad abet Gruss ow‏ انق الات :ققد as Liu‏ لا Lage‏ 
oS‏ البند دار الحرب» عند الإمام محل نظر بعدء فالشببة إذن قوية غير 
ضعيفة» Gell,‏ عنم واجب من غير ريبة. (اعلاء السنن: ۳۷۹/٠١‏ ادارة 
القرآن) 
In the same way, it is questionable to refer to South Africa as a dar al-‏ 
harb. It is against the reality.‏ 
Imdad al-Muftiyyin:‏ 


..The Sahabah radiyallahu ‘anhum, Tabi‘in and Imams of Islam always 
preferred the side of caution in matters related to usury. Hadrat ‘Umar 
radiyallahu ‘anhu said: 


فدعوا الربا والريبة. (رواه ابن ماجه في باب التغليظ في 
الربا) 


Give up usury and give up anything which is akin to 

usury. 
Hadrat Sha‘bi rahimahullah relates from Hadrat ‘Umar radiyallahu 
‘anhu: 


تركنا قسعة أعشار الحلال مخافة الربا. (مصنف عبد الرزاق 
e‏ ص aet‏ باب طعام الأمراء وأكل الربا) 


We cast aside nine tenths of halal out of fear of 
falling into usury. 


This is why the erudite scholars have issued a verdict of prohibition 
with regard to accepting interest from banks of unbelievers. This is 
based on caution." 


1 11060 al-Muftiyyin, vol. 2, p. 705. 
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Further reading: Fatawà Haqqaniyyah, vol. 6, p. 209; ‘Aziz al-Fatawa, vol. 
1, pp. 621-623; Imdad al-Fatawa, vol. 3, pp. 153, 159; Kifayatul Mufti, vol. 
8, p. 75; Idah an-Nawadir, vol. 1, p. 97. 


To summarize: South Africa is neither a dar al-Islam nor a dar al-harb; 
it is a dar al-amn. It is therefore prohibited to accept usury from a non- 
Muslim bank. Nowadays, Muslims prefer living in non-Muslim 
countries than in Muslim countries. They feel that they are safe in 
non-Muslim countries. How, then, can it be permissible for them to 
accept usury in such countries? As though they believe that these 
countries are better than Muslim countries to live in, yet they consider 
them as dar al-harb for the sake of devouring usury. This is a type of 
deception which is not approved by the Sharr'ah. 


Allah ta‘ala knows best. 
The preferred view on the issue of usury in a dàr al-harb 


Question 


What is the preferred Hanafi view with regard to accepting usury in a 
dar al-harb? Imam Abū  Hanifah and Imam Muhammad 
rahimahumallah quote the following Hadith as their evidence. Is this 
Hadith authentic? What is the reply to this Hadith? 


لا ربا بين المسلم والحربي في دار الحرب. 


There is no usury between a Muslim and a harbi ina 
dar al-harb. 


Answer 


As regards proofs, the view of Imam Abū Yüsuf rahimahullah and the 
majority of jurists is stronger and more harmonious to our times. 
Since Muslims are living peacefully in most countries and carrying out 
their acts of worship easily, they are not permitted to accept usury. 
Furthermore, the three Imàms are of the view that it is prohibited to 
accept usury even in a dar al-harb. Bearing in mind their proofs and in 
consideration of their view, no permission whatsoever will be given to 
accept usury. Hence, this view is given preference in the Hanafi madh- 
hab. 


Ibn Qudamah rahimahullah writes: 
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ويحرم الربا في دار الحرب كتحريمم في دار الإسلام وبہ قال مالک Fly Vy‏ 
gly‏ يوسف والشافعى وإسحاق» وقال أبو حنيفة: لا يجرى الربا بين مسلم 
وحرلي في دار الحرب. (المغنى: ٤‏ فصل حرمة الربا ف دار الحرب) 


Proofs of those who say that it is prohibited 


1. The Qur’an and Hadith contain absolute prohibitions with reference 
to usury, and they contain severe warnings as well. 


A53 8225 eat الله‎ fo 


Allah permits trade and prohibits usury.1 


je DH 


Q5 al US p s لا‎ uon asiste gal 
ed من‎ Sc 


Those who devour usury (interest) will not rise on 
the day of Resurrection except as the rising of a 
person whose senses the jinn has squandered by 
clinging (to him)2 


uS | vas gr Us a |i si egt 


45255 الله‎ G3 رپ‎ ISU sas el S sas 


O believers! Fear Allah and forsake whatever usury 
that is outstanding if you have conviction in the 
order of Allah. If you do not desist, prepare to fight 
Allah and His Messenger: 


عن ple‏ رضي الله عنه قال: لعن رسول اللّه صل الله علیہ 
وسلم: JST‏ الربا Spay‏ الخ. (رواه مسلم: A/S‏ باب do JI‏ 
قديمى) 


! Sarah al-Baqarah, 2: 275. 
? Sürah al-Baqarah, 2: 275. 
? Sürah al-Baqarah, 2: 278. 
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Rasülullàh sallallahu 'alayhi wa sallam cursed the 
devourer of usury, the one who appoints another 
over it... 


عن عبد الله بن مسعود رضي الله عنه عن (gll‏ صلى الله 
عليم وسلم قال: الربا BW‏ وسبعون UL‏ أيسربا مثل أن 
ينكح ob wl‏ أرب الربا عرض الرجل المسلم. (المستدرك 
للحاڪم: aJ‏ كتاب البيوع» دار ابن حزم) 

Rasülullàh sallallahu ‘alayhi wa sallam said: Usury 


has seventy-three doors, the least of which is similar 
to committing adultery with one’s mother... 


وأخرج ابن al‏ حاتم في تفسيره eme)‏ والشافعي عن عمرو 
كل Ly‏ كان فى الجابلية موضوع عنكم WS‏ 


Rasülullàh sallallahu ‘alayhi wa sallam said: Every 
usury of jahili times has been unburdened from you. 


Just as the texts which make reference to the prohibition of alcohol 
and adultery are absolute and general in nature - without 
differentiating between dar al-Islam and dar al-harb - the prohibition 
of usury ought to be the same. 


2. When a harbi obtains sanctuary and enters a dar al-Islam, then just 
as his wealth is accepted as sacrosanct on the basis of the agreement 
which he made, and it is prohibited to collect usury from him, in the 
same when, when a Muslim obtains sanctuary to enter a dar al-harb, 
his wealth will become sacrosanct on the basis of the agreement which 
he made. 


3. Hadrat Abi Bakr radiyallahu ‘anhu had obtained a camel through a 
bet. When he brought the camel to Rasülullah sallallahu 'alayhi wa 
sallam, he instructed him to give it in charity. 


فجاء بہ إلى رسول atl‏ صلی الله علیہ وسلم؛ قال: تصدق بم. (تفسير ابن كثير» 
سورة الروم؛ بحوالم ابن al‏ حاتم) 
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In this incident, Rasülullàh sallallahu 'alayhi wa sallam did not 
differentiate between a dar al-harb and dar al-Islam when he ordered 
him to give it in charity. Makkah was a dar al-harb at the time, while 
Hadrat Abū Bakr radiyallahu 'anhu was in Madinah. The camel was 
sent to him in Madinah. 


4. Rasülullah sallallahu ‘alayhi wa sallam had laid down a condition of 
goats in a wrestling match with Hadrat Rukanah radiyallahu 'anhu. 
When Rasilullah sallallahu 'alayhi wa sallam defeated him three times 
and he received the goats [for winning the match], he returned the 
goats to him. This, notwithstanding the fact that Hadrat Rukanah 
radiyallahu 'anhu was not a Muslim at the time. 


(9/5 فقام عنم ورد علیہ غنمم. (الاصابة» تحت ذكر يزيد بن ركانة:‎ 
An overview of the proofs of those who permit usury in a dar al-harb 


(1) 


The first proof is a Hadith which Mak-hül relates from Rasülullah 
sallallahu ‘alayhi wa sallam as a mursal Hadith: 


لا ربا بين المسلم والحربي في دار الحرب. (معرفة السنن والآثار: AV/V‏ بيروت) 


Answer: This is a mursal Hadith which the majority of scholars have 
rejected. Observe the following: 


قال المحقق ابن بمام في فتح القدير: وبذا الحديث غريب» ونقل ما روى 
مكحول عن النبي صل الله علیہ وسلم أنه قال: ذلك. قال الشافعي: قال أبو 
dye See ye dae Teall ae OY Ny daze pl JU Lal says‏ عن 
رسول atl‏ صلی ail‏ علیہ وسلم أنء قال: لا ربا بين أبل الحرب. أظنم قال: وأبل 
الإسلام. قال الشافعي: وبذا الحديث ليس بثابت ولا حجة فيم» أسنده عنم 
البيبقي... وبذا لا يفيد لمعارضة إطلاق النصوص إلا بعد ثبوت حجية حديث 
مكحولء وقد يقال: لو سلم حجيتم فالزيادة بخبر الواحد لا تجوز. (فتح 
القدير: a/y‏ باب الرباء دار الفكر) 


Sa‘di Chalpi writes in the marginalia of the above: 
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أقول: قال ابن العز: قال فى المغنى: بذا خبر Jag‏ لم يرو في صحيح ولا مسند 
ولا OLS‏ موثوق بم» وسو مع ذلك مرسل. ويحتمل أن المراد بقولہ: لا ربا 
Gel‏ عن الربا کقولہ تعالل: فلا رفث ولا فسوق ولا جدال فى الحج. انتہی. 
وعلى تقدير صحتہ لا يصلح مقيداً للمطلقات مثل لا تأكل الرباء إذ لا يزاد 
بخبر الواحد على الكتاب. (حاشية فتح القدير: era/¥‏ دار الفكر) 

Ju,‏ العلامة العيني: بذا حديث غريب ليس لہ أصل الله عليه وسلم. 
(البناية فى شرح البداية: (wr‏ 

وفي معرفة السنن والآثار: قال الأوزاعي: الريا عليم حرام في دار الحرب 
Guill siege gel JU, bae,‏ قال YI‏ و gol fol Lily‏ حدينة Wy‏ 
oF‏ بعض المشيخة حدثنا عن مكحول عن رسول الله صلی الله علیہ وسلم 
أنه قال: لا ربا بين أبل الحرب أظنم قال: ply‏ الإسلام. قال الشافعي: القول 
كما قال الأوزاعي وأبويوسف وما احتج بہ أبويوسف لأبي حنيفة ليس بثابت 
ولا حجة فيم. (معرفة السنن والآثار للامام البيبقى» 4۷/۷ باب بيع الدريم 
بالدربمين فى ارض الحرب» كتاب السير» بيروت) 

وکذا ف الأم للامام الشافعى: ert‏ بيع الدربم بالدربمين فى ارض الحرب» دار 
الفكر. وف نصب الراية لأأحاديث البداية: (set‏ 

وقال الإمام النووي: والجواب عن حديث مكحول Sl‏ مرسل ضعيف فلا 
حجة فيہ ولو صح لتأولناه على أن معناه لا يباح الربا في دار الحرب be‏ بين 
الأدلة. (المجموع شرح المبذب: 56/5" باب الرباء دار الفكر) 


وقال المحقق ابن قدامة الحنبلي: وخبرہم مرسل لا نعرف صحتم ويحتمل أنم 
أراد vee‏ عن ذلى» ولا COE‏ ورد بتحريمم, القرآن وتظافرت يم 
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كتاب موثوق به وسو مع ذلک مرسل محتمل. A/e : gall)‏ باب الريا 
والصرف» بيروت) 


وني حاشية الروض المربع شرح ob‏ المستقنع: وما روي "ولاربا بين المسلم 
وأبل الحرب" خبر ہولء لا یترک لہ تحريم ما دل علیہ الكتاب والسنة. 
(حاشية الروض لعبد الرحمن الحنبلى» ص (wt‏ 


d;‏ مطالب أولى النبى: وحديث مكحول... رد Sb‏ خبر Spt‏ لا تترك لہ 
تحريم ما دل عليم القرآن والسنة الصحيحة. (مطالب اولى ell‏ لمصطفى 
السك ال (Gara QAATY‏ 

وف الموسوعة الفقبية الكويتية: ذہب جمہور الفقباء إلى أن الربا حرام في دار 
الحرب كحرمتم في دار الإسلام؛ وقالوا: إن النصوص في تحريم الربا عامة» ولم 
يفرق بين دار clas‏ ولا بين مسلم وغيره. (الموسوعة: Aft‏ الربا فى دار 
الحرب) 


(2) 


Hadrat ‘Abbas radiyallahu ‘anhu embraced Islam in the Battle of Badr 
or some time after it, but he did not emigrate to Madinah. In 10 A.H. on 
the occasion of the Farewell Pilgrimage, Rasülullah sallallahu ‘alayhi 
wa sallam announced: 


ربا الجابلية موضوع وأول ربا أضعم ربانا ربا عباس بن عبد المطلب رضي 
الله arc‏ فإنہ موضوع كلم. (رواه اہو داود: 6278/١‏ کتاب البيوع) 


Thus, up to the Farewell Pilgrimage, Rasülullah sallallahu ‘alayhi wa 
sallam did not prohibit the usurious transactions of Hadrat ‘Abbas 
radiyallahu 'anhu because Makkah was a dar al-harb, and it was 
permissible to collect usury from a harbi in dar al-harb. 


Answer: 
The ‘ulama’ give several answers to this Hadith. 


1. Hadrat ‘Abbas radiyallahu ‘anhu probably received specific 
permission for it. 
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2. Imam Subki rahimahullah says that there is no proof that 
Hadrat ‘Abbas radiyallahu ‘anhu continued usurious 
transactions after embracing Islam. If he did, he probably did 
it due to ignorance. It is also possible that this Hadith refers to 
outstanding usury owed by Hadrat ‘Abbas radiyallahu ‘anhu 
before embracing Islam. 


3. After the prohibition of usury, Hadrat ‘Abbas radiyallahu 'anhu 
may have given up riba an-nasi’ah (interest on loans) and 
considered riba al-fadl to be permissible. 


4, It is possible that the prohibition of usury was not revealed 
until then. The verse referring to the absolute prohibition of 
usury was revealed after 9 A.H. 


و 
dae‏ 


ES إن‎ ui ce BESS الله‎ ui Sl gal et 


4 
o مه‎ 
4 B 


"ed no 
O believers! Fear Allah and forsake whatever usury 
that is outstanding if you have conviction in the 
order of Allah.1 


The above opinion is supported by two incidents: 


1. The Banü Thaqif tribe laid down certain conditions when it 
embraced Islam. One of the conditions was that they had outstanding 
usury amounts which they needed to collect. They will have the right 
to collect them. Rasülullah sallallahu 'alayhi wa sallam accepted this 
condition. 


2. After the Conquest of Makkah, Rasilullah sallallahu 'alayhi wa 
sallam appointed Hadrat ‘Atab ibn Usayd radiyallahu 'anhu as the 
governor of Makkah. At the time, the Banü Mughirah had usury 
amounts which it was still owing to the Banü 'Amr ibn 'Umayr ibn 'Auf. 
The Banü Mughirah who had embraced Islam refused to pay. Hadrat 
‘Atab radiyallahu ‘anhu wrote a letter to Rasülullah sallallahu ‘alayhi 
wa sallam asking him about this matter. The following verse was 
revealed subsequently: 


ES SLAM مِنَ‎ qi v 15555 اموا اموا الله‎ ood uot 


P có 
£ 


! Sarah al-Baqarah, 2: 278. 
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O believers! Fear Allah and forsake whatever usury 
that is outstanding if you have conviction in the 
order of Allah.1 


If we do not accept these explanations, then this incident itself will not 
be of any use to the view of the Hanafis because Makkah had become a 
dar al-Islam in Ramadan 8 A.H. after the Conquest of Makkah. This 
would mean that Hadrat ‘Abbas radiyallahu ‘anhu continued usurious 
transactions after the city became a dar al-Islam. Whereas this is 
unanimously considered to be haram. 


The above explanations have been compiled by Dr. Nazdiyah Hammad 
(Jami'ah Umm al-Qura, Makkah) in Ahkàm at-Ta'amul bi ar-Riba Bayna 
al-Muslimin wa Ghayr al-Muslimin. The crux of the discussion has been 
quoted by Maulana Khalid Sayfullah Rahmani Sahib in Jadid Fighi 
Masü'il, vol. 4, pp. 58-62. 


(3) 


The third proof of Imam Abū Hanifah and Imam Muhammad 
rahimahumallah is that the wealth of a harbi is not sacrosanct. The 
prohibition is applied to taking/collecting protected wealth. This is 
why usury can be taken from a harbi. 


Answer: 


Entering into a covenant or peace treaty is one of the causes of 
protection of wealth. This is an accepted principle of the jurists. Which 
is why it is not permissible to collect interest from a dhimmi living in a 
dar al-Islàm. When a Muslim obtains security for himself and enters a 
dar al-harb, he has made a collective agreement with all the residents 
of the dar al-harb. This is why their wealth will also be sacrosanct with 
respect to him. 


If usury were permitted, there is a strong possibility of the sanctity of 
the Sharr'ah limits gradually leaving the hearts of Muslims. This is 
such a major harm that this one reason alone is sufficient to classify it 
as unlawful. In the Hanafi madh-hab, the view of Imam Abū Yüsuf 
rahimahullah on this issue is stronger, and more suited to our times. 
This is why the verdict is issued on his opinion. (Refer to Jadid Fight 
Mas@’il, vol. 4, p. 62) 


‘Allamah Shami rahimahullah said that Imam Abū Yüsuf rahimahullah 
had held the post of chief justice. Based on his extra experience, the 


! Sarah al-Baqarah, 2: 278. 
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verdict will be issued on his opinions in matters related to 
transactions. 


وکل فرع بالقضا تعلقاً - قول ابی يوسف فيم OB:‏ 


وف القنية من باب المفتي: dyall‏ على قول al‏ يوسف فيما يتعلق بالقضاء 
لزيادة تجربتء وكذا فى البزازية» من القضاءء أى لحصول زيادة العلم بتجربتم 
ولبذا رجع أبو حنيفة عن القول ob‏ الصدقة أفضل من حج التطوع لما حج 
وعرف مشقتہ. (شرح عقود رسم gall‏ ص ^« 84( 

Allah ta‘ala knows best. 


The difference between dar al-Islam, dar al-harb and dar al-amn 


Question 


What is the difference between dar al-Islam, dar al-harb and dar al- 
amn? Is there a dar al-harb today? Can America and European 
countries be classified as dar al-harb? 


Answer 


Dar al-Islam: A country in which Muslims have the political authority 
to promulgate and apply all the injunctions of Islam. 


Dar al-harb: A country belonging to non-Muslims where unbelievers 
enjoy peace and security while Muslim residents are deprived of peace 
and security. Furthermore, the Muslims are denied religious rights 
such as performing acts of worship, jumu'ah salah, the two ‘id salahs, 
etc. openly. 


Dar al-amn: A country which is ruled by non-Muslims but Muslims are 
free to practise their religion. They can invite towards Islam and 
practise those injunctions of Islam which do not require political rule 
and political authority. 


In the light of the above definitions, it is difficult to classify present- 
day non-Muslim countries as dar al-harb. Therefore, most non-Muslim 
countries will fall under the classification of dar al-amn. 


Further reading: Qamüs al-Fiqh, vol. 3, pp. 395-399; Jadid Fight Masa’il, 
vol. 4, pp. 62-82; al-Jihad Fi al-Islam of Dr. Muhammad Sa'id Ramadan al- 


Buti, p. 80; Ahsan al-Fatawa, vol. 3, p. 21; Badi‘ as-Sana'i', vol. 7, p. 130; 
al-Fatawa al-Hindiyyah, vol. 2, p. 232; Radd al-Muhtar, vol. 4, p. 175. 


Allah ta‘ala knows best. 
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Selling wheat in exchange for wheat flour 


Question 


A person has wheat or rice, and he needs wheat flour or rice flour. Can 
he give over the wheat/rice and take the same weight of wheat/rice 
flour? What arrangement can he make to fulfil this need? 


Answer 


If the wheat/rice flour is definitely more than the flour which is in the 
wheat/rice, and the exchange is done on the spot, it will be 
permissible and usury will not be realized. This is because when a 
measured or weighted item is exchanged for the same genus, it has to 
be equal and on the spot [cash]. If not, usury will take place. In such a 
case, the flour will be in exchange for flour, and the extra flour will be 
in exchange for the husk. Nowadays, husk is also classified as wealth 
because it is used as animal feed, for tanning and other purposes. 


A Hadith states: 
^e قال رسول الله صل الله‎ SE ae abl 92) بن الضامتك‎ sole عق‎ 
بالذببء والفضة بالفضة» والبر بالبر» والشعير بالشعير» والتمر‎ pall وسلم:‎ 
فإذا اختلفت بذه‎ he بمثل» سواء جسواء» يداً‎ Sere والملح بالملح»‎ cado 
باب الربا)‎ teft (رواه مسلم:‎ ao bay الأصناف» فبيعوا كيف شئتم إذا کان‎ 
اليذاية؛‎ 
المجاذسة باقية من وجم...‎ OY ولا يجوز بيع الحنطة بالدقيق ولا بالسويق‎ 
والمعيار فيبما الكيل لكن الكيل غيرمسوٌ بينهما وبين الحنطة لاكتنازيما‎ 
AY بحيل. (البداية:‎ SUS فيه وتخلخل حبات الحنطة فلا يجوز وإن كان‎ 
باب الربا)‎ 


We learn from the above text that the jurists prohibited this 
transaction because there cannot be equality in measure between 
wheat and flour. Imam Abū Hanifah and Imam Muhammad 
rahimahumallah are of the view that wheat will always be a measured 
item on the basis of textual evidence. Imam Abū Yusuf rahimahullah is 
of the view that societal norms will be taken into consideration. The 
verdict is issued on the view of Imam Abū Yusuf rahimahullah. 


407 


الكيل فى الشيء أو الوزن فیہ ما كان في ذلك الوقت إلا OY‏ العادة إذ ذاک 
بذلك وقد تبدلت فتبدل الحكم... يصار إلى العرف الطاري بعد النص بناء 
على أن تغير العادة يستلزم تغير النص go‏ لو کان صل الله علیہ وسلم حياً 
لحص عليم... (فتح القدير: ee/v‏ باب الرياء دار الفكر. وكذا فى البناية: (vec/v‏ 
وف الدر المختار: وعن الثاني اعتبار العرف مطلقاً ورجحم الكمال وخرج 
علیہ سعدي افندي استقراض الدرايم عدداً وبيع الدقيق وزناً يعني بمثلہ وفى 
الكافى الفتوئ على عادة الناس» بحرء وأقره المصنف. وف الشامية: وملخصم: 
إن النص معلول بالعرف فيكون المعتبر و العرف في أي زمن كان ولا يخفى 
أن ذا فيہ تقوية لقول أبي يوسف فافبم. (الدر المختار مع فتاوى الشاى: 
6٥‏ ۷۷ء مطلب فى ان النص اقوى من العرف» سعيد) 


وروي عن Cass al‏ أنه ce Ms]‏ ایال الوزن قينا peasy Ry ped‏ 
التساوى Gad‏ بالوزن oly‏ كانت فى الأصل ALS‏ (بدائع الصنائع: ٠٠4/٠‏ 
فصل فى شرائط جريان الرباء سعيد) 

E :ورا ]ذا‎ UNE تعن إن سق أن‎ EE 
(4/۳ 


‘Aziz al-Fatawa: 


Ibn Humam rahimahullah gave preference to this view. It is stated in 
al-Kaft: 


408 


الفتوى على sole‏ الناس.' 
Hadrat Maulana Ashraf ‘Ali Thanwi rahimahullah also classifies wheat‏ 


as a weighted item: 


If the same item is on both sides [the buyer and the seller], and the 
item is sold by weight, e.g. wheat in exchange for wheat...then it is 
obligatory for the weight to be the same.’ 


فتح القدير: 


لأنبما أى السويق والدقيق من أجزاء الحنطة: وإنما لم يقل أجزاؤبا OY‏ من 
ASR‏ (فتح القدير: (s6/¥‏ 


البداية: 


ولا يجوز بيع الزيتون بالزيت والسمسم بالشيرج حتى يكون الزيت والشيرج 
أكثر ما فى الزيتون والسمسم فيكون الدين Jess‏ والزيادة بالفجير... ولو لم 
يعلم مقدار ما فيم لا يجوز لاحتمال الربا والشببة فيم كالحقيقة. (البداية: 
"ارد باب الريا) 

‘Itr Hidayah: 


Question: In what situation is it permissible to exchange wheat for 
wheat flour? 


Answer: I am of the view that exchanging wheat for wheat flour is 
similar to exchanging mustard seeds for mustard oil. It will only be 
permissible if the flour is definitely more than the flour which is 
present in the wheat, and the transaction is a cash transaction.’ 


Further reading: Mu'allim al-Figh (Urdu translation of Majmü'ah al- 
Fatawa), vol. 2, p. 128. 


However, it could be difficult to ascertain whether the flour is more or 
less. In such a case, one could resort to the following stratagem: 


1 "Aziz al-Fatawa, vol. 1, p. 625. 
? Bahishti Zewar, p. 403. 
° Itr Hidayah, p. 408. 
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The person having the wheat must sell it in exchange for money. He 
may then buy wheat flour with that money. However, the second 
transaction must not be preconditioned by the first one. 


Observe the following Hadith from which permissibility is gauged: 
الله عليه وسلم بعث أخا بني عدي الأنصاري فاستعملہ‎ po إن رسول الله‎ 
على خيبر فقدم بتمرجنيب» فقال لہ رسول الله صلی الله علیہ وسلم: اکل تمر‎ 
يا رسول اللّه! إنا لنشترى الصاع بالصاعين من‎ adl, خيبر بكذا؟ قال: لاء‎ 
الجمع» فقال رسول الله صلى الله علیہ وسلم: لا تفعلواء ولحكن مثلاً بمثل أو‎ 
بيعوا بذا واشتروا بثمنہ من بذاء وكذلك الميزان. (رواه مسلم: باب بيع الربا:‎ 
(es 


‘Itr Hidayah: 


A lawful stratagem would be to first sell the mustard seeds for cash 
money. Thereafter, the money which the person received may be used 
to buy mustard oil from the same seller either for cash or on credit. 
When these two transactions are conducted consecutively in the same 
assembly - by a mere offer and acceptance - the objective of obtaining 
the mustard oil in exchange for the mustard seeds will be realized. 
However, this objective will only be realized correctly if the second 
transaction is not preconditioned by the first. Furthermore, both 
transactions must be concluded by mutual agreement of the buyer and 
seller. If the first transaction is conducted on condition that the 
second one will also be conducted, or if either of the transaction is 
conducted under compulsion or out of fellow-feeling, then it will not 
be permissible.’ 


ما احتال بہ المسلم Ge‏ يتخلص بم من الحرام أو يتوصل بم إلى الحلال فلا 
بأس بہء وما احتال بہ حتى يبطل حقاً أويحق باطلاً Jed‏ شببة في حق 
فبو مكروه. (فتح البارى: mV‏ وكذا فى المبسوط للامام السرخسى: 
ساس كتاب hhl‏ دار الفكر) 


Allah ta'ala knows best. 


1 Ttr Hidayah, p. 407. 
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Selling mustard seeds in exchange for mustard oil 


Question 


Mustard grows profusely in our area. Some people take one kilo of 
mustard seeds to a shopkeeper and obtain half a kilo mustard oil in 
return. A scholar said that for this transaction to be valid, it will be 
necessary for the oil which is contained in the mustard seeds to be 
more than the mustard seed oil. In most cases, the oil of the 
shopkeeper is less than what is contained in the mustard seeds. After 
all, the shopkeeper also takes into consideration the effort and cost of 
extracting the oil from the seeds. Is there any way that this 
transaction can be lawful? 


Answer 


To make this transaction lawful, the buyer [of the oil] must sell his 
mustard seeds for cash. He may then buy the mustard oil with that 
money. This stratagem will make the transaction doubtless and valid. 
AI 52) ویر‎ Ul, E gyal ans LI أن‎ Cull Gp dee e 
عنه حدثاه: أن رسول الله صل الله علیہ وسلم بعث سواد بن غزية رضي الله‎ 
عنه وأمره على خيبر» فقدم علیہ بتمر جنيب يعني الطيب» فقال رسول الله‎ 
صل الله علیہ وسلم: أكل تمر خيبربكذا؟ قال: لاء واللّه يارسول الله! إنا‎ 
deo ذشترى الصاع بالصاعين والصاعين بالغلاثة من الجمع» فقال رسول الله‎ 
lg SUAS oy ع‎ di 
أخرجہ الشيخان. (نصب الراية: 47/4 باب الربا. رواه البخارى فى باب اذا‎ 
باب الربا)‎ ۰۲٦/۲ أراد بيع تمر بتمر خير منہ» ۹۳/۱. ومسلم:‎ 
التعليق الممجد:‎ 
وقال:‎ dice بالدرابم‎ A قولہ علیہ السلام: لا تفعل بع تمرك بالدرابم ثم‎ 
أى قال: ما يوزن إذا احتيج إلى بيع بعضم ببعض مثل‎ SOS فى الميزان مشل‎ 
يباع غير الجيد الموزون بثمن ثم‎ cl ذلك القول الذي قال ف التمر المكيل‎ 
ہما يحتنب بم عن الريا‎ all یشتري بم موزون جيد... قولہ بع تمرك الخ أشار‎ 
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مع حصول المقصودء وبہ احتج dele‏ من فقبائنا وغيربم على جواز الحيلة فى 
الربا Loy‏ عليها فروعاً. (التعليق الممجد: على بامش الموْطا للامام محمد ص 
rot‏ قديمى کتب خانہ) 

وكذا فى مرقات المفاتيح: (av e/)‏ 

T NE 

Us] cunc) LS ALI of‏ مكمه bus ihe «us Y Aes‏ الركاة 
وسقوط الاستبراءء وأما إذا توصل بہا الرجل إلى ما يجوز فعلہ ودفع المكروه بہا 
عن لفكي وض wb ge‏ ا دوا نشول spiega osa cle‏ 
تعالل: "وخذ xus‏ فاضرب بہ ولا “et‏ (سورة x M o‏ 6ه ). ob‏ 
uos‏ و acad‏ الضف AX‏ 
عنہ: ومن أقوى ما يدل على جواز ALH‏ المشروعة ما أخرجہ الشيخان 
aua al ge GLI,‏ رضي Bap als «e al‏ رضي الله xe‏ أن 4M Spry‏ 
صل الله علیہ وسلم استعمل رجلاً على خيبر... وإنما بو تعليم حيلة للتوصل 
إلى طريق JE‏ فما كان من بذا القبيل فهو جائز قطعاً. (تكملة فتح الملبم: 
(e^‏ 

المبسوط: 

فالحاصل أن ما يتخلص بہ الرجل من الحرام أو يتوصل بم إلى الحلال من 
الحيل فبو حسن» وإنما يكره ذلك أن يحتال في حق الرجل حتى يبطلہ أو في 
باطل حتى یموہہ أو في حق الرجل حتى يدخل فيه شبہةء فما کان على بذا 
Sra es adi‏ وها coastal de B:‏ اقلم DE S‏ لسن مد أن 
we few be Glee cse 15] (gall‏ قلا باس Gall LY cae ol‏ الذي 
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يحصل بم مقصود مع التحرز عن الحرام» ولا يكون بذا ما بو مذموم من 
تعليم الحيل» بل ہو اقتداء برسول الله صل الله علیہ وسلم حيث؛ء قال لعامل 
خيبر: بلا بعت تمرك بسلعة ثم اشتريت بسلعتك بذا العمر. (المبسوط للامام 


(ev السرخسبى:‎ 
‘Itr Hidayah: 


A lawful stratagem would be to first sell the mustard seeds for cash 
money. Thereafter, the money which the person received may be used 
to buy mustard oil from the same seller either for cash or on credit. 
When these two transactions are conducted consecutively in the same 
assembly - by a mere offer and acceptance - the objective of obtaining 
the mustard oil in exchange for the mustard seeds will be realized. 
However, this objective will only be realized correctly if the second 
transaction is not preconditioned by the first. Furthermore, both 
transactions must be concluded by mutual agreement of the buyer and 
seller. If the first transaction is conducted on condition that the 
second one will also be conducted, or if either of the transaction is 
conducted under compulsion or out of fellow-feeling, then it will not 
be permissible.’ 


Allah ta‘ala knows best. 

Buying a house through a bond 

Question 

Is it permissible to buy a house through a bond? 
Answer 

A bond is defined as follows in Encyclopaedia Britannica: 


A loan contract issued by local, state and national governments, and 
by private corporations specifying an obligation to return borrowed 
funds. The borrower promises to pay interest on the debt when due 
(usually semi-annually) at a stipulated percentage of the face value of 
the bond. 


From the above definition we learn that a bond agreement is a 
usurious transaction. Usury is included among the destructive sins. 


1 Ttr Hidayah, p. 407. 
413 


Taking an interest-bearing loan without a severe need is not 
permitted. 


Jadid Fight Masa’il: 


It is a sin to pay or receive interest. Thus, as a principle, it is obviously 
unlawful to take an interest-bearing loan. Nonetheless, there are times 
when it becomes necessary to take such a loan. It becomes 
unavoidable to take such a loan when doing business, farming, trading, 
etc. In such situations, it will be permissible to take an interest-bearing 
loan, but only to the extent of necessity. This permission will only be 
granted when a person is so compelled that if he were not to take it, he 
will not be able to earn a living; and he will not be able to fulfil his 
basic necessities of food, clothing and shelter. It should not be for the 
sake of living in luxury, desiring comfort and raising one’s financial 
position.’ 


‘allamah Ibn Nujaym Misrî rahimahullah writes: 
وفى القنية» والبغية: يجوز للمحتاج الاستقراض بالربح. (الاشباه والنظائر:‎ 
(sav/\ 

‘allamah Hamawî rahimahullah explains the above as follows: 
وذلك نحوه أن يقترض عشرة دنانير مثلاً و يجعل لربہا شيئاً معلوماً في كل يوم‎ 
الضرزيوال)‎ dust aeui ew wl 2M Jo (حاهية اليوئ‎ le, 
بن عبد الله رضي الله عنه» لعن‎ ple وفي الفقم الحنفي في ثوبہ الجديد: وعن‎ 
الربا ومؤكلء وکاتبہ وشاہدہ وقال: بم‎ IST رسول الله صلی الله علیہ وسلم‎ 
ورات‎ pall] الققربية‎ sola) اا ااا‎ sy pall إلا عند‎ WAY, واف‎ 
الكريمة: "إنما حرم‎ AM تبيح المحظورات] التي استمدت حجيتها من‎ 
عليكم الميتة والدم ولحم الخنزير... فمن اضطر غير باغ ولا عاد فلا إثم‎ 
من بذه المحرمات فيباح‎ ISM إلى‎ ayy wall SULT فزن‎ Dew : a] عل"‎ 
منہا غير قاصد التلذذ» ولا يتعدى في مقدار ما يأكل‎ ISL لہ ذلك بشرط أن‎ 


! Jadid Fiqhi Masa’il, vol. 1, p. 248. 
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حد الضرورة» بل يقصد دفع dy pall‏ وحفظ alt!‏ فالضرورات تقدر 
بقدربا»... وبذا الحكم أيضاً ينسحب على الرباء فهو محظور لا يحل إلا في حال 
الضرورة الملجئة. (الفقہ الحنفى فى ثوبہ الجديد: ٤‏ انواع الرباء الضرورات 
تبيح المحظورات) 

We learn from the above texts that an interest-bearing loan is only 


permitted in extreme situations of necessity. This is a time when even 
the unlawful becomes lawful. It is not permitted in normal situations. 


The levels of darürah and hajah 


‘Allamah Hamawi rahimahullah writes with reference to darürah and 
hajah: 


بهبنا خمسة مراتب: ضرورة وحاجة ومنفعة وزينة وفضول. 

فالضرورة: بلوغہ حداً إن لم يتناول الممنوع؛ بلك أو قارب» وبذا يبيح تناول 
الحرام. 

والحاجة: كالجائع الذي لو لم يجد ما يأ كلم لم يبلك غير أنه يكون في جبد 
والمنفعة: GIS‏ يشتبي x‏ البر ولحم الغنم والطعام الدسم. 

والزينة: كالمشتبي بحلوى والسكر. 

والفضول: التوسع بأكل الحرام والشببة. (حاشية الاشباه والنظائر: »56/١‏ 
aue Gad‏ اة (iss pall‏ 

(مثلء فى المقالات الفقبية» ص cre‏ الضرورة والحاجة المرخصة» مكتبة دار 
العلوم كراتشى) 


The issue under question most probably does not reach such a level 
whereby if a person does not buy a house on loan, he will die. This is 
because becoming a home-owner is not included among essential 
needs. Rather, a person can make do with renting a house. Yes, there 
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are times when the need is so overriding, that there is the fear of 
severe harm or difficulty. In such a situation, the jurists applied the 
principle of a need being on the level of a severe necessity. 


الحاجة تنزل منزلة الضرورة عامة كانت أو خاصة ولهذا جوزت الإجارة على 
خلاف القياس للحاجة... وفى القنية» والبغية: يجوز للمحتاج الاستقراض 
que‏ (الاشباه والنظائر: ١/217؟)‏ 


Identifying a severe need and hardship will depend on situations, 
individuals and different regions. The same criterion will not be 
applied to every person and every region. Another point to remember 
is that the Qur'àn and Ahadith contain severe warnings against 
usurious transactions. An interest-bearing loan is also economically 
detrimental because - in most cases - a person cannot free himself 
from such loans; he is always caught in the web of interest-bearing 
loans. 


Fatawa Mahmüdiyyah: 


It is haràm to pay or receive interest. If there is no alternative, a needy 
person may take an interest-bearing loan provided it is only to the 
extent of necessity.’ 


It is haram to pay interest. The Hadith curses such a person. 
Committing a haram is pardoned only when it is done when a person is 
compelled. If there is an overriding danger to one’s life or dignity - 
and there is no way of saving one’s self from it, e.g. neither can one sell 
one’s belongings nor can he obtain money without interest - then in 
such a situation, a person is classified as excused by the Sharr‘ah. If he 
is not faced with such a need - but it is for a business need, he can 
obtain money without interest, or he can sell his belongings - then it 
will be unlawful to take an interest-bearing loan. It is a major sin.’ 


Question: What overriding need is there which makes an interest- 
bearing loan permissible? 


Answer: When a person is faced with an unbearable compelling 
reason, then it is hoped that he will not be committing a sin by 
accepting usury. The same rule is applicable to all prohibitions.’ 


1 Fatawa Mahmüdiyyah, vol. 16, p. 302. 
? Fatawa Mahmüdiyyah, vol. 16, pp. 305-306. 
3 Fatāwā Mahmüdiyyah, vol. 16, p. 375. 
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The following is quoted in the annotations to Fatawa Mahmüdiyyah: 

di leks E ملحة اقتضت معطى الا‎ tabal aser GA Y-OS (sy 

بذا الأمر فإن الإثم في بذا الحال يكون على آخذ الرباء (الفائدة) وحده؛ وبذا 

قرط أن قوق رداك Sele‏ اوو Wha‏ عرد توسع فى الكماليات أو 

أمور يستغنى عنہا. (الحلال والحرام فى الاسلام ليوسف القرضاوی» ص «V‏ 
بيروت) 


Further reading: Nizam al-Fatawa, vol. 1, p. 186: Fatāwā Rahimiyyah, vol. 
9, p. 237; Kitab al-Fatawa, vol. 5, p. 320. 


Allah ta‘ala knows best. 
Transacting with a person who has interest money 


Question 


A person has clearly-identifiable interest money. Can we transact with 
him in any way? Can we accept this money as payment for a debt 
which he owes us? Is there a difference in ruling between a Muslim 
and a non-Muslim? 


Answer 


If you know with certainty that a certain amount of money belonging 
to a Muslim is haram, then it is unlawful to sell him anything in return 
for that money. Where it is not known with certainty, it will be 
permissible. If an unbeliever has interest money, it will be permissible 
to receive it as payment of a debt as long as he does not commit 
rationally impermissible and rationally detestable actions such as 
cheating, stealing, robbing, etc. 


Imdad al-Ahkam: 


Although unbelievers are addressed in subsidiary matters related to 
transactions and punishments, the general address is insufficient to 
apply the rule of impermissibility and invalidity. Rather, adherence is 
also a precondition. Those who are classified as harbi, do not adhere at 
all to Islamic injunctions - neither in compliance to their beliefs nor in 
opposition to them. Therefore, no matter how they earn their money - 
whether through usury, unlawful seizure, baseless and invalid 
transactions, in compliance with or opposition to their religion - it 
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will be included in their ownership. A Muslim is permitted to accept 
their money as a wage.’ 


ولو كان لمسلم على نصراني دين» فباع النصراني خمراً أخذ بشمنها وقضاه المسلم 
من دينم» جاز لہ oy el‏ بيعم لم The‏ ولو كان الدين لمسلم عل مسلم 
فباع المسلم خمراً وأخذ ثمنبا وقضاه صاحب الدين؛ كره لم أن يقبض ذلك 
من دینہ» كذا فى السراج cl‏ (الفتاوى البندية: LE ewo‏ الكرابية» 
باب فى القرض والدين) 

AL ess‏ البحر الرائق: 


وكره لرب الدين أخذ ثمن خمر باعبا مسلم لا كافرء يعني إذا كان لشخص 
مسلم دين على مسلم فباع الذي عليہ الدين خمراً وأخذ Gad‏ وقضى الدين لا 
بحل للمدين lol‏ ذلك بدينم وإن كان البائع كافراً js o] Joy‏ 
والفرق أن البيع فى الوجہ الأول باطل فلم یملک البائع الشمن وبو de‏ على 
ملك المشتري فلا يحل لہ أن يأخذ مال الغير بغير رضاه والبيع فى الوجم SE‏ 
صحيح فملك البائع الشمن OY‏ الخمر مال متقوم في حق الكافر فجاز لہ الأخذ 
بخلاف المسلم. (تكملة البحر الرائق: 6A‏ 8,5( 
وللاستزادة انظر: (فتاوى الشاى: 585/7 فصل فى البيع» سعيد. وتبيين 
الحقائق: 4۸/۷ كتاب الكرابية) 

Fatawa Mahmüdiyyah: 


If it is known with certainty that a certain amount of money is haram, 
then it is impermissible to sell anything in return for that money. 
Where it is not known with certainty, it will be permissible.’ 


1 171060 al-Ahkam, vol. 4, p. 390. 
? Fatawá Mahmüdiyyah, vol. 11, p. 273; Jawahir al-Fatawa, vol. 2, p. 294. 
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Further reading: 171060 al-Ahkam, vol. 4, pp. 386-390; Muntakhabat 
Nizam al-Fatawa, p. 467. 


Allah ta‘ala knows best. 
Transacting with a company involved in usurious transactions 


Question 


A person buys a machine through a certain company. As long as he 
does not pay the money to it, the company collects a rental from him 
for the machine. However, the company engages in a usurious 
transaction with a bank. It takes interest-bearing loans from the bank 
and buys the machines. It then pays interest on the borrowed amount. 
Is it permissible to buy the machine from this company? The buyer 
does not pay any interest; it is an independent transaction between 
himself and the company. 


Answer 


If Zayd bought a machine for R100 000 through a company, and the 
company will now collect R120 000 in instalments from him, then this 
will be interest even if the company refers to it as rental. If the 
company bought the machine for R100000 and sold it to Zayd for 
R120 000 as a deferred payment, it will be classified as murabahah and 
this transaction will be permissible. 


If the machine will remain in the ownership of the company and Zayd 
is to pay a specified monthly rental for it, and he will return the 
machine after a specified time, or the company sells it to him at a 
lesser amount, or gives it to him for free; then this will also be 
permissible. 


As for the usurious transactions of the company [with the bank], that 
is its own actions; it will not affect the buyer’s transaction. Non- 
Muslim companies in non-Muslim countries purchase machines on 
interest. We cannot impose Islamic injunctions on them because there 
is no Islamic government there. Furthermore, a Muslim is not directly 
linked to the usurious transactions and he has nothing to do with 
them. It will therefore be permissible to transact with such a company. 


Allah ta‘ala knows best. 
Transacting with a bank 


Question 


A man conducted certain capital transactions with a bank. As per its 
rules, the bank then charged him interest. Will this interest be 
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classified as a debt? When the issue of paying zakah comes up, will the 
interest be deducted from the amount? 


Answer 


The Shariah prohibits usurious transactions. In the same way, 
usurious transactions with a bank are also prohibited and haram. It is 
essential for every Muslim male and female to abstain from them. The 
Qur'àn and Ahadith contain severe warnings against those who 
involve themselves in usurious transactions. A person should repent 
from the depths of his heart over such a transaction. 


Nonetheless, if, due to necessity; compulsion; error or flagrant sinning, 
a person becomes liable to pay interest on account of a transaction 
with a bank, then the jurists say that interest which is unjustly 
collected from a person is included as a debt. Therefore, the above- 
mentioned interest-bearing loans can be included as debts. However, 
since most bank loans are paid in instalments, the entire amount will 
not be deducted from the zakatable amount. Rather, only the 
instalments for that year will be deducted, and zakah will be paid on 
the balance. Further details in this regard can be found in volume 
three in the chapter on zakah. 


فتاوى الشای: 

وكذا النوائب ولو pe‏ حق كجنايات زماننا فإنبا فى المطالبة كالديون بل 
ge dag‏ لو csl‏ من de gerd a USE‏ مالك الأرض وغل 
co null‏ وق العامة وإن ad be le tal‏ عق OLLIE‏ اللؤظفة cel de‏ 
في زماننا ببلاد فارس على الخياط والصباغ وغيريم للسلطان في كل يوم أو 
شهر فإنبا ظلم فاختلف المشايخ في صحة الكفالة بها فقيل تصح إذ العبرة في 
صحة الكفالة وجود المطالبة إما بحق أو باطل. (فتاوى الشاتى: cto‏ سعيد) 
LL,‏ النوائب OB‏ أريد بها ما ليس بحق... فإنبا ظلم اختلف المشايخ في صحة 
الكفالة بها كذا في فتح القدير» والفتوى على الصحة كذا في شرح الوقاية 
وتمن يميل إلى الصحة الشيخ الإمام البزدوي كذا فى البداية وقال النسفي 
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وشمس الأئمة وقاضيخان مثل قول فخر الإسلام BUSY‏ حق توجہ المطالبة 
فوق SU‏ الديون. (الفتاوى البندية: (SAF‏ 


وللاستزادة انظر: (شرح العناية على بامش فتح القدير: 222/7. وفتح القدير: 
۷ دارالفکر) 
وفي رد المحتار: الدين ما وجب ف الذمة بعقد أو استبلاك وما صار في ذمتہ 
ديناً باستقراضہ فهو أعم من القرض كذا فى الكفاية. (رد المحتار: ٠٠۷/١‏ 
سعيد) 
Allah ta‘ala knows best.‏ 
Exchanging steel utensils‏ 


Question 


Some people take their old steel utensils to a shopkeeper and 
exchange them for new ones. The shopkeeper does not weigh the old 
utensils. Instead, he asks the person to give over the old utensils 
together with a certain amount of money. The person may then take 
the new utensils. Is this permissible? 


Answer 


Steels is included among weighed items in which usury takes place. 
Therefore, when buying or selling it, there has to be equality on both 
sides. If both are the same in weight, it will not be permissible to 
demand an additional amount of money from the other side. Yes, the 
person may sell his old utensils for cash money. He may then use that 
money together with an additional amount of money to buy the new 
utensils. This transaction will be permissible. 


عن عبادة بن الصامت رضي الله aie‏ عن النبي صل الله علیہ وسلم قال: 
الذي fra Se cyl‏ والفضة. امك مدل سكل Stee nell pally‏ 


بمثل والبر بالبر مثلاً بمثل والملح بالملح Sto‏ بمثل والشعير بالشعير See‏ 
بمثل فمن زاد أو ازداد فقد أربي بيعوا الذمب بالفضة كيف شئتم يدا e‏ 


(رواه الترمذى: ۰۳۰/۱ ابواب البيوع) 
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البداية: 
ولا يجوز بيع atl‏ بالردي ما فيم الربا إلا مثلاً بمثل لإبدار التفاوت فى 


الوصف ...وإذا عدم الوصفان الجنس gall,‏ المضموم إليه حل التفاضل 
والنسا لعدم العلة المحرمة والأصل فيم الإباحة. (البداية: eva/v‏ باب الربا) 


نصب الراية: 

عن سعيد بن المسيب أن أبا سعيد الخدري رضي الله عنه وأبا بريرة رضي الله 
عنه حدثاه: أن رسول الله صلی الله علیہ وسلم بعث سواد بن غزية رضي الله 
عنه وأمره على خيبر» فقدم علیہ بتمر جنيب يعني الطيب» فقال رسول الله 
صل الله علیہ وسلم: JST‏ تمر خيبربكذا؟ قال: لاء واللّه يارسول الله! إنا 
ذشترى الصاع بالصاعين والصاعين بالغلاثة من الجمع» فقال رسول الله deo‏ 
Odd SUIS, dy nude Aly s e oed «ais Y seas ale a‏ 
أخرجہ الشيخان. (نصب الراية: ent‏ باب LN‏ رواه البخارى فى باب اذا 
أراد بيع تمر بتمر خير منہ» ۹۳/۱. ومسلم: ۰۲٦/۲‏ باب الربا) 

الاق الج 

قولہ علیہ السلام: لا تفعل بع تمرك بالدراہم ثم اشتر بالدرابم dice‏ وقال: 
فى الميزان مثل SIS‏ أى قال: ما يوزن إذا احتيج إلى بيع بعضہ ببعض مثل 
ذلك القول الذي قال ف العمر المكيل cl‏ يباع غير الجيد الموزون بثمن ثم 
یشتري بم موزون جيد... قولہ بع تمرك الخ أشار all‏ ہما يحتنب بم عن UJ‏ 
مع حصول المقصودء وبہ احتج جماعة من فقبائنا وغيربم على جواز الحيلة فى 
الربا وبنوا Lals‏ فروعاً. (التعليق الممجد: على بامش LGN‏ للامام محمد ص 
rot‏ قديمى کتب خانہ) 
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المبسوط: 


فالحاصل أن ما يتخلص بم الرجل من الحرام أو يتوصل بم إلى JAH‏ من 

الحيل فبو حسن» وإنما يڪره ذلك أن يحتال في حق الرجل حتى يبطلہ أو في 

باطل حتى aoe‏ أو في حق الرجل حتى يدخل mad‏ شببة» فما کان على بذا 

السبيل فهو مكروه» وما كان على السبيل الذي قلنا S‏ فلا بأس بہ. (المبسوط 
للامام السرخسى: ١0/9.؟)‏ 

Allah ta'alà knows best. 

Depositing money in a bank 


Question 


Some people are occupied in welfare and charitable works. Because 
they do not have sufficient money, they deposit their money in a bank 
and receive interest on it. They do this so that the money may 
increase. Sometimes, they transfer monies from one bank to another 
to acquire additional interest. Is it permissible to do this? 


Answer 


Carrying out welfare and charitable works is commendable. We must 
do as much as possible in benefiting Allah’s creation. However, it is 
haram to deposit money in a bank with the intention of receiving 
interest. How can it be correct to commit a haràm action for the sake 
of a mustahab action?! It is even worse to transfer money from one 
bank to another with the express intention of receiving more interest. 
Whatever interest has been received must be given to the poor 
without the intention of rewards. The person must abstain from doing 
this in the future and repent. Yes, it is permissible to deposit money in 
a bank with the intention of safe-keeping. Even then, one has to be 
cautious. 


Nizam al-Fatawa: 


It is permissible to deposit money in a bank with the intention of safe- 
keeping. Interest which is received should then be spent on those who 
are deserving, those immersed in debt and Muslims who are in dire 
situations." 


` Muntakhabat Nizam al-Fatawa, vol. 1, p. 188. 
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The first point to bear in mind is that if a person deposits money in a 
bank for safe-keeping or for any other compelling reason, he must try 
to deposit it in an account which does not earn interest.’ 


Fatawa Rahimiyyah: 


Question: There is a committee which is in the service of Muslims in 
general. It has deposited some money in the current account of a bank. 
It does not receive interest from it. However, the committee members 
want to deposit it in a savings account so that it may receive interest 
which it will then spend on afflicted Muslims. Is this proposal of the 
committee members permitted by the Shari'ah? Is it permissible to 
spend the interest-money which it receives on Muslims? 


Answer: Money can be deposited in a bank for safe-keeping or because 
of legal requirements. It is not permissible to deposit it with the 
intention of receiving interest even if the intention is to give the 
interest money to the poor...It is not permissible to deposit money in a 
bank with the intention of receiving interest and spending it on the 
poor.’ 


Further reading: Kitab al-Fatawa, vol. 5, p. 330. 
Allah ta‘ala knows best. 


Taking possession of usurious items in an assembly 


Question 


Zayd went to a shopkeeper who gave him one kilo of wheat in 
exchange for one kilo of rice. The shopkeeper weighed the rice, but 
before he could weigh the wheat, someone called Zayd. He left and 
returned after ten minutes. In other words, the assembly changed. Is 
this transaction permissible? 


Answer 


If the shopkeeper weighed the rice in Zayd’s presence, and then Zayd 
left and came back and took possession of the rice, the transaction is 
valid. If the shopkeeper did not weigh the rice as yet, then Zayd’s 
departure caused the first transaction to be terminated. They will have 
to restart the entire transaction. 


! Ibid. p. 190. 
? Fatawd Rahimiyyah, vol. 9, p. 270. 
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البداية: 


وما سواه أى ما سوى عقد الصرف مما فيم الربا من بيع الأموال الربوية 
Lit‏ أو dd OH‏ يعي فم poe Vy Cull‏ في FAR Cpl‏ 
بعد تعيين البدلين عن غير قبض جاز عندنا. (البداية» مع فتح القدير: eAJN‏ 
باب الرباء دار الفكر) 

رد المحتار: 


والمعتبر تعيين الربوى في غير الصرف لأن غير الصرف يتعين بالتعيين 
ويتممكن من التصرف فیہء فلا يشترط قبضم CLI‏ أى إذا بيع ثوب بثوب 
قلاف Gall oY pall‏ قرط فين cee VSB cone‏ يدون rll‏ 
كذا فى الاختيار. (رد المحتار: ۷۸/١‏ باب الرباء سعيد) 

Ahsan al-Fatawa: 


When transacting in measured and weighed items, if the species is the 
same or the amount is the same, then it is haram to defer it. However, 
it is not a prerequisite to take possession in that assembly; specifying it 
in the assembly will suffice.’ 


Allah ta‘ala knows best. 
Usury which is less than the minimum Shari'ah-approved amount 


Question 


The books of jurisprudence state that if a person engages in a usurious 
transaction which amounts to less than half sa‘, then it is permissible. 
For example, a person gives a handful of wheat-flour and takes two 
handfuls in return; then this is permissible. Is this the verdict? Is it 
permissible to do this? 


1 Ahsan al-Fatawa, vol. 7, p. 13. 
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Answer 


The Imams differ on the issue of usury being realized when there is a 
mutual exchange of items of the same genus when they are less than 
half sa‘. 


1. Imam Abū Hanifah and Imam Abi Yüsuf rahimahumallah are of the 
view that usury will not be realized in the above scenario. The reason 
is that for usury to be realized, there has to be an amount - 
measurement or weight; and the minimum weight specified by the 
Shariah is half a sa‘; and this is not found here. 


2. Imam Malik, Imam Shafi't, Imam Ahmad ibn Hambal and Imam 
Muhammad rahimahumullah are of the view that usury is realized 
here as well; so this transaction will be unlawful. 


In the Hanafi madh-hab, the fatwa is issued on the verdict of Imam 
Muhammad rahimahullah. The latter day jurists give preference to the 
view of Imam Muhammad rahimahullah for the following reasons: 


a) Ibn Humam rahimahullah states that the view of Imam 
Muhammad rahimahullah is the preferred view. ‘Allamah 
Shami rahimahullah gives preference to it. Other scholars such 
as the author of al-Bahr ar-Ràá'iq, the author of an-Nahr al-Fa’iq, 
‘Allamah Sharanbulali and 11200151 issued their verdicts on the 
view of Imam Muhammad rahimahullah. 


b) The amounts which are less than half sa‘ are well-known and 
they are in use in many regions. To say that it is permissible 
for differences in the amounts could certainly lead to harm 
and corruption. This is especially so in our times when there 
are instruments and scales for weighing. 


c) Monetary responsibilities (e.g. kaffarah, sadaqah al-fitr, etc.) 
where less than half sà' is specified does not mean that 
absolute differences in usurious items be classified as useless 
and futile. This is especially since the prohibition of it is 
known with certainty. 


d) If the buying of one handful in exchange for two handfuls is 
not classified as usury, people - due to the moral degeneration 
of the times - will make this a means for making usury lawful 
in large amounts of wealth. 


426 


فتح القدير: 

وني ae‏ التفاريق» قيل: لا رواية فى الحفنة بفقيز واللب بالجوزء والصحيح 
ثبوت الرباء ولا يسكن الخاطر إلى بذا بل يجب بعد التعليل بالقصد إلى 
صيانة أموال الناس تحريم التفاحة بالتفاحتين والحفنة بالحفنتين» LÍ‏ إن 
كانت مكاييل أصغر منها كما في ديارنا من وضع ربع القدح وثمن القدح 
المصري فلا شك» وكون الشرع لم يقدر بعض المقدرات الشرعية فى الواجبات 
المالية كالكفارات وصدقة الفطر بأقل منہ لا يستلزم إبدار التفاوت المتيقنء 
بل لا يحل بعد gis‏ التفاضل مع Gis‏ تحريم إبداره» ولقد أعجب غاية 
العجب من کلامہم بذاء وروى المعلى عن محمد أنہ كره التمرة بالعمرتين» 
وقال: كل شيء حرم فى الكثير فالقليل منم حرام. (فتح القدير: A/V‏ دار 
الفكر) 

وبكذا فى البحر الرائق: 00/5 كوثتم. ورد المحتار: ١۷٦/٥‏ سعيد. 
والنبرالفائق: */هلاء. والشرنبلالية: ؟/۸۷. وحاشية الشلبى عل الحبيين: ٠٠/١‏ 
ملتان. وحاشية الطحطاوى عل الدر المختار: ۰۹/۳ کوئتہ) 


تقمة: ما سبق مق Gal Ol‏ ها o, m‏ مال الريا نضف Fle‏ ليش (an‏ 
عليم... ثم قال: ويجوز بيع الحفنة بالحفنتين خلافاً للشافعي ومحمد ...فعلى ما 
ذكره الكمال من أن الفضل المتيقن حرام ob‏ لم يدخل تحت Gal‏ الكيل الذي 
ورد الشرع به وو نصف صاع ...ومن بنا يعلم ثبوت الحرمة بالطريق الأول 
فيما إذا اتخذ بيع الحفنة بالحفنتين وسيلة إلى بيع نحو الكر بالكرين. (فتح 
المعين GY‏ السعود على شرح الكنز لملا مسكين: (s/e‏ 
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فتح باب العناية فى شرح الحقاية: 
(وجاز بيع حفنة بحفنتين) وعند مالك والشافعي وأحمد لا يجوز ذلك إلا في 
رواية عن مالک» ورواية عن أحمد وروى المعلى عن محمد أنہ كره العمرة 
بالتمرتين وقال: كل شيء حرم فى الكثير فالقليل منہ حرام؛ وإلى بذه الرواية 
مال بعض المحققين. (فتح باب العناية فى شرح الحقاية: (r‏ 
Allah ta‘ala knows best.‏ 
Selling one apple in exchange for two‏ 


Question 


In the area where we live, apples are sold by count [and not by 
weight]. Is it permissible to exchange two apples for one apple - 
because the quality of the one is superior? Bear in mind that apples in 
this region are sold by count. 


Answer 


It ought to be permissible as per juristical law because an apple is 
neither measured nor weighed. However, we learn that this is 
impermissible as per the text of Ibn Humam rahimahullah. One should 
therefore abstain, especially in our times where apples are mostly sold 
by weight. 


ولا يسكن BUI‏ إلى ذا بل يجب بعد التعليل بالقصد إلى صيانة أموال 


وبكذا فى البحر الرائق: en‏ كوئتہ. ورد المحتار: evo‏ سعيد. والنہر 

الفائق: */هلاء. والشرنبلالية: ؟/۸۷. وحاشية الشلبى على التبيين: aJt‏ 
ملتان) 

Allah ta'alà knows best. 

Selling dry dates in exchange for fresh dates 


Question 


If a person sells one sa‘ of dry dates (tamar) in exchange for fresh dates 
(rutab), then Imam Abü Hanifah rahimahullah is of the view that it is 
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permissible. The other Imams and Sahibayn (Imam Muhammad and 
Imam Abii Yüsuf) are of the view that it is impermissible. The view of 
Sahibayn is based on the following Hadith which is quoted by most 
Hadith experts and jurists: 


عن am‏ بق cena tJ Sl ae dl 2) Goldy Ul‏ رسول 4i fro all‏ 
علیہ وسلم يسأل عن شرى العمر بالرطب» فقال: أينقص الرطب BL‏ يبس» 
قالوا: نعم» فنهاه عن ذلك رواه أصحاب السنن الأربعة» وقال الترمذي حسن 

صحيح. (شرح نقایہ للملا على القارى: ٦٤/۳‏ ابواب الربا) 


What is the response of Imam Abū Hanifah rahimahullah to this 
Hadith? 


Answer 


1. Imam Abū Hanifah rahimahullah says that because societal norms 
consider rutab to be tamar, the two can be exchanged with equal 
weights. When Imam Abū Hanifah rahimahullah went to Baghdad and 
people asked him about this issue, he said that Abü 'Ayyash - a 
narrator in the above transmission - is a weak narrator. He added that 
if rutab are tamar, the two can be exchanged because both are tamar. 
If they are not tamar, then it ought to be permissible to exchange 
them because they now belong to different categories. 


However, Mulla ‘Ali Qari rahimahullah said that sometimes the genus 
is the same, yet a transaction wherein both sides are equal in weight is 
not permissible because the volume is not the same. For example, 
roasted wheat cannot be sold in exchange for un-roasted wheat 
because one settles to the bottom while the other does not. In other 
words, if this Hadith were not present, even then exchanging rutab for 
tamar by weight ought to be impermissible just as roasted wheat 
cannot be sold in exchange for un-roasted wheat in volume. 


2. Imam Abū Hanifah rahimahullah said that the above-quoted Hadith 
contains Zayd ibn 'Ayyàsh who is also known as Abū ‘Ayyash. He is 
classified as a majhül (unknown) narrator. He is either Zurqa, Maula 
Bani Zuhrah or Maula Bani Makhzüm. This is why Ibn Hazm said with 


reference to him: J Je). Hakim said: 


إن الشيخين لم يخرجا بذا الحديث لما خشيا من جبالة زيد بن BLE‏ 


This is why Ibn Hazm, Tahawi, Tabari and ‘Abd al-Haqq Ashbilt classify 
this narration as ma'lül. 
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Ibn 'Ayyash has two students, viz. ‘Imran ibn Anas and ‘Abdullah ibn 
Yazid. However, on account of the two students, the ignorance of the 
person has been removed while ignorance of the attribute remains. 
Furthermore, ‘Imran ibn Anas differed with ‘Abdullah ibn Yazid on two 
points: 


a) He refers to him as Maula Bani Makhzüm and not Maula Bani 
Zuhrah. 


b) ‘Imran ibn Anas added the word nasřah. 


This is why this narration is not dependable. However, the objection 
which is made is that Imam Malik rahimahullah accepted the 
narration of Zayd ibn ‘Ayyash; and Imam Malik rahimahullah is in the 
habit of not accepting narrations from weak narrators. Imam Tirmidhi 
rahimahullah says that this Hadith is correct. Ibn Jauzi rahimahullah 
says: 


روى عنم عبد الله بن يزيد وعمران بن al‏ انس GSS‏ يكون مجبولاً مع 
حبان أيضاً وابن خزيمة والدارقطني وذلك يقتضي أنبم عرفوا حالم. (الدراية 
على البداية: ۸۳/۳ باب الربا) 


The essence of the objection is that since many scholars consider Zayd 
ibn ‘Ayyash to be an acceptable narrator, the weakness of the Hadith is 
not severe. Furthermore, Hanafi jurists present weak narrations as 
evidence, e.g. the Hadith related to qahqahah, masah 'alà ar-raqabah. 
Also, as regards volume, it is difficult for both to be equal because 
rutab is mutakhallal (interpenetrative) while tamar settles down. 
Therefore, it ought to be impermissible as per Hanafi principles. 


3. Another answer which is given on behalf of the Hanafis is that since 
the narration of ‘Imran ibn Anas contains the word nasTah, it is a word 
which has been added by the narrator. We should therefore say that 
this transaction is impermissible if it is on credit, and ought to be 
permissible if it is a cash transaction. 


An objection could be made by saying that both narrations should be 
accepted. If the dates are of the same category, a credit transaction 
will be impermissible. When the two cannot be equal, then it ought to 
be impermissible even if it is a cash transaction. 
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I found a convincing reply in favour of the view of Imam Abū Hanifah 
rahimahullah from the words of 'Allamah ‘Aynî rahimahullah. He 
writes: 


وصح Lal‏ بيع الرطب بالرطب متساوياً أو بيع الرطب بالعمر حال كونم 
متماثلاً فى الوزن عند gl‏ حنيفة وقالا: لا اقم We‏ الصلاة والسلام 
نبى عن بيع الرطب بالعمر وبہ قالت الغلاثة.- (رمز الحقائق فى شرح كنز 
الدقائق: a/e‏ باب الرياء ادارة القرآن) 


In other words, if rutab is sold in exchange for tamar while the weight 
of both is the same, it will be permissible. This is because absolute 
equality in weight is possible. If the view of impermissibility of 
Sahibayn is taken to refer to volume, while Imam Abū Hanifah’s is 
taken to mean weight, the objection will be removed. 


Other jurists also quote from 'Allamah ‘Aynî rahimahullah: 
كذا في‎ SUS حال کونہ متماثلاً‎ ali قال ابن نجيم: وصح أيضاً بيع الرطب‎ 
(ev غير كتاب» وقال العينى: وزناً. (العبر الفائق:‎ 

goed BE CLS شير‎ a SOUS us igual oy ul aal Ula 
Cerf حيث اعتبر بالوزن. (فتح المعين شرح ملا مسكين:‎ 


Yes, one noteworthy point is that there are Ahadith which make 
reference to the fact that rutab is an item which is weighed. 


عن ul‏ البختري سألت ابن عباس رضي الله عنه فقال: نبى النبي ص الله 
علیہ ply‏ عن بيع الدخل حتى يوكل منہ أو يأكل منہ Gay‏ يوزن. (رواه 
البخارى: ۹۹/۱ LS‏ السلم) 

The text before this reads: 
فقال: نبى‎ Joell أبى البخترى الطائي قال: سألت ابن عباس عن السلم فى‎ 
حتى يوكل منہ وحتی يوزن فقال‎ Joell صلی الله علیہ وسلم عن بيع‎ cell 
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الرجل: Gly‏ شيء يوزن فقال رجل إلى جانبہ: حتى يحرز. (رواه البخارى: 
۱ كتاب السلم) 

Allah ta‘ala knows best. 

Retrieving unjustifiable taxes from the government 


Question 


A person received an electricity bill for R100 000 whereas a house like 
his normally receives a bill for two to three thousand rands. He 
contacted the municipal committee via a lawyer and asked for proof 
that he used that amount [R100 000] of electricity. The municipality 
did not provide any proof. Eventually, the man paid the amount. 
Bearing in mind that he had been charged unjustly, can he try to 
retrieve that amount from the government in whichever way 
possible? 


Answer 


It is permissible for him to resort to any possible means to retrieve the 
amount which he was unjustly billed. Nonetheless, it is foolish to 
dishonour one’s self by resorting to incorrect means for the sake of a 
few pennies. He will not be permitted to bring shame to himself. 


Hadrat Mufti Muhammad Shaft Sahib rahimahullah writes: 


If a government collects unjustifiable taxes from a Muslim, he may 
retrieve that money from any governmental department in the name 
of tax. 


Imdad al-Muftiyyin: 


Question: The government of India has issued notes for its Prize Bond. 
A person receives an interest of six percent annually. I pay the 
government of India about three thousand rupees annually as income 
tax. Is it permissible for me to buy the Bond and accept its interest 
with the intention that I am re-taking the income tax which is an un- 
Islamic demand and which the government has taken from me? 


Answer: The money which the government collects from you as 
income tax can be retrieved through a government bank or other 
governmental institution in whichever way possible. Whether the 
government refers to it as interest or something else, you may accept 
it with the intention of retrieving your lawful demand. There is no 
harm in this. It will not be interest for you. On such occasions, the 
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jurists permitted a person to retrieve the money which he was owed 
by stealing it or confiscating it from his debtor. 


Je dbo ANI aua ly Sab 15) السرفة‎ ae Gb d الاق القنامية‎ 
stil سعيد)‎ 46/6 1 GLAM (ففاوى‎ 2 SK L de الت‎ GE ge ASI 
والقمارء دار الاشاعت)‎ LSI كتاب‎ ev (امداد المفتين:‎ 


Note: The fatwa of Mufti Shaft’ Sahib rahimahullah is with respect to a 
government bank. It is not permissible to retrieve it from a private 


bank. 


Observe the following principles: 
(^^ وق قواعد الفقہ: الضرريدفع بقدر الإمكان.-(قواعد الفقمءء ص‎ 
(o/y وفى الأشباه والنظائر: الضرر يزال. (الاشباه والنظائر:‎ 


Gy‏ قواعد الفقہ عن السير: المظلوم لہ أن يدفع الظلم عن نفسم بما قدر 
علیہ لکن ليس لہ أن يظلم غيره. (قواعد الفقم: (yst‏ 

وللاستزادة انظر: (درر الحكام فى شرح مجلة الاحكام: ev]‏ المادة: YN‏ وشرح 

القواعد الفقبية للشيخ أحمد d ll‏ ص ava‏ المادة: ory‏ والاشباه والنظائر: 

(ec-/N 

Allah ta‘ala knows best. 

The Shari'ah ruling with regard to bank cards 

Question 


1. Whatis the ruling with regard to a bank credit card? 


2. What is the ruling with regard to collecting cash through a 
credit card? 


3. What is the ruling with regard to collecting a duty or 
commission from the credit card holder? 


4. Ifa person makes a purchase with a credit card and does not 
make a payment on the due date, he is charged interest. Will 
the transaction be invalid because of the pre-condition of 
interest? 


433 


5. A bank sometimes gives prizes to credit card holders. Is it 
permitted to accept these prizes? 


Answer 

(1) 
Currently, there are three types of cards: 
1. Debit card. 


The card holder has to have an amount of money from before hand in 
the account of the institution whose card it is. Whenever the card 
holder uses it, the institution pays the amount from his account. The 
card holder does not enjoy the benefit of credit. He can only use the 
card if he has money in his account. The institution collects a certain 
fee for issuing the card and enjoying its benefits. 


It is undoubtedly permissible to use such a card. It is permissible to 
buy and sell through it because it neither involves incurring a debt nor 
any interest. Nonetheless, it will be the card holder’s responsibility to 
abstain from using it for non-Shari'ah purposes. 


2. Charge card. 


The card holder does not have any money with the institution from 
before hand. Instead, the institution provides him with the benefit of 
buying on credit. He is able to purchase for a specified period of time, 
and he will have to repay within that period. If he pays it within the 
specified period, he is not charged any interest. If he delays in his 
payment, he will have to repay together with interest which is 
charged. The institution also collects a certain fee for issuing the card 
and enjoying its benefits. 


It is permissible to use such a card provided the following conditions 
are met: 


a) The card holder must make full arrangements to ensure he 
pays before the due date so that he leaves no possibility of 
being charged interest. 


b) Itisthe card holder's responsibility to abstain from using it for 
non-Shart'ah purposes. 


c) If his needs can be fulfilled through a debit card, it will be 
better for him to abstain from using such a card. 


3. Credit card. 


Here too, the card holder does not have any money with the 
institution. Rather, it is an interest-bearing credit agreement. 
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Although the institution specifies a due date - whereby if the card 
holder pays the full amount before it, he will not have to pay any 
interest - the fundamental agreement is based on interest, and he 
promises to pay it. In addition to this, the benefit of rescheduling is 
provided. This enables the card holder to increase the period of 
repayment. At the same time, the interest amount increases. In some 
cases, an additional amount is charged. 


There are several types of credit cards: (1) American Express. (2) Visa. 
(3) MasterCard. (4) Diner’s Club. And so on. 


If a person is unable to acquire a debit or charge card, he may obtain a 
credit card while fulfilling the previously-listed conditions for a charge 
card. If not, it will be impermissible. Nonetheless, since there is more 
likelihood of interest, one should abstain from such a card. 


(2) 


There are two ways in which cash could be obtained through a credit 
card. 


One way is for the card holder to go to a bank, present his card, and 
the bank hands over cash money to him. This will be permissible 
provided he is not charged any extra taxes for withdrawing the cash 
money, because this tax will be in exchange for the loan; and this is 
interest. 


The other way is to withdraw cash from an ATM (automated transfer 
machine). This machine it self is astronomically expensive, and it 
incurs many expenses for its maintenance, upkeep and protection. If 
there is a specific charge for withdrawing money from it - without the 
institution taking into consideration the amount which is withdrawn - 
then it will be permissible. But if the institution makes the amount the 
basis for how much it is going to charge for the transaction, then not 
only is it impermissible but will also be classified as interest. 
Nonetheless, the institution may collect fees for issuing and 
maintaining the card. 


(3) 


It is permissible to charge a fee and duty to a bank card holder because 
these fall under service fees. For example, approving the card 
application, preparing it, embedding signs to it, preparing files for the 
account, telephonic and other expenses, etc. Furthermore, all office- 
related operations and services, installing machines in major cities - 
which is a major expense in its own. Obviously, fees are collected for 
these services. Therefore, there is nothing wrong with that. 
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(4) 


Charging of interest. It should be clear that the agreement between a 
credit card holder and a bank is a loan agreement. The money given by 
a bank to a card holder is a debt which he is responsible for. The 
invalid condition of interest is attached to the loan agreement (if he 
does not pay the amount within a certain date, he will be charged 
interest). However, a loan is an ‘aqd-e-tabarru' not an ‘aqd-e- 
mu'àwadah. One of the principles of Hanafi jurisprudence is that 
attaching an invalid condition to an 'aqd-e-mu'awadah renders the 
agreement invalid. On the other hand, an invalid condition in an 'aqd- 
e-tabarru' is a futile act in itself, the agreement is not invalidated. 
However, it contains the defect of an invalid condition. Nonetheless, if 
a person makes a firm promise that he will never practise on the 
invalid condition, he will pay the due amount within the specified 
date, and not allow himself to be charged interest; then - Allah willing 
- he will not be sinning on account of the invalid condition. 


(5) 


It is permissible for a card holder to accept prizes which are given by 
banks and other institutions. A bank is like a loaner, and it is 
permissible for the one who took a loan from a bank to accept a gift or 
prize from it. Yes, if the debtor gives a gift or prize (because of the 
loan) to the one from whom he took the loan, then it is not permissible 
for the creditor to accept the gift. 


Sources: Credit Card Kei SharT Ahkam of Maulana Muhammad Usamah; 
the Fatawa of Mufti Muhammad Faruq - Dar al-Ifta’ Jami‘ah 
Ihtishamiyyah, Karachi, pp. 130-132; Fatawa ‘Uthmani, vol. 3, p. 354; 
‘Asr-e-Hadir Kei Peichidah Masa’il Aur Oen Kā Hull, compiled by Maulana 
Musa Karmadi, vol. 2, pp. 195-199; Jadid Mu'āmalāt Ke Shari Ahkam, vol. 
1, pp. 142-146. 


Observe the proofs from the marginalia of Fatawa ‘Uthmani: 
فى المعايير الشرعية:‎ 
الحكم الشرعي لأنواع البطاقات:‎ 
الفوري:‎ e بطاقة‎ 
الفوري ما دام حاملبا يسحب من‎ e يجوز للمؤسسات إصدار بطاقة‎ 


رصيده ولا يترتب على الحعامل بها فائدة ربوية. 
46 


بطاقة الائتمان والحسب والآجل: 

يجوز إصدار بطاقة الائتمان والحسم الآجل بالشروط ASV‏ 

() ألا يشترط على حامل البطاقة فوائد ربوية في حال تأخيره عن سداد المبالغ 

المستحقة عليم. 

(e)‏ أن تشترط المؤسسة على حامل البطاقة عدم التعامل بها led‏ حرمم 

الشريعة ly‏ يحق للمؤسسة سحب البطاقة في تلك الحالة. 

بطاقة الائتمان المتجدد: 

لا يجوز للمؤسسات إصدار بطاقات pall old OLY‏ المتجدد الذي يسدده 

حامل البطاقة على أقسام آجلة بفوائد ربوية. ably‏ أعلم. 

Quoted from the marginalia of Fatawa 'Uthmàni, vol. 3, pp. 355-356. This 

fatwa contains the signatures of Hadrat Mufti Muhammad Taqī 

‘Uthmani Sahib, Mufti ‘Abd ar-Ra'üf Sakkharwi Sahib, Mufti ‘Abd al- 

Mannan Sahib, Mufti Mahmüd Ashraf Sahib and Muftî Muhammad 
‘Abdullah Sahib. 

وما لا يبطل بالشرط الفاسد القرض... ob‏ قال أقرضتك بذه المائة بشرط أن 

تخدمق شرا مغلا فاق لا cb ntl ye Jaw‏ .وذلك Joy pall OV‏ الفاسدة من 

duelo anal Shei cielo aes, نأف‎ 

فلا تؤثر فيبا الشروط الفاسدة» ذكره العيني. وفى البزازية: وتعليق القرض 

حرام والشرط لا يلزم. (البحر الرائق: ۸۷/١‏ باب المتفرقات من AS‏ 


البيوع» کوئتہ) 
وكذا فى gus‏ الحقائق: w/e‏ والفتاوى البزازية على بامش الفتاوى البندية: 
(£v‏ 
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وفي مجمع الأنبر: وما لا يبطلہ الشرط الفاسد gas‏ سبعة وعشرون شيئاً على ما 
ذكره المصنف» الأول القرض... الخ. (مجمع الانبر: ٠٠۸/۳‏ مسائل شقن فى 


البيع؛ بيروت) 


It is permissible for banks to give prizes and for card holders to accept 
them. This agreement is known as 'aqd-e-tabarru'. In other words, to 
make a pre-condition of kindness to someone. Hadrat Maulana Zafar 
Ahmad 'Uthmàni rahimahullah states that this is permissible (Imdad al- 
Ahkam, vol. 3, p. 386) 


There are some testimonies in favour of this: 


1. A Persian neighbour invited Rasülullah sallallahu 'alayhi wa sallam 
to a meal. Rasülullah sallallahu 'alayhi wa sallam accepted it on the 
condition that Hadrat 'A'ishah radiyallahu 'anha was also invited. 
(Sahih Muslim, vol. 2, p. 176) 


2. Hadrat Abū Bakr radiyallahu 'anhu bought a palanquin for a camel 
from Hadrat ‘Azib radiyallahu 'anhu and said to him: "Tell your son, 
Barra’, to carry this palanquin for me." Hadrat ‘Azib radiyallahu ‘anhu 
said: "He will take it on condition that you relate the story of the 
Hijrah." Hadrat ‘Azib radiyallahu ‘anhu preconditioned the favour of 
carrying the palanquin with relating the story of the Hijrah, and 
Hadrat Abū Bakr radiyallahu ‘anhu accepted the condition of relating 
the story. 


عن el ll‏ رضي الله عنه قال: اشترى أبو بكر رضي الله عنه من عازب رضي 

الله عنه رحلاً pre BIE‏ دربماء فقال gl‏ بكر رضي الله عنه لعازب رضي 

الله عنه: مر البراء فليحمل إلي Jus dey‏ عازب رضي abl‏ عنه لاء حق 

تحدثنا كيف صنعت أنت و رسول الله صل الله علیہ وسلم حين خرجتما من 
مكة. (رواه البخارى: 1010/1 مناقب المباجرين) 

Allah ta‘ala knows best. 

The ruling with regard to garage cards 


Question 


A company issues a garage card to people. When they buy petrol 
through it, the company will pay the bill to the garage. At the end of 
the month, the company sends an account to the card holder and adds 
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fifteen percent to the total which the card holder will have to pay. Is a 
transaction of this nature permissible? 


Answer 


The general manner in which a garage card operates is that a person 
can continue filling petrol in his vehicle through the card. At the end 
of the month, he receives a full statement with a record of the amount 
of petrol which he filled. He will then have to pay for the total 
purchases. There is no need to pay any additional amount. This system 
is permissible because there is no interest and additional charges. The 
person merely pays whatever amount he took on credit. 


In the present case where you mention an additional charge of fifteen 
percent - if this is the way it operates - then it is unlawful. It is clear- 
cut interest. Yes, if the company provides a respite - for example, if 
the full amount is paid within a month, then there will be no 
additional charge; and if it is paid after the due date, then there will be 
a charge of fifteen percent - then there will be a leeway for such an 
agreement in the sense that the card holder must not allow himself to 
be charged interest and he must pay the full amount before the due 
date. 


Fatawa 'Uthmani: 


When a card is used, it is essential for the card holder to pay the 
amount within the due date so that he is not charged interest. The 
better way to do this is to choose a direct debit. In other words, the 
card holder instructs the bank to pay the bill directly so that he is not 
charged interest in the case where he delays unintentionally.' 


وما يصح ولا يبطل بالشرط الفاسد لعدم المعاوضة المالية... القرض والببة. 
وف الشامية: (قولہ القرض)كأقرضتك A3 ex,‏ يفرط أن تخدمنى سنة» وف 
البزازية: وتعليق القرض حرام والشرط لا يلزم. (الدر المختار مع رد المحتار: 
٥‏ باب ما يبطل بالشرط الفاسد» سعيد) 


Allah ta‘ala knows best. 


1 Fatāwā ‘Uthmani, vol. 3, p. 353. 
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DISBURSEMENT OF USURY 


Acquiring usurious wealth from an unbeliever 


Question 


When a non-Muslim receives interest wealth, does it enter his 
ownership? If he presents a gift of interest wealth to a Muslim, will it 
be permissible for a Muslim to accept it? What if a Muslim gifts you 
with interest wealth? 


Answer 


When interest wealth comes to a Muslim, he does not become its 
owner. It is necessary for him to return it. If he knows the owner of 
that wealth, he must return it to him. If he does not know its owner, he 
must give it in charity without any intention of reward. He must treat 
this wealth as a calamity, get rid off it as soon as possible, and then 
give it to a poor person who is not a sahib-e-nisab. This will be 
permissible. However, it is not permissible for him to accept interest 
wealth as a gift. 


ویردونہا عل أربابها إن Vie eee‏ تصدقوا بہاء oy‏ سبيل الكسب الخبيث 
التصدق إذا تعذر الرد على صاحبہ. (فتاوى الشاى: ٠٠۸٠/١‏ كتاب الكرابية» 


فصل فى البيع» سعيد) 


If a non-Muslim receives interest wealth, he becomes its owner. It will 
be permissible to accept a gift from him provided he does not commit 
a rationally unlawful and detestable act such as cheating, stealing, 
robbing, etc. Yes, an Islamic government will not permit non-Muslims 
in an Islamic state to deal in interest. 


This issue revolves around whether non-Muslims are addressees of 
subsidiary injunctions or not. The jurists differ in this regard. Some 
scholars are of the view that initially they are addressed as regards 
Iman and punishments; and not on dealings and transactions. Other 
scholars state that they are also addressed in matters related to 
dealing and transactions. No matter what, non-Muslims become 
owners of interest. 


Maulana Zafar Ahmad Thanwi rahimahullah writes in Ahkam al-Qur’an: 


تحقيق أن الكفار مخاطبون بالفروع ey al‏ 
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الكفار مخاطبون بالإيمان dele!‏ وكذا بالمشروع من العقوبات والمعاملات» 
وكذا بالفروع وعامة الشرائع في حكم المواخذة فى الآخرة بلا خلاف» ذكره 
فى المنار وغيره» وأما في وجوب الأداء في أحكام الدنيا فالصحيح أنبم غير 
ud Ley cw ose‏ إل آبل العراق من ys ASM UL, LL‏ أصحاب 
الشافعي من eS‏ مخاطبين بوجوب الأداء فى الدنيا فهو مؤول بأنبم مأمورون 
ob‏ يومنوا ثم يصلوا كما في عامة كتب الأصول» وذبب البخاريون إلى ex‏ 
مكلفون بالفروع في حق الاعتقاد فقط والصحيح المؤيد بالنصوص والآيات 
بو ما ذہب إليم الجمبور أنهم مخاطبون باعتقاد الشرائع وكذا بأدائها 
باستجماع شرائطها Lee‏ تقديم الإيمان. (احكام القرآن: ovy‏ ۴. وكذا فى 
الشاى: ۰۲۸/٤‏ سعيد) 


After quoting the texts of the jurists, Maulana Zafar Ahmad Thanwi 
rahimahullah writes: 


The following points are learnt from the quoted texts: 


1. Imam Zufar rahimahullah is of the view that all the general 
directives of the Shari'ah as regards dealings and transactions apply to 
non-Muslims as well, irrespective of whether they are harbi or 
dhimmi. Since the directive is general, the injunction will generally be 
applied. Therefore, the ruling of invalidity will be applied to whatever 
dealings the harbi and dhimmi do which are against the Shari'ah. This, 
notwithstanding the fact that a harbi, due to the absence of 
governorship over him, and a dhimmi, due to the covenant with him, 
will not be interfered with. 


2. Imam Abi Yüsuf and Imam Muhammad rahimahullah are of the 
view that the dealings of a harbi are against the Sharr'ah. The ruling of 
invalidity will not be applied to everyone because they did not adhere 
to the injunctions of Islam. This means that a general directive is 
insufficient for the application of an injunction. Instead, adherence is 
also a precondition; and this is not found in a harbi. However, the 
ruling of invalidity will apply to those dealings of the dhimmi which 
are against the unanimous rulings of Islam. This is because they have 
already adhered to Islamic injunctions in matters related to dealings 
and transactions. (In our times, most non-Muslim countries are 
classified as dar al-amn. The non-Muslims in these countries do not 
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adhere to Muslim rules. Therefore, this ruling will not apply in such 
countries. Nonetheless, a non-Muslim will become an owner of 
interest.) 


3. Imam Abi Hanifah rahimahullah is of the view that the ruling of 
invalidity will not be applied to those dealings of a dhimmi which are 
against the Shari'ah. This is on the condition that those dealings are in 
line with their own religion. Yes, if a certain condition is laid down in 
the agreement, he will have to adhere to it. As for Sharrah 
transactions which are not in line with his beliefs and were not laid 
down in the agreement, a dhimmi is not required to adhere to them. 
When he carries out dealings which are in line with his religion, they 
will be considered to be correct, and they will not be classified as 
invalid.’ 


A few objections and answers to them 


1. Since the jurists state that non-Muslims are addressed as regards 
subsidiary matters of Din and in matters related to transactions, the 
ruling of usury ought to be the same as it is for us. This is gauged from 
a text of al-Manar and other books. 


حيث JB‏ والكفار مخاطبون بالأمر بالإيمان وبالمشروع من العقوبات 
والمعاملات - وفي نور الأنوار: وأما المعاملات فبي دائرة بيننا وبينهم فينبغي 
أن نعامل eue‏ حسب ما تعاملنا بيننا فى البيع و الشراء والإجارة وغيربا 
سوى الخمر والخنزير فإنہما مباحان لہم» لا لنا. (نور الانوارء ص (v ٩۹‏ 


Therefore, if a non-Muslim engages in a transaction which is against 
the Shari'ah and acquires money through it, the money ought to be 
haram. 


An answer to this objection is provided from a text of Hadrat Maulana 
Zafar Ahmad 'Uthmàni rahimahullah: 


The crux of the answer is that although non-Muslims are addressed in 
subsidiary matters related to punishments and transactions, a general 
address is insufficient to issue a ruling of impermissibility and 
invalidity. Rather, adherence is also a prerequisite. Harbis have 
disregarded adherence to the injunctions of Islam totally; neither in 
matters which are in line with their beliefs nor those which are against 
their beliefs. Therefore, no matter how they acquire money - whether 


1 171060 al-Ahkam, vol. 4, p. 390. 
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through interest, usurping or invalid transactions, or whether they are 
in line with their religion or against it - it will enter their ownership 
and it will be permissible for a Muslim to accept it as a salary.’ 


2. The texts which make reference to the devouring of interest are 
general in nature - whether the person is a Muslim or not. How, then, 
will it be permissible for a non-Muslim to accept interest money? 


Taking extra in any transaction (in items of the same genus) without 
compensation is classified as interest. For example, you loan R100 and 
lay down the condition that when it is repaid after one month, the 
person must pay you R150. 


Sayyid Sharif Jurjani rahimahullah states: 


الربا: ہو ف اللغة: doll‏ وف الشرع: ہو فضل de‏ عن عوض شرط لأحد 
العاقدين. (التعريفات» ص (WC‏ 


No one considers this to be lawful. It is unanimously classified as 
haram. But this is not the case in the matter under discussion. Rather, 
the non-Muslim became an owner of the wealth and he is now giving it 
over into the ownership of a Muslim. There is no reason for classifying 
it as impermissible. After all, a person may exercise his full right over 
what he owns. 


‘Itr Hidayah: 


Interest refers to every addition - whether tangible or intangible - 
which is preconditioned in a transaction without having given 
anything in exchange for it..A loan is eventually a recompense. 
Therefore, it is haram to give a loan and collect a profit from it. In 
gifting, no mention is made of a recompense; so if the person who 
accepts a gift gives something more in return, this addition will be 
lawful. Anything which is given or received without laying down a 
condition has nothing to do with interest. Rather, it is a donation and 
an act of kindness.’ 


3. Here is an easy way of earning interest: Take interest from a non- 
Muslim and it will be lawful. For example, a company employs a 
person as a special employee. It says to him that he must continue 
engaging in transactions and earn interest from them. The interest 
will then be lawful for us. What is the answer to this? 


1 171060 al-Ahkam, vol. 4, p. 399. 
? ‘Itr Hidayah, p. 165. 
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It is not permissible to acquire interest from a non-Muslim, as was 
mentioned previously. However, if he acquires it and becomes its 
owner, and then wants to give it as a gift without recompense to a 
Muslim, or give it to a Muslim employee as a salary, then it will be 
permissible. It is haram for a Muslim to become an owner of interest, 
while there is no reason for its impermissibility for a non-Muslim. 
Since he has become an owner of the interest, he can use it for himself 
or give it to someone as a gift. 


4. We learn from a text of al-Hiddyah that usurious transactions of 
loaning and borrowing are excluded; they are not permissible even for 
non-Muslims. What is the answer to this? 


The text of al-Hidayah reads as follows: 

والربا مستثنى عن عقودبم لقولہ علیہ السلام: الا من أربي فليس بيننا وبینہ 
عبد. (البداية: (vv A[S‏ 

The following is narrated in Musannaf Ibn Abi Shaybah: 

عن الشعبي قال: كتب رسول الله صلی al‏ علیہ وسلم إلى أبل OLF‏ ويم 

نصارى: أن من بايع منكم بالربا فلا ذمة لم. (مصنف ابن الى شيبة: ١/لاهه)‏ 


Answer: The ruler of an Islamic state must not permit dhimmis to 
engage in usurious transactions. Nonetheless, if usury is permissible 
according to them and they accept it, then a non-Muslim will be 
classified as the owner of that wealth. Nowadays, there is no Islamic 
country which prohibits anyone from usurious transactions. 
Therefore, if non-Muslims engage in usurious transactions among 
themselves, they will be owners of that wealth. 


Abū ‘Ubayd Qasim ibn Salam writes: 

قولہ: ومن أكل منهم الربا فذمتي منہ بريئة لا نراه غلظ عليبم JST‏ الربا 
خاصة من بين المعاصي US‏ ولم جعلہ لبم مباحاً وبويعلم أنبم يرتكبون 
من المعاصي ما ہو أعظم من ذلك من الشرك وشرب الخمر وغيره إلا دفعاً 
عن المسلمين وألا يبايعوبم بہ فياكل المسلمون d JE‏ ولو لا المسلمون ما كان 
أكل SII‏ الربا إلا كسائر ما بم ad‏ من المعاصيء بل الشرک أعظم. 
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(الاموال: MN‏ بيروت. والاموال لابن زنجوية: ؟/۳٠.‏ وذكره عن الى عبيدة 
الزيلى فى نصب الراية: (ev‏ 
إعلاء الستن: 


Ly‏ أن حرمة الربا ثابتة في حقهم» وو مستثق من العبد فإن النبي صل الله 
عليه lay‏ كتب JE‏ تضاری تجزان من Ute oed Gal‏ ودينة eS, aue‏ إلى 
مجوس بجر: إما أن تدعوا الربا أو تاذنوا بحرب من الله ورسولہء فالتعرض لهم 
فى ذلك بالمنع لا يكون Lae‏ بالأمان كذا فى المبسوط. (0A/\4)‏ وقد تقدم 
في شروط اپل الذمة من كتاب الجہاد ما يدل على نہیہ صلی الله علیہ وسلم 
والخلفاء الراشدين أبل الذمة عن الإرباء في دار الإسلام وأيضاً: فإنما تثبت 
العصمة في حق الأحكام بالإحراز والإحراز بالدار لا بالدين» o3‏ الدين مانع 
من يعتقده حقاً للشرع دون من لا يعتقده ولقوة الدار يمنع عن مالم من 
يعتقد حرمتہ ومن لم يعتقده كما فى المبسوط: )0/14( أيضاً فالاعتبار بالدارء 
بو الصحيح. (اعلاء السنن: Yoc/ V6‏ والمبسوط: (oA/\£)‏ 
Allah ta‘ala knows best.‏ 
Paying interest with interest‏ 


Question 


Khalid borrowed R100 000 from a bank and bought a house with the 
money. The bank asked him to repay R110 000. Khalid wants to sell the 
house to Zayd for R110 000 so that he can repay his loan. Zayd said to 
him that he will pay him R100 000 from his lawful wealth, and R10 000 
from interest. Is it permissible to do this? 


Answer 


It is a major sin to get into interest-bearing loans. The Qur'an and 
Ahadith contain terrifying warnings in this regard. Khalid should 
therefore repent and make a firm resolution not to take interest- 
bearing loans in future. As for the interest amount, the jurists say that 
if the owner is known, it must be returned to him. If not, it must be 
given to the poor without intention of reward. As for paying interest 
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with interest, the ruling is that the person must return it to the bank 
from which he received it. It is not permissible to receive it from one 
bank and pay another bank. 


بذل المجبود: 

Gals‏ ]15 كان عه يكل فال Bs wae‏ ذلك duos ae‏ أ وحمل ل غير 
عقد ولا یمکنہ أن يرد إلى مالکہ ويريد ان يدفع مظلمتہ فليس لہ حيلة إلا 
أن يدفع إلى الفقراء. (بذل المجبود: (EVA‏ 


قالوا: des‏ بذا لو مات رجل وكسبم من ثمن الباذق والظلم أو أخذ الرشوة تعود 
الور رلا yoy bat ae ode‏ الأون ed‏ ویردونہ على أربابم إن عرفويم 
s‏ فد Sell) s M A Ged Gad SI as oY‏ 
الرائق: t/a‏ فصل فى البيع »كتاب الكرابية» كوئتة) 

وللاستزادة انظر: (تبيين الحقائق: «v/^‏ فصل فى البيع؛ ملتان. والدر المختار 
مع رد المحتار: ۰٠۸٠/١‏ فصل فى البيع؛ سعيد) 


Nizam al-Fatawa: 


The Shari'ah ruling for every haram wealth is that, if possible, it must 
be returned to where it was obtained from. Based on this, from 
wherever a person receives interest, he must return it to that place. 
The Shari'ah provides this leeway. If it is not possible to do this, one 
must give it in charity to the poor to save one’s self from the misery of 
interest.’ 


Fatawa ‘Uthmani: 


If, in the past, a person retained money in an interest account, and he 
took an interest-bearing loan, he can clear himself by transferring it 
from one account to another provided the received interest is not 


1 Nizam al-Fatáwà, vol. 1, p. 191. 
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more than the interest which is paid. It must be equal. However, he 
must desist totally from doing this in the future.’ 


Jadid Fiqhi Masa’il: 


If a person is compelled into taking an interest-bearing loan, and he 
then has an amount of interest which he received from a bank, there 
will be no harm in using the same amount to pay the interest. It is also 
a sin to pay interest because by doing this, a person is spending the 
Allah-given halal wealth in a haràm avenue. If a person uses interest 
money to pay interest, he is saving his halal wealth from haram. There 
is hope that he will not be taken to task for it. Maulana Thanwi 
rahimahullah is inclined to this view.? 


Allah ta‘ala knows best. 

Paying government taxes with interest money 

Question 

Is it permissible to pay the following taxes with interest money: 
1. Income tax. 
2. Other taxes charged on different occasions. 


3. V.A.T. - it is obligatory to pay 14% tax on items which are 
purchased. 


What about paying the following municipal taxes with interest money: 
1. Rates on an empty plot of land. 


2. Rates on land where houses are constructed. 


Answer 


As far as we know, the banks in South Africa are not government 
banks; they are private banks. Therefore, it is not permissible to pay 
government taxes with interest money. Interest money must either be 
returned to the one from whom it was received, or given in charity to 
the poor without the intention of reward. Nowadays, the second 
option is chosen because there is no way of returning interest money 
to a bank. Furthermore, the above-mentioned taxes are not classified 
as oppressive. Rather, we benefit - directly or indirectly - from them. 
This would be synonymous to deriving benefit from interest. 


1 Fatāwā ‘Uthmani, vol. 3, p. 280. 
? Jadid Fiqhi Masa’il, vol. 1, p. 254. 
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قال شيخنا: ويستفاد من كتب فقہائنا كالبداية وغيربا أن من ملک بملک 
خبيث ولم یمکنہ الرد إلى المالک فسبيلم التصدق على الفقراءء قال: ومثلم 
يقول ابن القيم في بدائع الفوائد ...قال: والظابر أن المتصدق بمثلء ينبغي أن 
ينوي بم فراغ ذمتہ ولا یرجو بہ المثوبة» نعم يرجوبا بالعمل بأمر الشارع» 
وكيف يرجو الغواب بمال حرام ويكفيم أن يخلص منہ ugly Lal BUS‏ 
وفي سنن الدارقطني (545/2) بإسناده عن عبد الواحد بن زياد قال: قلت: GY‏ 
حنيفة من أين أخذت بذا؟ الرجل يعمل في مال الرجل بغير إذنم أنه يتصدق 
بالربح! قال: أخذتء من حديث عاصم بن كليب el‏ وحديث ابن كليب أخرجم 
أب و داوة:ق (Suet! Glue! ob) à (iv oo) As‏ مو geal GUS‏ 
عن عاصم بن كليب عن mel‏ عن رجل من الأنصار قال: خرجنا مع رسول الله 
صلی الله علیہ وسلم في جنازة... فلما رجع استقبلء sled dl ual Flo‏ وجىء 
بالطعام فوضع dor‏ وضع القوم فأكلوا فنظر آباؤنا رسول الله صل الله علیہ 
وسلم يلوك لقمة في فمہ» ثم قال: "أجد لحم شاة أخذت بغير إذن ألا" 
فأرسلت المرأة» قالت: يا رسول اللّه! إفى أرسلت إلى البقيع يشتري لي شاة فلم 
ael‏ فار ال جار ال قد ا $68 أن اول إلى بثمنبا فلم يوجد» 
فأرسلت إلى esl‏ فأرسلت الي do‏ فقال رسول الله صل الله علیہ و سلم: 
أطخي col a gil olgy) col ce) e‏ ااب الشات من كات 
البيوع). رواه الدارقطني في سننم )3( باب الصيد والذبائح: (EAE‏ وفيم: 
فبينا بويأكل إذ كف یدہ وفیہ أطعموبا الأسارى» By‏ طريق آخر: فلما أخذ 
رسول الله صل الله علیہ وسلم لقمتہ ری be‏ (في باب الصيد والذبائح: 
(£A oo‏ (معارف السنن: ero ert [V‏ باب ما جاء لا تقبل صلاة بغير طببور» 
تحت قولم: ولا صدقة من غلولء سعيد) 
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Nizam al-Fatawa: 


The fundamental principle is that unlawful wealth must be returned to 
its owner in whichever way possible. 


إذا علم المالك بعینہ فلا شک في حرمتہ ووجوب رده عليم. فتاوى «UE‏ 


If it cannot be returned to the original owner, a person must save 
himself from the sinful consequences by giving it in charity to a 
person who is eligible to receive charity. He must remove it from his 
ownership as quickly as possible. He must neither use it for himself 
nor make an intention of reward after giving it in charity. 


وأها hes I5‏ ريد قال SI ho‏ فلكم aA)‏ اوعض[ iid‏ 
عقد ولا یمکنہ أن يرد إلى SIL‏ ويريد أن يدفع مظلمتہ فليس لہ حيلة إلا 
أن يدفع إلى الفقراء. (بذل المجبود: EVA‏ 


Interest money received from the central government can be used to 
pay income tax and sales tax if these taxes are going back to the 
central government. It cannot be given to the municipal corporation 
board, municipality tax, and other similar taxes.’ 


Ahsan al-Fatawa: 


Interest received from a bank is not from the government treasury. 
Therefore, it cannot be used to pay income tax. Since the owner is 
unknown, it is obligatory to give it in charity to the poor.’ 


Jadid Mu‘amalat Ke Shar'i Ahkam: 


Interest from a bank is not from the government treasury and has 
nothing to do with the government. Therefore, it is incorrect to pay 
income tax with interest money. Rather, because the owner is 
unknown, it is obligatory to give it in charity to the poor.’ 


1 Nizam al-Fatāwā, vol. 1, p. 185. 

* Ahsan al-Fatawa, vol. 7, p. 21. 

° Jadid Mu‘amalat Ke Shari Ahkam, vol. 1, p. 163. 
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Kitab al-Fatawa: 


Income tax is a non-obligatory tax which is collected in a non- 
obligatory manner. If a person is compelled to keep money in a bank 
under a certain scheme and he receives interest from it, he may pay 
income tax with the interest money which he received. This is on 
condition that the bank or financial institution is a governmental 
one...It will not be permissible to use interest money received from a 
[private] bank to pay general taxes such as municipal taxes. 


Taxes [e.g. rates] on houses are collected for services which the 
government provides to the public. This is a lawful and equitable tax; 
the benefits of which are enjoyed by the tax payer. If interest money is 
used to pay these taxes, it will be synonymous to deriving benefit from 
usury.’ 


To summarize, there are two types of taxes: 


1. Equitable taxes - the benefits of which reach us in some way or 
another. There is no room whatsoever to pay these taxes with interest 
money. This is irrespective of whether the interest is received from a 
government bank or a private bank. 


2. Unjust taxes, e.g. income tax, sales tax, etc. Interest received from a 
central or governmental bank may be used to pay these taxes. This is 
because it is synonymous to returning it to its owner. It is not 
permissible to pay these taxes with interest money received from 
private banks. 


Jadid Fiqhi Masa’il: 


There are two types of taxes which the government collects from the 
public. Some of them are equitable and permitted in Islam. For 
example, providing the services of water, electricity, roads, hospitals, 
libraries, parks, etc. Municipalities collect taxes for these services and 
the benefits of these services are enjoyed by us. 


The second type is known as unjust and non-obligatory taxes, e.g. 
income tax. In addition to being unjust according to the Shari‘ah, they 
are irrational. 


It will not be permissible to use interest money received from a bank 
to pay the first type of taxes.’ 


Kitab al-Fatawa, vol. 5, pp. 318-319. 
? Jadid Fighi Masa'il, vol. 1, p. 253; Idāh al-Anwar, vol. 1, p. 100. 
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The books of jurisprudence state that if a person seized a slave from 
someone and made him a labourer to earn money, and the slave died 
while under the one who seized him, then when he has to repay the 
slave master for the slave, the master can include all the amounts 
which the slave earned. This is because this amount will reach the 
original owner due to which it became tainted, whereas there is no 
harm in it for the owner. However, if the one who seized the slave sold 
the slave to someone, and the slave dies while under the buyer, and 
the original owner then makes a claim and proves his ownership, and 
he collects a recompense from the buyer, the one who stole the slave 
cannot give the earnings of the slave to the buyer. This is because the 
buyer is not the owner. We learn from this that when interest money 
goes back to its owner, there is no problem with that. But it is 
impermissible to give it to someone else. This is why interest money 
has to be returned to the one from whom it was taken or received. If 
this is not possible, it must be given as charity to the poor. It is not 
permissible to receive interest from a private bank and to then use it 
to pay government taxes. 


اذا paill E‏ يستعين T‏ في ضمان القيمة ويتصدق بالفضل. 
(الفتاوى السراجية على بامش فتاوی قاضيخان: ؟/72) 

فلو بلك العبد في يد الغاصب حتى ضمنہء لہ أن يستعين بالغلة في أداء 
الضمان oF‏ الخبث لأجل SOW‏ ولہذا لو ad Gol‏ باح لہ العناول فيزول 
الخبث بالأداء إليم بخلاف ما إذا باعہ فبلك في يد المشتري ثم استحق وغرمہ 
لجس لر أن سكين بالغلة في lal‏ العمن Ce OY cael‏ ما OW‏ لق SRAM‏ 
إلا إذا کان لا ae‏ غيره SY‏ محتاج الیہ فلہ أن يصرفم إلى حاجة نفسہء فلو 
Yu tsi‏ يتصدق dto‏ إن OS‏ غنياً وقت الاستعمال» وإن كان فقيراً فلا 
شيء Ue‏ ذكرنا. (البدايم: (vvo]Y‏ 


451 


(حاشية الطحطاوى عل الدر المختار: t/t‏ وتبيين الحقائق: 60/0 وتكملة 

البحر الرائق: A/A‏ والفتاوى الشاى: M‏ ومجمع الضمانات: ١/6ؤ9).‏ 
الفتاوى البزازية: على بامش البندية: (VA‏ 

Allah ta‘ala knows best. 

Interest money for welfare works 


Question 


Is it permissible to dig a well for the poor and needy with interest 
money? Can such money be used to construct a madrasah boundary 
wall? Also, can it be used for other welfare and charity works? 


Answer 


The scholars and muftis differ on this issue. Most muftis say that 
interest money should not be used to dig a well. Instead, it should be 
given in charity to the poor without intention of reward. Some muftis 
of India, e.g. Mufti ‘Abd ar-Rahim Lajpauri rahimahullah, say that 
interest money can be used for public welfare works. However, the 
view of caution is practised by the majority. Nonetheless, if anyone has 
spent it in this way, there is leeway for it. If it becomes essential to dig 
a well or spend interest money on other similar noble actions, one 
could give the interest money to a poor person and get him to 
undertake that task. 


Fatawa Rahimiyyah: 


The issue is a contentious one. It is better to give interest money to a 
poor person. There is leeway to use it for the construction of roads and 
other public welfare works. It cannot be used for a masjid. It may be 
used for the construction of masjid toilets.' 


Mufti Isma'il Kachaulwi Sahib objected to the above fatwa of Mufti 
‘Abd ar-Rahim Sahib rahimahullah, so the latter quoted the fatawa of 
senior ‘ulama’ to support his view. For example, the fatawa of Hadrat 
Maulana Muhammad Kifayatullah Sahib, Hadrat Mufti Sa'id Ahmad 
Sahib - the chief muftî of Mazahir al-'Ulüm, Shaykh al-Islam Hadrat 
Husayn Ahmad Madani, Hadrat Mufti Mahmüd Hasan Gangohi and 
others. Refer to Fatawa Rahimiyyah, vol. 9, pp. 256-260. 


1 Fatawa Rahimiyyah, vol. 9, p. 279. 
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Islami Fiqh: 


If a person is forced to deposit money in a bank and he receives 
interest on it, he must not use it on himself or his family. Instead, he 
must give it to the poor without the intention of reward. Alternatively, 
he may give it to a reliable person who will then use it for public 
welfare works such as the construction of roads, public toilets, etc.’ 


Hadrat Mufti Muhammad Taq? Sahib writes in Fatawa ‘Uthmani: 


To free one’s self from interest money, one should give it in charity to 
a poor person. It is essential to make him an owner of it. This money 
cannot be used for public welfare works.’ 


However, in another detailed fatwa, he writes that interest money may 
be spent for public welfare works. He also presents a fatwa of Hadrat 
Hakimul Ummat Maulana Thanwi rahimahullah as evidence. He too 
classified interest money as wajib at-tasadduq (that which is 
obligatory to give in charity) and not wajib at-tamlik (that which is 
obligatory to give in ownership). Hadrat Mufti Rafi Sahib concurs with 
this fatwa. 


The crux of his discussion is as follows: 


1. Hadrat Hakimul Ummat rahimahullah said that this type of wealth 
falls under the ruling of luqtah (a lost item which has been found by 
someone). That is, it must be given as optional charity on behalf of the 
original owner. It is not necessary to make the person its owner. (ad- 
Durr al-Mukhtàr Ma'a Radd al-Muhtar, vol. 2, p. 338; Sharh Manzümah Ibn 
Wahban, vol. 1, p. 88) 


2. Nowhere do the jurists write explicitly that milk-e-khabith (tainted 
and filthy wealth) is wajib at-tamlik. Rather, the word tasadduq is 
presented as evidence. 


3. Milk-e-khabith which is wajib at-tasadduq is not like zakah as 
regards its recipients. There is a difference between the two on the 
basis of several reasons. This is why the jurists say that it can be given 
to one's wife and children as well. (Hashiyah al-Hamawi ‘Ala al-Ashbah, 
vol. 2, p. 106; ad-Durr al-Mukhtar Ma'a Radd al-Muhtar, vol. 4, p. 278) 


However, the objection to giving it to one's wife and children is that 
this charity is on behalf of the owner of that wealth while the person 
who found it [the lost item] is merely a means. Yes, we learn from the 


! Islami Fiqh, vol. 2, p. 369. 
? Fatāwā 'Uthmàni, vol. 3, p. 279. 
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permissibility of using it for the shrouding and burial of a deceased 
person that tamlik (ownership) is not necessary because ownership is 
not found in shrouding and burial. 


4. According to the zahir ar-riwayah, this wealth can be given to the 
Banü Hashim. (ad-Durr al-Mukhtar Ma'a Radd al-Muhtar, vol. 2, p. 351) 


5. It is not permissible to give zakah to a non-Muslim, whereas this 
wealth can be given to a non-Muslim. (Shami, vol. 4, p. 351; Fatawà Dar 
al-'Ulüm Zakariyy4, vol. 3, p. 220). 


6. The giving of tainted and filthy wealth to the poor only is the view 
of the Hanafi jurists alone. The other Imàms permit spending it for 
general welfare works. 


المعيارالمعرب: 7/1٦‏ بيروت. والذخيرة: «w/o‏ بیروت. وشرح المبذب: CAD‏ 
بيروت. ونباية المحتاج: (\Ao/0‏ 

Further details: Fatawa ‘Uthmani, vol. 3, pp. 128-140. 

Several scholars say that it is impermissible. Observe their fatawa: 

Hadrat Mufti Muhammad Shaft Sahib: 


It is essential for the poor to take ownership of such wealth. It is not 
permissible to use it for the construction of madaris and other waqf 
properties. The proof is as follows: 

1. The texts of the jurists which refer to wealth of this nature contain 
two types of expressions: تصدق به‎ Or التصدق‎ ale .وجب‎ Sometimes, they 
Say: OS Lilly به على الفقراء‎ Ga. Nowhere do they make mention of 
spending this money on waqf properties, welfare works and so on. 


2. When the words sadaqah and tasadduq are uttered, then as per the 
norms of the jurists, the wealth becomes wajib at-tamlik. 


For detailed proofs refer to 111030 al-Muftiyyin, vol. 2, pp. 383-386. 
Fatawa Mahmüdiyyah: 


The construction of schools, toilets, etc. does not fall under the 
category of eligible recipients. The essence of tasadduq is that the 
recipient must be eligible. This is why we are prohibited from using 
this money for such purposes. The eligible recipient must be made an 
owner of the money, and he may then spend it as and where he wants.’ 


1 Fatàwá Mahmüdiyyah, vol. 16, p. 386. 
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Ap Ke Masá'il Aur Oen Ka Hull: 


Interest money must be given to a poor and needy person as charity 
without intention of reward. It is not permissible to spend it for 
welfare works.' 


Jadid Fiqhi Masa’il: 


Interest money can be given for the individual needs of a poor person 
and on public welfare works such as digging of wells. It should not be 
used for the construction of masajid and madaris. However, the 
‘ulama’ permitted its use for the construction of toilets.’ 


This means that Maulana Khalid Sayfullah Sahib is of the view that it 
can be used for public welfare works, but not for masajid and madaris. 
However, it can be used for the construction of toilets in masajid and 
madaris. 


Mahmid al-Fatawa: 


In order to free one’s self from the misery of usury, one may give it to 
the poor without the intention of reward. They will be made owners of 
it^ 

There are senior ‘ulama’ on both sides, and a person may follow either 
of the two. Nonetheless, it is better to be on the side of caution. The 
leeway to spend interest money for public welfare works is based on 
caution. 


Nizam al-Fatawa: 

After giving it in the ownership of a poor person, it may be used for 
the cleaning of masjid toilets. This is how the leeway will be applied: 
Give the interest money to poor people who are eligible and make 
them owners of it. The latter will then give it as a donation to the 
masjid. 

وقدمنا أن الحيلة أن يتصدق على الفقيرء ثم يأمره بفعل ذه الأشياء. الدر 


QUEE 


1 Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 242. 
? Jadid Fiqhi Mas@’il, vol. 1, p. 253. 
° Mahmüd al-Fatawa, vol. 3, p. 64. 

455 


Allah ta‘ala knows best. 
Assisting a political party with interest money 


Question 


Elections were held in Barbados. A Muslim organization wanted to 
support a party financially. This organization initiated a collection 
drive among Muslims. It also collected interest money from them. My 
question is: Is it permissible for a Muslim to collect interest money for 
the sake of supporting a political party? If it is not permissible, what is 
the ruling with regard to the money which was collected and given to 
the political party? 


Answer 


The scholars differ with regard to spending interest money on public 
welfare works. This was explained previously. However, in this case, 
financial aid in a non-Muslim country could bring benefits to Muslims. 
Since it is a non-Muslim country, and the party is supported by 
collecting interest money - while Muslims do not use that money for 
themselves - then it ought to be permissible. 


Kifayatul Mufti: 


Question: Can interest money be used for religious education, public 
welfare works and poor Muslims? 


Answer: Interest money can be collected and spent on the poor, for the 
fulfilment of debts of Muslims, for education (primary and Dini), and 
for all public welfare works.* 


Jadid Fiqhi Masa’il: 


When it comes to interest money received from a bank, it must be 
borne in mind that it can neither be spent on one’s self nor given in 
charity..It may be used for other purposes such as the individual 
needs of a needy person, and on public welfare works such as digging 
of wells. It should not be used for the construction of masajid and 
madaris. However, the ‘ulama’ permitted its use for the construction of 
toilets.’ 


Further reading: Fatawa Rahimiyyah, vol. 2, p. 90; Ahsan al-Fatawa, vol. 7, 
p. 16. 


 Kifayatul Mufti, vol. 8, p. 68. 
? Jadid Fiqhi Mas@’il, vol. 1, p. 253. 
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Since many scholars state that it is essential to give interest money 
into the ownership of the poor, after it is given into his ownership, one 
will have to extricate himself from the difference of opinion in 
spending on works of this nature. It will then be unanimously 
permissible. 


Allah ta‘ala knows best. 
Interest money for the payment of a debt 


Question 


Some people collect interest money to purchase blankets which are 
then distributed among the poor. On one occasion, they did not have 
interest money so they borrowed lillah money to buy the blankets. 
Later on, when they received interest money, they used it to pay the 
loan. Is this permissible? 


Answer 


The fundamental ruling with regard to interest money is that it must 
be returned to its original owner. If the owner is not known, it must be 
given as charity to the poor without the intention of reward. Yes, some 
‘ulama’ have permitted the payment of debts of this nature with 
interest money. Therefore, there is room to practise on their view at 
the time of necessity. Nonetheless, it is better to first resort to the 
stratagem of ownership, and then spend it. There is more caution in 
this. 


فتصدق بثنمها وقال: eI‏ عن صاحبها OB‏ كره des (B‏ الغرم. (رواه 
Heel‏ ف سند ۹۸۸/٦ SSN‏ كتاب اللقطة» دار الفكن بيروت) 
الدرالمختار: 


فيجنب رد one‏ :آل ريا Lists)‏ (الدر الختا 34/6 (sures‏ 
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3:225 عل أريايم إن عرفوبم Y‏ يتصدقوا بم لأن سبيل الكسب الخبيث 
التصدق إذا تعذر الرد. (البحر الرائق: ۸ فصل فى البيع؛ كتاب الكرابية» 


Fatawa Rahimiyyah: 


Question: I am employed in a madrasah. The salary which I receive is 
from the interest money which is received from a bank...Should I 
accept this interest money or refuse it? What option do I have? 


Answer: You should not accept a salary from interest money. It is 
impermissible. What the administration could do is take a loan from 
someone and pay your salary from it. They may then pay the debt with 
interest money. This is the leeway.’ 

Kifayatul Mufti: 

Question: Can interest money be used for religious education, public 
welfare works and poor Muslims? 


Answer: Interest money can be collected and spent on the poor, for the 
fulfilment of debts of Muslims, for education (primary and Dini), and 
for all public welfare works.’ 


Nizam al-Fatawa: 


After giving it in the ownership of a poor person, it may be used for 
the cleaning of masjid toilets. This is how the leeway will be applied: 
Give the interest money to poor people who are eligible and make 
them owners of it. The latter will then give it as a donation to the 
masjid. 


وقدمنا أن الحيلة أن يتصدق على الفقير» ثم يأمره بفعل بذه الأشياء. الدر 
الفتاوئ: 1949/9( 


Allah ta'ala knows best. 


1 Fatawa Rahimiyyah, vol. 3, p. 173. 
? Kifayatul Mufti, vol. 8, p. 68. 
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Giving interest money to one’s grandson 


Question 


A person has interest money. His grandson is poor. Can he give the 
interest money to his grandson? 


Answer 


It is permissible to give interest money to one’s poor and needy 
grandson. When the owner of interest money is not known, it becomes 
obligatory to give it in charity. In other words, it is a charity on behalf 
of the owner and not from the person who is giving it. The [original] 
owner is a stranger with respect to the grandson of the one who is 
giving it. 

Fatawa Dar al-'Ulüm Deoband: 

Question: If unlawful wealth or invalid profits become accumulated by 
a Muslim, and it is not possible to return these amounts to their 
rightful owners, then to absolve himself from this tainted wealth, the 
jurists state that it must be given in charity. My question is: Will the 
recipients be only the poor and needy as is the case with normal 
obligatory charities or can it be given to one’s parents, children and 
wife? Or, like zakah, does it have to be given to outsiders? 


Answer: The order to give unlawful wealth and tainted profits in 
charity is based on a certain principle. Namely, the owner of this 
wealth is unknown or it is not possible to convey it to him. This wealth 
then falls under the ruling of luqtah (a lost item which has been 
found). And the ruling for a luqtah is that if one has no hope of finding 
its owner, he must give it in charity on behalf of the owner. When the 
owner of unlawful wealth is unknown or it is not possible to convey it 
to him, then giving this wealth in charity will, like a lugtah, be given 
on behalf of the owner of that wealth. This is why it becomes correct 
to refer to it as sadaqah (charity). And this is why it becomes lawful for 
the poor to accept it. Other than this, just as it was haram for this 
person to consume unlawful wealth, it would have been unlawful for 
the poor as well. This wealth is given to the poor on behalf of the 
owner and not on behalf of the one who earned it unlawfully. The 
following texts affirm this: 


Gy‏ العشرين من بيوع البندية... وإنما طاب للمساكين على قياس اللقطة... 


Similar to the recipients of luqtah, the poor and needy are the 
recipients of invalid profits and unlawful wealth which are wajib at- 
tasadduq (obligatory to be given in charity). It becomes clear that 
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unlawful wealth which has been classified as obligatory to be given in 
charity does not refer to every unlawful wealth. Rather, it only refers 
to that unlawful wealth whose owner is unknown or nowhere to be 
found, and therefore cannot be returned to him. Furthermore, in such 
a case, this wealth falls under the ruling of luqtah and is given in 
charity on behalf of the original owner. This is why it is permissible for 
the poor to accept it. This wealth is not unlawful for them. It is also for 
this reason that it can be given to one’s parents, wife and children. 
After all, it is not a charity from the person but on behalf of the 
original owner. 


ol‏ تصدق Jia Vy mete mal de n‏ التصدق على الاجنبي (vise)‏ وفيم 
من متفرقات الغصب سئل يوسف بن محمد عن غاصب ندم على ما فعل و 
أراد أن يرد المال إلى صاحبہ وقع لم اليأس عن وجود صاحبہ فتصدق بهذا 
العين بل يجوز للفقير أن ينتفع بہذا العين فقال: لا يجوز أن يقبلء ولا يجوز لہ 
الانتفاع وإنما يحب علیہ رده إلى من دفعم إلیہ قال: Lal‏ أجاب بهذا الجواب 
Ley‏ لبم كيلا يتسابلوا في أموال الناس أما لو سلك الطريق في معرفة المالک 
فلم يجده فحكمہ حكم اللقطة» كذا فى التاتارخانية. (الفتاوى البندية: 
‘(sov/e‏ 
Allah ta‘ala knows best.‏ 
Giving interest money to non-Muslims‏ 


Question 


A person has interest money. Is it necessary to give it to poor Muslims 
or can it be given to non-Muslims as well? 


Answer 


Interest money can be given to non-Muslims but it is better to give it 
to a poor Muslim. 


قولہ وصح دفع غيربا أى وصح دفع غير الركاة إلى الذي Lely‏ كان أو تطوعاً 
قة الفطر والكفارات والمنذور لقولء تعالك: "لا ينباكم الله عن الذين 


1 Fatawa Dar al- Ulam Deoband, vol. 2, pp. 383-386. 
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لم يقاتلوكم فى الدين" AI‏ وخصت الركاة بحديث معاذ رضي الله عنه وفيم 
gl GE‏ يوست Spas nd par OY Stall le op Vy‏ الزكاة lard LS‏ 
فلا يدفع إلى ذي والصرف ف الكل إلى فقراء المسلمين أحبء وقيد بالذي OY‏ 
جميع الصدقات فرضاً كانت أو واجبة أو تطوعاً لا تجوز للحربي ust‏ كما في 
غاية البيان. (البحر الرائق: cobete/€‏ المصرف» کوئتہ) 


) وكذا 3 T‏ الشای: eres‏ باب المصرف» سعيد) 
Fatawa Rahimiyyah:‏ 


Interest money can be given to the poor and needy. The latter can 
then use it. It is better to give it to Muslims than to non-Muslims. 
Muslims are more eligible.’ 


Allah ta‘ala knows best. 
Interest money to construct toilets 


Question 


Is it permissible to use interest money to construct toilets in a 
madrasah or school? 


Answer 


According to some muftis, it is permissible to use interest money to 
construct toilets for a madrasah, school and so on. 


Fatawa Rahimiyyah: 


The issue is a contentious one. It is better to give interest money to a 
poor person. There is leeway to use it for the construction of roads and 
other public welfare works. It cannot be used for a masjid. It may be 
used for the construction of masjid toilets.’ 


Kifayatul Mufti: 


After receiving interest money, it could be used for public welfare 
works or for the fulfilment of the needs of the poor. For example, on 
orphans and needy people, stipends for students of madaris and 
assisting them to purchase books, for the construction of travellers' 


1 Fatawa Rahimiyyah, vol. 9, p. 279. 
? Fatawa Rahimiyyah, vol. 9, p. 279. 
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lodges, wells, roads, lighting of roads, etc. However, it should not be 
spent on a masjid because it contradicts the sanctity of a masjid.’ 


Jadid Fiqhi Masa’il: 


Interest money can be given for the individual needs of a poor person 
and on public welfare works such as digging of wells. It should not be 
used for the construction of masajid and madaris. However, the 
‘ulama’ permitted its use for the construction of toilets.’ 


Islami Fiqh: 


If a person is forced to deposit money in a bank and he receives 
interest on it, he must not use it on himself or his family. Instead, he 
must give it to the poor without the intention of reward. Alternatively, 
he may give it to a reliable person who will then use it for public 
welfare works such as the construction of roads, public toilets, etc.’ 


However, after resorting to the leeway of ownership, there has to be 
caution in using interest money for the construction of toilets. 


Nizam al-Fatawa: 


After giving it in the ownership of a poor person, it may be used for 
the cleaning of masjid toilets. This is how the leeway will be applied: 
Give the interest money to poor people who are eligible and make 
them owners of it. The latter will then give it as a donation to the 
masjid. 


وقدمنا أن الحيلة أن يتصدق على الفقير» ثم يأمره بفعل ذه الأشياء. الدر 
QUEE‏ 
Allah ta'alà knows best.‏ 


The recipient of luqtah and usury 


Question 


Are the recipients of lugtah and usury the same or are they different? 


1 Kifayatul Mufti, vol. 7, p. 105. 
? Jadid Fiqhi Masá'il, vol. 1, p. 253. 
? Islami Fiqh, vol. 2, p. 369. 
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Answer 


The recipients of both are more or less the same. There doesn’t seem 
to be any difference. For example, a lugtah can be given to poor non- 
Muslims. Interest money can also be given to them. The conferring of 
ownership is not necessary for a lugtah. It can be used for public 
welfare works and the shrouding and burial of deceased persons. In 
the same way, some ‘ulama’ are of the view that ownership is not 
necessary for interest money. Thus, interest and lugtah are not wajib 
at-tasadduq. At the same time, they are not wajib at-tamlik. 


الدرالمختار: 

ورابعبا الضوائع مثل مالا يڪون لہ أناس وارثونا 

bieda Lf: فصن ر‎ 3l ad VI cad 

ورابعہا فمصرفہ جہات تساوى النفع فيها المسلمونا 

قولہ الضوائع: جمع ضائعة أى اللقطات... وقولہ ورابعبا فمصرفه جبات» 
موافق لما نقلہ ابن الضياء في شرح الغزنوية عن البزدوي من أنه يصرف إلى 
المرضى والزمنى واللقيط وعمارة القناطر والرباطات والغغور والمساجد وما 
usi‏ ذلک» ولكنہ مخالف لما فى البداية والزيلعي أفاده الشرنبلالي أى فإن 
الذي فى البداية وعامة الكتب أن الذي يصرف في مصالح المسلمين بو Jill‏ 
كما مر Lely‏ الرابع فمصرفم المشہور ہو اللقيط والفقير والفقراء الذين لا 
الزيلى وغيره. (الدر المختار مع فتاوى الشاى: ؟8/6*” باب العشر» سعيد) 
المحيط البربانى: 

ids نظي ليا مق با‎ Ley dl عمل ت عل بعد ذا‎ a NI 
الخراج والجزية تصرف إلى المقاتلة» وإلى سد ثغور المسلمين» وبناء الحصون فى‎ 
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الفغور وإلى مراصد الطريق في دار الإسلام ليقع الأمن عن قطع الطريق من 
جهة اللصوصء» وإلى كري الأنبار العظام الذي فيه صلاح المسلمين» وإلى من 
فرغ نفسم لعمل المسلمين نحو القضاة والمحتسب والمفتين والمؤذنين والمعلمين 
وإلى عمارة المساجد والقناطر وإلى معالجة المرضى إذا كانوا فقراء وإلى تكفين 
الموق الذين لا مال لہم وما antl‏ ذلک» والحاصل: أن بذا النوع يصرف إلى ما 
فيه صلاح الدين وصلاح دار الإسلام والمسلمين. (المحيط البربانى: r/e‏ 
الفصل السابع فى تعجيل الخراج) 

RCRUM] 

والرابع اللقطات والتركات التي لا وارث لبا وديات مقتول لا ولي لم قالوا: 
مصرفم اللقيط الفقير والفقراء الذين لا أولياء لبم يعطون منہ نفقتهم 
وأدويتبم ويكفن بم موتابم. (البحر الرائق: arao‏ فصل فى الجزية» وكذا فى 
تبيين الحقائق: ؟/89؟) 

وفى الفتاوى البندية: والرابع اللقطات بكذا في محيط السرخسي وما أخذ من 
تركة الميت الذى مات ولم یترک وارثاً أو ترك زوجاً أو زوجة وبذا ]£5 
يصرف إلى نفقة المرضى وأدويتهم وم فقراء و إلى كفن الموق الذين لا مال 
ed‏ (الفتاوى البندية: eV‏ باب فى صدقة الفطر. وكذا فى مجمع الانبر فى 
شرح ملتقى الابحر: 287/2 فى تقسيم القسمة» بيروت) 


Fatawa 'Uthmani: 


It is almost unanimously accepted that tainted/filthy earning is wajib 
at-tasadduq either because its rightful owner is unknown or it is not 
possible to return it to him. This is why it falls under the ruling of 
lugtah, and the ruling for the latter is that it is wajib at-tasadduq. 
When listing the recipients of the Bayt al-Mal, the Hanafi jurists state 
that it is only the poor who are the eligible recipients of a luqtah. From 
this, the ruling has been extracted that, like zakah, it is essential for 
the recipient to take ownership of it. However, this conclusion is 
questionable. 
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Firstly, because some Hanafi jurists do not reserve a luqtah for the 
poor alone. Rather, they say that it can be used for all works which are 
of benefit to the Muslims. ‘Allamah Shami rahimahullah quotes from 
‘Allamah Bazdawi rahimahullah: 


أنه يصرف إلى المرضى والزمى... 


Ad-Durr al-Mukhtàr quotes a poem from ‘Allamah ibn ash-Shahinah 
which lists the recipients of the Bayt al-Mal. The same view is 
preferred in it. However, ‘Allamah Shami rahimahullah then makes an 
objection to it by stating that books of jurisprudence in general state 
that the poor are the recipients of a lugtah. He writes: 


وما الرابع فمصرفم المشبور ہو اللقيط الفقير والفقراء الذين لا أولياء لبم 


The same statement is found in several other juridical texts on the 
issue of the recipient of a lugtah. However, after pondering over them, 
the point which we learn is that although the jurists specified the poor 
as the recipients for a lugtah, they did not lay down the condition of 
ownership. A clear proof of this is that the shrouding of a deceased 
poor person has been included as a beneficiary of a luqtah. Whereas, 
ownership is not established for the shrouding of a deceased person. 
We conclude from this that a luqtah can be given to the poor without 
ownership.’ 


Hakimul Ummat Hadrat Thànwi rahimahullah said that a luqtah can 
be used for welfare works: 


A person brought a stamp to me and said: “You gave me a bundle of 
envelops to discard. I found this stamp in one of the envelops.” I asked: 
“What is the ruling with regard to stamps of this nature?” He said: 
“This is a luqtah, and the ruling with regard to it is that if it is not 
possible to identify its owner, it must be given for some good welfare 
work." I am therefore giving it to the madrasah.’ 


Allah ta'ala knows best. 


1 Fatāwā ‘Uthmani, vol. 3, p. 136. 
? Ashraf al-Ahkàm, p. 197 as quoted from Husn al-‘Aziz, vol. 3, p. 6. 
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Ownership of unlawful wealth given in charity 


Question 


In a non-Muslim country, it is necessary to give in charity all monies 
which have been acquired unlawfully, e.g. interest money. Is it 
necessary to give it to the poor or can it be given for other welfare 
works without giving it over in the ownership of the poor? 


Answer 


Some muftis are of the view that wealth which has the element of 
filthiness and unlawfulness in it has to be given to the poor. However, 
other muftis say that it can be used for public welfare works, e.g. 
building of toilets, construction of roads, etc. They differentiate 
between an obligatory charity (sadaqah wajibah) and wajib at- 
tasadduq (that which is obligatory to give in charity). They say that 
ownership by a poor person is necessary for an obligatory charity such 
as zakah and sadaqatul fitr. On the other hand, if something is 
classified as wajib at-tasadduq, then ownership by a poor person is not 
necessary. 


When Rasūlullāh sallallahu ‘alayhi wa sallam reached the area which 
had been inhabited by the Thamüd nation, and the Sahabah used the 
water of those wells to make dough, he ordered them to feed the 
dough to the camels. 


عن ابن عمر رضي الله عنه أن الناس نزلوا مع رسول الله صلی الله علیہ وسلم 
أرض ثمود الحجر فاستقوا من بثربا واعتجنوا بم فأمريم رسول الله صل الله 
علیہ وسلم أن يبريقوا ما استقوا من بثربا وأن يعلفوا الابل العجين وأمربم أن 
يستقوا من البثرالتي كانت تردبا الناقة. (رواه البخارى: (EAA‏ 


Another narration states that he ordered for the dough to be thrown 
away. The dough had either become makrüh tahrimi or tanzihi. In 
both cases, feeding it to the camels means that when something 
becomes tainted and one cannot use it for one’s self, there is leeway to 
use it for some welfare work. Yes, alcohol has to be poured out and 
discarded, it cannot be owned. ‘Allamah 'Ayni rahimahullah quotes 
both views with regard to this dough, i.e. it is makrüh tahrimi or 
tanzihi. 


If a wealthy person finds a luqtah, it is obligatory on him to give it in 
charity. He cannot use it for himself. However, the jurists permit its 
use for the shrouding and burial of a deceased person. 
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وأما الرابع فمصرفم المشبور ہو اللقيط الفقير والفقراء الذين لا أولياء لبم 
فیعطی منہ نفقتہم وأدويتهم وکفنہم وعقل جنايتهم. 


‘Allamah Bazdawi rahimahullah writes: 


sl‏ يصرف إلى المرضى والزمنى واللقيط وعمارة القناطر والرباطات والفغور 
والمساجد وما أشبم «SOS‏ (شاى: ۳۲۸/۲ سعيد) 


Mufti Kifayatullah Sahib rahimahullah writes with reference to money 
which is deposited in a bank: 


When money is deposited in a bank and interest is received for it, it 
must be withdrawn so that one does not get the sin of aiding the 
propagation of Christianity and Muslims becoming apostates. After 
withdrawing the interest money, it must be used for public welfare 
works or for the fulfilment of the needs of the poor. For example, on 
orphans, the needy, stipends for students of Dini madaris, for their 
textbooks, the construction of travellers’ lodges, the digging of wells, 
the construction of roads, the lighting of streets, etc. All these avenues 
are permissible. However, it must not be spent on a masjid as this 
negates its sanctity.’ 


Further details can be found in Fatawa ‘Uthmani. This also seems to be 
the view of Hadrat Mufti Muhammad Taqi ‘Uthmani, Hadrat Mufti 
Muhammad Rafi ‘Uthmani and other muftis. That is, tainted wealth is 
wajib at-tasadduq, but it is not like obligatory charity. Sadaqah also 
refers to what is not wajib at-tamlik. 


عن ابي بريرة رضي الله aie‏ قال: قال رسول الله صلى الله علیہ وسلم: إذا 
مات الإفسان انقطع عملء إلا من ثلاث» صدقة جارية» أو علم ينتفع بم» أو 
ولد صالح يدعو لم. (رواه مسلم) 


The word sadaqah is also used to refer to a waqf. 


Allah ta‘ala knows best. 


` Kifayatul Mufti, vol. 8, p. 67. 
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Making profit from unlawful wealth 


Question 


A person gave R1000 to a person and collected R1500 from him. The 
R500 is wajib at-tasadduq. However, he mistakenly spent the R500 in 
some business and made R1000 from it. Now is this additional R500 
also wajib at-tasadduq or can he keep it and spend it? 


Answer 


A person pointed to unlawful wealth and bought something with it. 
The thing to which he pointed was paid with unlawful wealth. The 
income of it is impermissible and it is wajib at-tasadduq. However, if 
he bought some unlawful item without pointing to it, or, he pointed to 
the unlawful item but paid it with lawful wealth, then Imam Abul 
Hasan Karkhi rahimahullah is of the view that the profit acquired from 
it will be lawful. Only the original unlawful wealth will be wajib at- 
tasadduq. 


Nonetheless, this does not mean that unlawful wealth should be made 
a means for earning and making profits. It is totally forbidden to do 
this. Yes, if a person does it mistakenly, then the ruling will be as 
stated by Imam Karkhi rahimahullah. 


الدرالمختار مع رد المحتار: 

اكتسب حراماً واشترى بم أو بالدرابم المغصوبة dys‏ قال الكرخى: إن نقد 
قبل البيع تصدق بالربح وإلا لا وفي رد المحتار: (قولہ اكتسب حرام الخ) 
توضيح المسألة ما فى التاتارخانية حيث قال: رجل اكتسب VE‏ من حرام ثم 
اشترى فہذا على خمسة أوجم إما أن دفع تلك الدرابم إلى البائع أولاً ثم اشترى 
منہ بہا او اشتری قبل الدفع بہا ودفعہا أو اشترى قبل الدفع بها ودفع غيربا أو 
اشترى مطلقاً ودفع تلك الدرابم أو اشترى بدرابم آخر ودفع تلك الدرايم... 
قال الكرخى فى الوجہ الأول ell,‏ لا يطيب» وف الغلاث الأخيرة يطيب» 
وقال أبو بكر: لا يطيب فى الكل لكن الفتوئى الآن على قول الكرخي دفعاً 
للحرج عن الناس. وف الوالوالجية: JU‏ بعضہم: لا يطيب فى الوجوه WS‏ وہو 
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المختار ولكن الفتوتى اليوم على قول الكرخي دفعاً للحرج لكثرة الحرام. 
al)‏ المختار مع رد المحتار: f¥'0/0‏ سعيد) 


لو تصرف ف المغصوب والوديعة Ob‏ باعم وربح فيم إذا كان ذلك متعيناً 
بالإشارة أو بالشراء بدرابم الوديعة أو الغصب ونقدبا يتصدق بربح حصل 
فیہما إذا كانا نما يتعين بالإشارة وإن کانا مما لا يتعين فعلى أربعة أوجم OB‏ 
أشار إليبا ونقدبا فكذلك يتصدق وإن أشار Gall‏ ونقد غيربا أو أشار إلى 
غيربا ونقدبا أو أطلق ولم يشر ونقدبا لا يتصدق فى الصور cell‏ عند 
الكرخي قيل: وبہ يفق. (الدر المختار: 2185/57 سعيد) 

وكذا في حاشية الطحطاوي عل الدر المختار وزاد بقولم: والمختار نہ لا يحل 
مطلقاً كذا فى الملتقى ولو بعد الضمان بو الصحيح كما في فتاوى نوازل 
واختار بعضہم الفتوى على قول الكرخي في زماننا لكثرة الحرام وبذا کلہ على 
قولہما وعند gl‏ يوسف لا يتصدق بشيء منم كما لو اختلف الجنس ذكره 
الزيلي. (حاشية الطحطاوى عل yall‏ المختار: (vo/£‏ 


To sum up, the R500 which was acquired as a profit is not wajib at- 
tasadduq. It can be used. However, one should not do this in the future 
because unlawful wealth must be given in charity immediately. 


Allah ta‘ala knows best. 
Giving as charity an amount which is different from the interest money 


Question 


A person has an amount of money in a British bank and he receives 
interest for it. He has some other money with him, and he wants to 
give it in charity in lieu of the interest which is being added to his 
account in Britain. Will he absolve himself in this way or is it necessary 
for him to withdraw exactly that amount of interest from the British 
bank and give it in charity? 


Answer 


It is preferable and better to give the same money in charity. However, 
if the person wants to free himself from the interest money, and 
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therefore gives into charity some other money, he will absolve himself 
of his responsibility. This is because notes are not identifiable 
specifically. Furthermore, banking institutions do not pay the interest 
separately; they merely add it to the original amount which was 
deposited. It is therefore impossible to distinguish the original money 
from the interest money. 


لو خلط السلطان المال المغصوب LILI o Se JUS‏ استبلاك إذا لم 
us oad yea‏ أن Sg, Gage‏ أ رف اذ dis be LG‏ عن ds nak‏ 
Ups cel Sad LU oM AM xa Lai‏ من حي ge Od‏ الغير تعلق 
aad‏ لا بالأعيان»...لأنا نقول: إند U‏ خلطہا ملکہاء وصار مثلبا lus‏ في 
(ER E ye‏ 

الفتاوى البزازية: 

ما pied‏ الأعونة من الأموال Ala , Gb‏ بمالم وبمال مظلوم gea) y‏ 
ملكا لہ وينقطع حق الأول فلا gee‏ أخذه عندنا حراماً Lat‏ نعم لا يباح 
الانتفاع بم قبل أداء البدل فى الصحيح من المذبب. (الفتاوى البزازية على 
بامش البندية» قبيل كتاب الزكاة» (are‏ 

(وكذا 3 فتاوى الشاى: 2/2و مطلب فى التصدق من الملل 4 cel‏ سعيد) 


A clear example for this issue is when collectors are appointed by the 
madaris to go around collecting donations for the madrasah. Quite 
often, they cannot return immediately after collecting the donations. 
Consequently, the ‘ulama’ have permitted that if a collector cannot 
reach the madrasah while the latter needs the money immediately, he 
may inform his family to give a certain amount of money from his own 
money. The ‘ulama’ state that since he has paid the madrasah from his 
personal money, he would have absolved himself from his 
responsibility. It will be totally permissible for him to use the zakah 
money [which he had collected] for himself. 
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The sending of zakah monies from one country to another is a 
common practice. Here too, the same currency of the receiving 
country is not given. Rather, it is exchanged. For example, zakah 
containing rands, pounds or dollars is distributed among the poor of 
India and Pakistan in rupees. Refer to Fatāwā Dar al-'Ulüm Zakariyya, 
vol. 3, p. 193. 


To sum up, it is not good to pay interest from one’s pure money. Once 
the interest is withdrawn, it must be handed over immediately to the 
poor. Also, it is not permissible to deposit money in a bank with the 
intention of earning interest. 


Allah ta‘ala knows best. 
Changing interest money for an item 


Question 


A person buys certain items with interest money and gives them to a 
poor person. Is this permissible? For example, he bought a sewing 
machine with interest money and gave it to a poor person. Is it 
necessary to give the actual interest money to the poor without 
intention of reward, or is it permissible to buy something and give it to 
him? 


Answer 


The point which we gauge from the writings of the jurists is that it is 
necessary to convey the original wealth to the poor. When the original 
owner is unknown, the original amount or item has to be given in 
charity. It is not permissible to change it. 


فتاوى الشای: 

قتعي بد فين لزنا oy ab. d‏ شماه dico Sie A Be‏ لو 
استهلكم. (فتاوى الشای: ۰٦۹/۰‏ باب الرياء سعيد) 

(ويجب رد ose‏ المغصوب) لقولہ علیہ السلام على اليد ما أخذت حت ترد 
ولقولم علیہ السلام "لا يحل لأحدكم ان مال (se Vy te ee‏ 


^ hel old op العين‎ ay of oues culos cade فلار‎ otal ol, 
كتاب الغصب» سعيد)‎ ٠۸4/١ الصحيح. (فتاوى الشای:‎ 
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فت القدير: 
قال إذا تغيرت العين المغصوبة بفعل الغاصب Go‏ زال اسمها وعظم منافعها 
Gopal! Khe Ji;‏ سر lie.‏ ولك العاضعة ومنب Vy‏ حل ت pus‏ 
Woe Ge be‏ بدلها وقال:...فإن موجب أصل الغصب إنما بو رد العين ولا 
يصار إلى رد المثل أو القيمة إلا بعد بلاك العين فلم يكن رد المثل أو القيمة 
إلا بعد Sb‏ العين. (فتح القدير مع البداية: ۳۳۲/۹ دار الفكر) 
(قولہ Lily‏ الذي يجب lie‏ للشرع) قال بعض الفضلاء: قد علمت أن العقد 
المذكور تعلق بسببء حقان حق العبد وہو رد عينم إن كان باقياً ورد ضمانہ إن 
Gey Bw‏ الشرع وون عه ped edi ael Gade‏ عت شيعا 
(منحة الخالق على بامش البحر الرائق: ۰٠٥/٦‏ باب الرباء کوئتہ) 
Allah ta‘ala knows best.‏ 
Paying traffic fines with interest money‏ 


Question 


Can interest money be used to pay traffic fines? 


Answer 


It is necessary to obey those laws of the government which are not in 
conflict with the Shariah. Yes, if they are oppressive or against the 
Sharrah, then a person must not obey them. The laws which apply to 
roads and highways are promulgated for the safety and ease of people. 
It will therefore be necessary to abide by them. If a person commits an 
offence and the police stop him and fine him, it will be a valid fine and 
it is not permissible to pay it with interest money. Yes, if the police 
overcharges, then one may pay the fine from the interest which was 
received from a government bank. It is not permissible to give interest 
which was collected from a private bank for the payment of a 
government fine. 


CA,‏ طاعة الإمام Sole‏ كان أو جائراً إذا لم يخالف الشرع. (فتاوى الشاى: 


۳/٤‏ سعيد) 
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Fatawa Mahmüdiyyah: 


When a person lives under a government, he is legally obliged to obey 
its laws. If he breaks the law, he will be committing an offence.’ 


(قولہ عن طاعتم)... ومثلء ما ذكره عن الدرر وجہہ Sl‏ إذا لم يكن کذلک 
كرون عاجرا أن عاد ا لتنا يجوز Gy Fl‏ علیہ. (فتاوى الشاى: iret‏ 
سعيد) 

Allah ta'alà knows best. 


Paying for service charges with interest money 
Question 


Is it permissible to pay a bank’s service charges with interest money? 
A bank generally has a monthly service charge. This charge is applied 
proportionately to its creditors and debtors. It is normally used to pay 
the bank’s directors, workers, guards, etc. 


Answer 


Bank workers are responsible for accounts, protection, safeguarding 
and so on. They are paid by the bank. Those who deposit their money 
in the bank or take loans from banks, get together to pay the workers. 
The fundamental issue is one of need. Those who are in need of this 
work will have to be paid. After looking at the issue deeply, we 
conclude that the need is on both sides. The bank is in need in the 
sense that it trades with people’s money and makes a profit from it. 
Depositors are also in need because their monies are protected. They 
can withdraw their money whenever they want. Because of their need, 
they presented themselves at the bank; the bank did not extend an 
invitation to them. The service charge of the bank is therefore valid 
and it is not permissible to pay for it with interest money. If not, it will 
entail deriving benefits from interest money. And the Shari'ah does 
not permit deriving any benefit from usury. Exercising caution on this 
issue is essential. 


1 Fatàwá Mahmüdiyyah, vol. 16, p. 148. 
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البداية: 


وأجرة الكيال وناقد الشمن على البائع أما الكيل فلا بد منہ للتسليم و ہو على 
البائع و معنى بذا إذا بيع مكايلة» وكذا أجرة الوزان والزراع والعداد» Lely‏ 
النقد فالمذكور رواية ابن رستم عن محمد OV‏ النقد يكون بعد التسليمء ألا 
ترى أنه يحكون بعد الوزن والبائع ہو المحتاج إلیہ ليميز ما تعلق بہ حقہ من 
one‏ أو Good‏ لعب ood‏ وف Llp,‏ ابن dels‏ هج هل OY Gael‏ 
يحتاج إلى تسليم الجيد المقدرء والجودة تعرف بالنقد كما يعرف القدر بالوزن 
فيكون علیہ وأجرة وزان الشمن على المشتري لما بينا nil‏ ہو المحتاج إلى تسليم 
الغمن وبالوزن يتحقق التسليم. (البداية: ؟/5؟) 

( وكذا فى الفتاوى البندية: ۸/١‏ الفصل السادس فيما يلزم المتعاقدين من 
المؤنة فى تسليم المبيع والشمن. والمحيط البربانى» الفصل العالث فى قبض المبيع 
بإذن UI‏ 7, والبحر الرائق: crete‏ كتاب البيوع. وكذا فى مجمع ox‏ 
شرح ملتقى الابحر: loony‏ الكتب العلمية» بيروت) 


بحوث فى قضايا فقبية معاصرة: 

لا مانع شرعاً من أن يطالب البنک مستقرضيم بأداء مبلغ مقابل التكلفات 
الإدارية التي تحملبا في تقويم المشروعات» ومتابعة تنفيذباء ما دام ذلك المبلغ 
لا يجاوز التكلفات الفعلية الواقعة في ذلك المشروع خاصة» ob‏ كان من 
الممكن تحديد بذه التكلفات بدقةء فهو الأذسب الأوفق بأحكام الشرعية؛ فإنم 
لا غبار على جوازه... ما دامت بذه العمولة لا تجاوز أجر المثل على مثل ذه 
الأعمالء فإن الذي لا يجوز مطالبة الربح أو الأجر عليم» ہو عمل القرض 
de V leds‏ الإذارية asd‏ اذلك le mcs S gno‏ أن کون 
as‏ 
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ونظير ذلك ما ذكره الفقهاء أن القاضي والمفتي لا يسع لما مطالبة الأجر من 
الخصم؛ أو المستفتي» ولكن يجوز لبما أن يطالبہ بأجرة كتابة الفتوئ» أو 
كتابة الوثائق» والمحاصر monly‏ ما cule‏ يذه الاجر ةلا تاوذ اجر الكل 
عل مق هذه sts Jo 2, MI COLS d the Aes Vy «Jue‏ والقضاء 


BEM الاجر عل كس‎ iem سجن‎ t Sam sled all فى‎ cle, 
أجر ال عل‎ ama SIE gall o ya) قدرها يجوز‎ coll, poled, 
الواجب عليہ الجواب باللسان دون الكتابة بالبنان» ومع‎ oY Gaull كتابة‎ 
MSRM ye nell lh ees Say haat اوا عن‎ zal cod gl SAI يذا‎ 
ويقول العلامة ابن عابدين تحتم:‎ 

قال فى جامع الفصولين: للقاضي أن يأخذ ما يجوز لغيره» وما قيل في كل ألف 
خمسة درابم؛ لا نقول بہ» ولا يليق ذلك بالفقہ» chy‏ مشقة للكاتب في كثرة 
(yall‏ وإنما اجر مثلہ بقدر مشقتم أو بقدر عملہ في صنعتہ Lal‏ کحکاک› 
وثقاب يستاجر بأجر كثير في مشقة قليلة» وقال بعض الفضلاء: أفبم ذلك 
جواز أخذ الأجرة الزائدة» oly‏ كان العمل مشقتہ قليلة ونظربم لمنفعة 
المكتوب لمء قلت: ولا خرج ذلك عن أجرة مثلم فإن من تفرغ لہذا العملء 
كثقاب See SUI‏ لا يأخذ الأجر على قدر مشقتمء فإنم بمؤنتہ» ولو ألزمناه 
ذلى لزم ضياع بذه الصنعة» فكان ذلک أ lee‏ (رد المحتار: 5 كتاب 
الاجارة» مسائل rad‏ سعيد). (بحوث فى قضايا فقبية معاصرة: ١/:-07؟)‏ 


From the above-quoted texts it seems that it is permissible to collect 
service fees from a debtor, however, the same reason is found for a 
person wanting a loan. A bank bears the expenses of safeguarding, 
accounting and other arrangements. It is not necessary that it must 
bear all this for free. Rather, it may levy appropriate charges from its 
depositors for the safety of their monies. Thus, I do not see any reason 
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to say that these charges are impermissible. Since a service charge is 
valid, it will be impermissible to use interest money to pay for it. 


بذا Gare be‏ إن كان الصراب قن الله oly‏ كان الخطأً ey gad‏ الشيطاة: 
"ولغل dat ail‏ بعد "pol SS‏ 
Allah ta‘ala knows best.‏ 


Giving interest money as a bribe 


Question 


A person needs a certain task to be done and has to pay a bribe for it. 
Can he use interest money to pay it? 


Answer 


It is not permissible to use interest money to pay a bribe. The person 
will be committing a double sin; one for using interest money and the 
other for bribery. 


Ap Ke Masá'il Aur Oen Ka Hull: 


Question: Usury is harám and so is bribery. How is it to spend a haram 
on something which is haram? What I mean is that is it permissible to 
use interest money to pay a bribe? 


Answer: A person will be committing two sins; accepting interest 
money and giving a bribe.* 


Mahmid al-Fatawa: 


Question: If a person wants to construct houses on agricultural land, 
the government imposes something called NA. The government and 
the officers who are in charge cause us immense inconvenience and 
stress. The government charges a certain amount to obtain an NA and 
the officers demand bribes. Can interest money be given for these two 
[NA and bribes]? 


Answer: Whatever amount the government collects as NA can be paid 
with interest money if the latter is received from a government bank. 
However, the interest money cannot be given to the officers as bribery 
because that money does not go to the government.’ 


1 Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 242. 
? Mahmüd al-Fatawa, vol. 3, p. 72. 
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Allah ta‘ala knows best. 
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INSURANCE 
Medical aid 


Question 


Is medical aid permissible? 


Answer 


The medical aid schemes which are in vogue in non-Muslim countries 
ought to be permissible as an ijarah contract. The essence of this 
contract is that one party gives a specified amount while the other 
party bears the responsibility of the medical treatment. There are two 
parallels to this: 


1. It is acommon practice in the villages, towns and cities of India and 
Pakistan for barbers, ironmongers, carpenters, etc. to take the 
responsibility of carrying out work for people. With the maturing of 
crops, the people give them some of the crop or some cash money. 
This practice was common in Afghanistan, India, Deoband, Thanah 
Bhawan, Saharanptir and other places. The barber took the 
responsibility of setting right the hair of members of a family. This 
responsibility is unspecified (majhül) but not a cause of disputes. 
When the crops mature, the people give him some of the grain or some 
cash money. In a medical aid, one party takes the responsibility of 
medical treatment. In both scenarios, there is ignorance with regard to 
the actual work, but it is not a cause of dispute. 


It is stated in al-Hidayah that if a person appoints another as a 
representative by saying: "Try and effect a reconciliation on my behalf 
with respect to a murder,” and the representative is successful in this, 
then the representative is not obliged to pay the amount for the 
reconciliation. However, if the representative accepted the 
responsibility of paying the amount, it will be obligatory on him. The 
author of al-Hidayah then writes: 


a‏ حينئذ مواخذ بعقد الضمان. (الحداية: «ow‏ باب العبرع بالصلح 
والعوکیل به) 


2. It is unanimously permitted to hire a wet-nurse. Here too, one party 
takes the responsibility of suckling an infant while the other party 
pays a wage for it. The times when the child will be fed are unknown, 
but this ignorance is not a cause of dispute. It is therefore permitted by 
all scholars. 
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Objection: The one who takes the responsibility of the medical 
treatment - is he one specific hired person (ajir khas) or is he shared 
by others (ajir mushtarak)? If he is a specific person, how does he take 
the responsibility for other people? Because an exclusively hired 
person does not work for others. 


indus A sab psi o dud. casa OT ists V ca T 
باب ضمان الاجير»‎ es «zu مقابل بالمنافع. (فتاوى‎ E RON 
سعيد)‎ 


If he is shared by others, he will only be eligible for payment when he 
does the work. On the other hand, in a medical aid, he receives 
payment even if he did not do any work for that month. 


Answer (1): Some jurists have combined an ajir khàs and ajir 
mushtarak in certain situations. For example, if a wet nurse suckles 
infants at her house, she is an ajir khas and ajir mushtarak. In other 
words, she receives payment for suckling even though she suckles 
other infants. 


والحاصل أن المسائل فى الظثر تعارضت Yad‏ ما يدل على أنبا في معنى أجير 
الوحد كقولبم لعدم الضمان فى ذه» ومنها ما يدل على BUSI‏ معنى S RAM‏ 
كقولهم Us]‏ قستحق الأجر على الفريقين إذا أجرت نفسها لبماء قال «aus yl‏ 
والصحيح Sl‏ إن دفع الولد إليبا لترضعہ فبي gel‏ مشترك le oly‏ إلى 
منزلہ فبي أجير وحد وقال فى العناية: وذكر فى الذخيرة ما يدل على Wl‏ يجوز 
أن تكون خاصاً ومشتركاً حتى لو أجرت نفسها لغيره استحقت الأجر على 
الفريقين كاملاً عملاً بشبم الأجير المشترك وتأثم نظراً إلى أن لہا شبہاً 
بالأجير الخاص. (فتح المعين: eros Y‏ وكذا فى فتاوى الشاى: e‏ سعيد) 
أقول: ويرتفع الإثم إذا كان الإذن بالعمل للغير. 

In the same way, a medical aid may treat a person or it may not 
because he did not need treatment in a certain month. Like an ajir 


khas, the medical aid will be eligible for payment and it can accept 
work from others. 
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Answer (2): We move away from the issue of ijarah. The second answer 
which could be given is that in an ‘aqd-e-muwalat (agreement of 
patronage), the jurists say that if a lower maula (patron) commits a 
crime, the higher maula will have to pay the blood money. If the lower 
maulà passes away, the higher maula will receive inheritance. 
Whereas, even if a lower maulà never commits a crime, the higher 
maula will still receive inheritance because he took the ‘aqd-e-daman 
(contract of guarantee). 


الدر المختار: 


(أسلم (Joy‏ مكلف de)‏ يد آخر و والاه أو) والى (غيره) الشرط کونہ عجمياً 
e le La‏ سي de)‏ أذ ae Ge as) Sle i Gop‏ 
(صح) بذا العقد (وعقلء علیہ وإرثء (JS‏ (الدر المختار: 0157/57 فصل فى ولاء 
الموالات» سعيد) 


حاشية الطحطاوى على الدرالمختار: 


قال إبرابيم sell‏ إذا أسلم الرجل على يدى رجل ووالاه فإنه یرثہ ويعقل 
عنم وبذا قول علمائنا الغلاثة. (حاشية الطحطاوى عل الدر المختار: ef‏ 


کوئتہ) 


In this way, even the objection that the person who deposited money 
in a medical aid did not fall ill in that month is also repudiated. 


The gist of the answer is that the company collects a monthly amount 
because of the 'aqd-e-damàn even if the client does not fall ill. It is still 
permissible for it to collect this amount as mentioned in 'aqd-e- 
muwalat that despite not committing a crime, the maulà receives 
inheritance. And the jurists said that it is permissible to accept the 
inheritance. 


From among the Urdu fatawa, Maulana Muftî Rashid Ahmad 
Ludhyanwi Sahib rahimahullah presents a short reply on the 
impermissibility of medical aid. The text is quoted from Ahsan al- 
Fatawa: 

Question: In America, medical treatments and medical facilities are 
provided by private institutions... 
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Answer: It is not permissible. Allah ta‘ala knows best." 


It is possible that Hadrat Mufti Sahib stated that it is impermissible 
because the nature of the work is unknown. There are other places 
where he says that ignorance of the nature of the work is permissible 
if it does not lead to dispute. He says with reference to the payment for 
making rotis: (1) The payment becomes due on account of the work. 
(2) The payment is unknown. The answer to the other objection is that 
if ignorance with regard to the amount of payment does not lead to 
dispute, it does not invalidate the agreement. Most jurists have noted 
this. 


Sons heat oua ae ees Lo s‏ كن کو الس toa‏ علياً 
يمنع المنازعة of of‏ مجبولاً جبالة مفضية إلى المنزاعة يمنع صحة العقد 
وإلا فلا. (الفتاوى البندية: (ave‏ 


Hadrat 'Allamah Anwar Shah Kashmiri rahimahullah makes a valuable 
point: 


إن الئاس يعاملون في أشياء تحكون جائزة فيما بينيم على طريق المروءة 
والإغماض» فإذا cad)‏ إلى القضاء يحكم عليبا بعدم الجوازء فالاستقراض 
cl" Sa‏ اشهزافن dell pre axe "pal‏ جا OV Sib, «gue‏ 
آخر: لا يكون معصية eat Lily‏ عليہ بعدم الجواز لإفضائہ إلى المنازعة 
فإذا لم تقع فیہ منازعة جاز. (فيض البارى: eaat‏ كتاب الوكالة) 


The gist of the above text is that when a transaction does not entail 
sin, then ignorance alone cannot be cause of invalidity unless it causes 
dispute. 


‘Ali Ahmad an-Nadwi states: 


! Ahsan al-Fatawa, vol. 7, p.25. 
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الجبالة ليست بمانعة لذاتهاء بل لكونها مفضية إلى النزاع» وبذا أصل مهم 
ينبغى التعويل علیہ فى الأحكام؛ OB‏ بہ حل كثير من المشكلات» وليعلم أن 
أحكام المعاملات الشرعية مبنية على أصلين عادلين: 

الأول: منع كل ما فيم ظلم وأكل لأموال الناس بالباطل. 

el‏ منع ما يودي إلى الاختلاف والنزاع يسبب الجبالة» فإذا انتفى ما يودي 
إلى الظلم والنزاع بسبب AUEI‏ صح التعامل» والعرف أصل عظيم يرجع 
إليم في ذلك بعد الشرع. (جمبرة القواعد الفقبية فى المعاملات المالية: ev‏ 
تحت القاعدة: الجبالة انما توجب الفساد اذا كانت مفضية الى النزاع المشكل) 


Hadrat Mufti Wali Hasan Sahib rahimahullah states: 


A general principle is that an ignorance which is a cause of dispute is 
prohibited, while the one which does not cause a dispute is not 
prohibited.’ 


Nowadays there are certain forms which are similar to medical aid, 
and which people are adopting and practising. For example, making an 
agreement with a security company whereby it is paid a monthly 
amount to see to the security needs of a person or business. If a vehicle 
is stolen, the security company is able to track it down or make radio 
announcements. It then tries to retrieve the vehicle from the thieves. 
Here too, the security or services which are received in exchange for 
the monthly payment are unknown. Sometimes years go by without 
the security company having to track the person’s vehicle. Since this 
agreement does not cause a dispute, it is permissible. A medical aid can 
be understood in the same light. 


Another angle to medical aid schemes is that some of these companies 
are not commercial enterprises. They make profits only as much as are 
required for the payment of their staff, and they consider their 
services to be voluntary and humanitarian. It is probably stated in 
their rules that they operate on mutual assistance. We could therefore 
include this as a preconditioned donation (tabarru'-e-mashrüt). The 
company renders help and assistance, and it is given some money in 


1 Dars al-Hidayah, part three, p. 29. 
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exchange for it. The jurists state that a preconditioned donation is 
permissible. 


There is a detailed question in Imdad al-Ahkam. The gist of it is: A 
company makes an agreement with a retail business: “If you buy goods 
to the value of ten thousand from our company, you will receive three 
hundred rupees as a discount. But if you buy from any other company 
which is similar to ours, even once, you will not get this discount.” Is it 
permissible to lay down this condition? 


This agreement is permissible because the commission which the 
buyer receives at the end of the year is a donation from the seller. The 
right of the buyer is not critical, and it is permissible to precondition a 
donation.’ 


The following is stated in another place: 


Question: Is it permissible to collect admission fees and monthly fees 
from students of madaris? 


Answer: It is permissible because it is not a wage but a donation, and it 
is permissible to lay down a condition in a donation. It does not entail 
compulsion because if a student does not accept the condition, he has 
the right of not admitting himself into the madrasah. 


ودلیلہ ail‏ صلی all‏ علیہ وسلم قال لمن أضافہ وعائشة رضى الله Whe‏ عنہا 
قال: لاء قال: فلا إذن ge‏ قال ف الخالفة: وعائشة رضى duse ls abl‏ قال: 
نعم. (امداد الاحكام: 11/۳( 


The crux of the question is that how can admission fees be permissible 
because it is not a payment for the education? Education fees are 
charged separately. The crux of the answer is that it is tabarru'-e- 
mashrüt, viz. our giving you admission is preconditioned with a 
donation. This does not entail compulsion because the child's father 
has the right of not admitting his child in the madrasah in the first 
place. 


Hadrat Abū Bakr radiyallahu 'anhu bought a palanquin for a camel 
from Hadrat ‘Azib radiyallahu ‘anhu and said to him: “Tell your son, 
Barra’, to take this palanquin with me.” Hadrat ‘Azib radiyallahu ‘anhu 
said: “He will take it on condition that you relate the story of the 
Hijrah.” Hadrat ‘Azib radiyallahu ‘anhu preconditioned the favour of 


1 171060 al-Ahkam, vol. 3, p. 386. 
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carrying the palanquin with relating the story of the Hijrah, and 
Hadrat Abü Bakr radiyallahu ‘anhu accepted the condition of relating 
the story. 


عن el ll‏ رضي الله عنه قال: اشترى أبو بكر رضي الله عنه من عازب رضي 
الله عنه رحلاً بثلاثة عشر دربماء فقال gl‏ بكر رضي الله عنه لعازب رضي 
اللّه عنه: مر البراء فليحمل (dey di‏ فقال عازب رضي الله e‏ لا ge‏ 
تحدثنا كيف صنعت أنت و رسول الله صل الله علیہ وسلم حين خرجتما من 
مكة. (رواه البخارى: 1010/1 مناقب المباجرين) 


This refers to a preconditioned donation which is permissible 
according to the Shariah. Similarly, the responsibility of medical 
treatment in a medical aid is preconditioned by a donation. 


In short, whether you include it as an ijarah agreement or a tabarru'-e- 
mashrüt, both transactions are permissible. Neither of the two is 
impermissible. 


Objection: Whether you refer to it as an ijarah or tabarru' bi al-‘iwad, 
in both cases, the overriding feeling is that medical aid companies are 
involved in usurious transactions or accept interest from banks. What, 
then, is the ruling with regard to a medical treatment which contains 
the element of usury? 


Answer: In non-Muslim countries, the medical aid companies are 
generally owned by non-Muslims. There are three views with regard 
to doing business with non-Muslims: 


1. Imam Zufar rahimahullah says that the ruling of invalidity will be 
applied to whatever dealings a harbi does in a dar al-harb which are 
against the Shariah. This, notwithstanding the fact that a harbi, due to 
the absence of governorship over him, and a dhimmi, due to the 
covenant with him, will not be interfered with. Thus, whatever wealth 
a non-Muslim acquires through impermissible means - whether 
through interest, gambling or sale of alcohol - it is not lawful for a 
Muslim to accept it. 


2. Imam Abū Yüsuf and Imam Muhammad rahimahullah are of the 
view that if a harbi does transactions which are against the Sharr'ah in 
a dar al-harb, then they are not invalid. This is because he has not 
imposed adherence to the laws of Islam on himself. Yes, a dhimmi who 
lives in a Muslim country - Islamic injunctions will be applied to his 
transactions. If his transactions are against the unanimous laws of 
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Islam, they will be classified as invalid. Subsequently, the money which 
he acquires will not be lawful for Muslims. If he acquires interest 
money, it will not be lawful for Muslims. 


3. Imam Abū Hanifah rahimahullah is of the view that non-Muslims - 
whether living in dar al-harb or dar al-Islam - are not obliged to 
adhere to Islamic laws without their pledging to do so. Non-Muslims 
living in a dar al-harb are far from adhering to Islamic laws. As for 
non-Muslim dhimmis living in dar al-Islam, they have not imposed on 
themselves those laws which are against their religion, creed or law. 
Nor did they impose Islamic laws on themselves. Therefore, we cannot 
classify as invalid their transactions which are against the Sharrah. It 
will be lawful for Muslims to accept their earnings. Yes, if dhimmis 
sign a written agreement with Muslims or accept such a condition 
whereby if they do anything which is against Islamic law, then it will 
be classified as invalid. In such a case, it will be unlawful for Muslims 
to accept it. Non-Muslims living in non-Muslim countries are like 
harbis. Therefore, their transactions which are in line with their laws 
will not be classified as invalid. It will be permissible for Muslims to 
accept the profits which they [non-Muslims] accrue from their 
transactions. Hadrat Maulana Zafar Ahmad ‘Uthmani Sahib 
rahimahullah has shed a detailed light on this issue in Imdad al-Ahkam, 
and this fatwa was reviewed by Hadrat Thanwi rahimahullah. 


We gauge from the text of 171060 al-Ahkam that Maulana Zafar Ahmad 
‘Uthmani Sahib rahimahullah issued his fatwa on the view of Imam 
Abū Hanifah rahimahullah. 


The gist of his answer is: 


Although non-Muslims are addressees of subsidiary matters as regards 
punishments and transactions, a general address is insufficient to 
classify their transactions as unlawful and invalid. Rather, adherence 
is also a prerequisite. Harbis do not adhere at all to Islamic laws, 
whether the latter are in line with their beliefs or not. Therefore, no 
matter how they earn their wealth - whether through usury, usurping, 
invalid transactions, in line with their religion or not - their wealth 
will be included and absorbed into their country. It is permissible for 
Muslims to accept their money as a wage.’ 


However, from a text of al-Hidayah, we learn that Muslims and non- 
Muslims are equal as regards interest transactions. In other words, 
interest transactions are prohibited to both. Therefore, if the majority 


1 171060 al-Ahkam, vol. 4, p. 390. 
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portion or all the wealth of a medical aid company is made up of 
interest, then one should abstain from taking assistance from such a 
company. Yes, if its major income in lawful, there will be no objection 
to deriving benefit from it and accepting medical treatment from it. 


البداية: 


aes Uie eels أرق‎ ge Wie all ede al pil page Ge tatis UM, 
(vv A[S عبد. (البداية:‎ 


The answer to the above text was given in detail in the chapter on the 
disbursement of usury. Refer to it. 


امداد الفتاوئ: 


إن كان غالب مال المبدى من الحلال لا باس بأن يقبل البدية ويأكل ما لم 
يتبين عنده أنه حرام لأن أموال الناس لا تخلو عن قليل حرام فيعتبر الغالب: 
وإذا مات عامل من عمال السلطان وأوصى أن يعطى الحنطة للفقراء قالوا: إن 
ua el Gs off‏ سوال Y Sly alae wlll‏ ای oly‏ كان قرو M deg‏ 
يجوز للفقراء أن يأخذوه إذا علموا il‏ مال الغير وإن لم يعلم الآخذ أنه من 
ماله أو مال غيره فہو حلال حتى يتبين sl‏ حرام. (امداد الفتاویٰ Jig‏ 
قاضيخان: 444/۳) 


We learn from the above texts that if halal is more than haram, there 
is no objection to entering into an agreement with it and accepting 
medical treatment from it. Yes, if the haram is more, and it is a Muslim 
company, then it will be unlawful to enter into an agreement with it. 


Allah ta‘ala knows best. 
Receiving money from a medical aid company 
Question 


One form of medical aid is where the patient receives money directly 
from the company and he then uses it for his medical treatment on his 
own. Is this permissible? 
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Answer 


This is totally unlawful. That is, to receive money from the medical aid. 
This is because the amount which the person will receive will 
inevitably be more than what he had paid into the medical aid scheme. 
The extra amount which he receives is not in return for anything. 
Rather, it is an amount which has been added to the person’s 
contribution. This will be unequivocal usury, and therefore unlawful. 


الربا بو فى اللغة: الزيادة» وف الشرع: ہو فضل خال عن عوض شرط aM‏ 
العاقدين. (التعريفات للجرجافى» ص (Y‏ 
اعلاء السنن: 


الفضل المشروط فى القرض ربا حرم لا يجوز للمسلم من أخيم المسلم ah‏ 
لإجماع المجتبدين على حرمتم. (اعلاء السنن: 018/١6‏ ادارة القرآن) 


حجة اللّه البالغة: 


AA JUL الك‎ deem) اخ‎ Le أ كارو افضل‎ all sop أن‎ de جیا رضن‎ Ll 
قديمى)‎ 8۲ 


A person should not collect any money from the company for his 
medical treatment. Instead, the company should take the 
responsibility of his treatment in return for the money which he 
contributes. In such a case, the company will be providing him with 
medical treatments in return for the monies which he paid to the 
company. Although the return of the amount is unknown, because this 
ignorance does not lead to dispute, and people enter into such 
agreements notwithstanding the unknown, it will be permissible. 


At the same time, it should be borne in mind that some ‘ulama’ 
prohibit this as well, and say that it is unlawful. Therefore, as a 
precaution, a person should not enter into such an agreement. 
Although there is room for permissibility, these companies engage in 
usurious transactions. In such a case, a person will certainly be 
committing the offence of supporting these companies. For proofs on 
this issue, refer to the previous detailed fatwa on medical aid. 
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Allah ta‘ala knows best. 
Collecting fees from a medical aid company 


Question 


Is medical aid permissible? If it is not permissible, doctors collect their 
fees from the medical aid companies. What is the ruling in this regard? 


Answer 


You pay contributions to a medical aid and receive medical treatment 
in exchange for it. You do not receive the money directly. This is 
permissible. When doctors treat a patient, they may collect their fees 
from the medical aid company. There is no objection to it because they 
are receiving a payment for their work. Yes, if the major portion of a 
medical aid company’s income is haram, it will be necessary to abstain 
from it. 


Fatawa Mahmüdiyyah: 


A doctor charges a consultation fee. This is permissible. He may spend 
this income as he likes.* 


Allah ta‘ala knows best. 
Left-over medicine of a medical aid company 


Question 


A person has a medical aid. Is it permissible for him to obtain medicine 
for his sick brother through this medical aid? Also, he obtained 
medicine from the medical aid company for himself. He has some left- 
over. Can he give it to someone else? 


Answer 


If a person received medicine through his medical aid and some of it is 
left-over, and there is no rule stating that he has to return it, then it 
will be permissible for him to give it to someone else. However, if he 
uses his name to obtain medicine for someone else, then this is 
deception and cheating. It is unlawful. Yes, if the medical aid company 
permits the person to obtain medication for his wife, children or 
parents, it will be permissible for him to do this. 


Allah ta‘ala knows best. 


1 Fatawa Mahmüdiyyah, vol. 16, p. 391. 
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Medical insurance 


Question 


Is medical insurance permissible? 


Answer 


Medical insurance is similar to medical aid. The ruling will therefore 
be the same. That is, if the company treats a person in exchange for his 
contributions, and does not return the money to him, then it will be 
permissible. But if it gives the money over to him, it will be 
impermissible. Furthermore, the major portion of the company’s 
income must be halal. If the majority is haram, it will be 
impermissible. Refer to the previous detailed fatawa for proofs. 


Allah ta'alà knows best. 
Medical insurance and mutual assistance 


Question 


Take the following form of medical insurance as an example: A few 
friends working in an office establish a formal fund where each person 
deposits a certain amount from his salary into the fund. Every member 
will be assisted from the fund when he requires medical treatment. If a 
large number of members is assisted from the fund, the fees of all 
members are increased. If a small number is assisted, the fees are 
reduced. Is this permissible? 


Answer 


Since this form of medical insurance does not contain the elements of 
usury or gambling during all stages of the process, and there is no 
other part which is against the Sharr'ah, then not only is it permissible; 
it is mustahab. This is one of the forms of insurance and mutual 
assistance which has been suggested by the ‘ulama’. Muslims ought to 
discard the unlawful forms of insurance and opt for those which are 
lawful.’ 


Observe the decision of the Islamic Fiqh Academy, Rabitah ‘Alam 
Islami, Makkah Mukarramah on the issue of mutual assistance: 


Acting under the unanimous decision of the Saudi Arabian Hay'ah 
Kibar al-‘Ulama’ (decree no. 51, dated 04/04/1397 A.H.), the Academy 
supports the verdict of permissibility with respect to cooperative 


! Condensed from Ap Ke Mas@’il Aur Oen Kā Hull, vol. 6, p. 257. 
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insurance and the impermissibility of commercial insurance. This is on 
the basis of the following proofs: 


1. Cooperative insurance is a type of ‘aqd-e-tabarru' whose 
fundamental objective is the distribution of losses and sharing of 
responsibilities during calamities. To this end, some people collect 
cash monies and assist the person who has suffered loss. The objective 
of cooperative insurance is neither commerce nor making profits from 
the wealth of others. Rather, it is to distribute losses and make up for 
them. 


2. Cooperative insurance is devoid of both types of usury - riba al-fadl 
and riba an-nisa’. The agreement with the participants is neither 
usurious, nor are the collected monies used in usurious transactions. 


3. In a cooperative insurance, the ignorance of the participants as 
regards the amount of benefits which are accrued is not harmful. This 
is because they are donors, and there is no fear of cheating and 
gambling. On the other hand, a commercial insurance is a financial 
commercial return. 


4, Participants or their representatives use the contributions to make 
up an investment which is then used for the fulfilment of the objective 
of mutual assistance. Whether those who undertake the investment do 
it voluntarily or in return for a payment, there is no objection to this. 


.t is the view of the assembly that the following principles be 
considered when preparing details on the issue of cooperative 
insurance: 


1. The cooperative insurance organization must have a central 
office which has branches in all the cities. The organization must have 
separate compensations for losses, and separate departments 
according to the skills and professions of the participants. For 
example, a department for health insurance, a department for 
paraplegics, a department for the aged, etc. 


2; The structure of the cooperative insurance organization must 
be simple and basic; it must be totally devoid of complex systems. 


3. The organization must have a higher assembly which will 
decide on the modus operandi, and stipulate essential rules which will 
be promulgated only after they are in line with the Sharrah. 


4 If losses are more than the income which the organization 
receives, and this causes an increase in the contributions, then the 
government and partners should bear that additional costs. 
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The Hay'ah Kibar al-'Ulama' of the Islamic Fiqh Academy supports the 
view that detailed resources on cooperative insurance companies be 
prepared through the assistance of experts in the field.’ 


Further reading: Islam Aur Jadid Ma‘ashi Masa’il, vol. 7, p. 292; Jadid Fight 
Masü'il, vol. 4, p. 102. 


Allah ta'alà knows best. 

Becoming a member of a medical aid 

Question 

Is it permissible to become a member of a medical aid? 
Answer 


If a medical aid provides medical treatment in exchange for monetary 
contributions and the majority of its income is halal, then it is 
permissible to become a member. If this is not the case, it will not be 
permissible. 


Allah ta‘ala knows best. 
Taking out an insurance 


Question 


An organization owns properties which include houses, schools, 
madaris and masajid. Is it permissible to take out insurance for these 
buildings? If it is impermissible, what is the reason for it? What is the 
ruling if someone has already taken out an insurance? 


Answer 


When we examine the fundamentals under which present-day 
insurance operate, we conclude that in the light of Shari'ah principles, 
no type of insurance for possessions and properties is permissible. The 
ruling of impermissibility is because of the presence of prohibitions 
which are clearly and explicitly proven from the absolute texts - the 
Qur'an, the Sunnah and ijma‘. The two prohibitions are usury and 
gambling. This is why insurance is haram. 


Usury: The money which is given to an insurance company is classified 
as a loan according to jurisprudence. The additional benefits which are 
received when it is returned are, so to say, in recompense for the time 


1 ‘Asr Hadir Ke Peychidah Masá'il Kā Shart Hull, compiled by Qadi Mujahidul 
Islam Qasimî Sahib rahimahullah, pp. 37-40. 
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which was given and specified for the return of the loan. Although the 
insurance company refers to the benefits as a bonus, it is usury in 
reality. Changing its name cannot change its essence. It is with 
reference to this reality that Hadrat Mufti Muhammad Shaft Sahib 
rahimahullah writes: 


The mere changing of a name does not change the reality of a 
transaction. The benefits which are received from an insurance 
company undoubtedly fall under the definition of interest and usury.’ 


Gambling: The second evil which is found in it is gimar (gambling). 
The reality of gambling is that wealth is put down by both sides, while 
the profit and loss are linked to an unspecified and unknown thing. 
The jurists refer to this as khatar wa mukhatarah. The rule with regard 
to qimar as noted by the jurists is: 


alasly ا‎ aal ple) caslhl ق‎ JUL, ail Jo SU das 
(\W/¥ الفتاوى:‎ 

Abi Bakr Jassas Razi rahimahullah writes: 
لا خلاف بين أبل العلم في تحريم القمار وإن المخاطرة من القمار قال ابن‎ 
على‎ dy ble كانوا‎ ALL pl oly عباس رضي الله عنه: إن المخاطرة قمار‎ 
إلى أن ورد تحريمم. (احكام القرآن: اووس‎ eu والروجة وقذ كان ذلك‎ SU 
(rav باب تحريم الميسر» وكذا فى احكام القرآن للتهانوى:‎ 
رد المحتار:‎ 


وسمى القمار قماراً oM‏ كل واحد من المقامرين o£‏ يجوز أن يذبب مالم إلى 
صاحبہء ويجوز أن يستفيد مال صاحبم» وہو حرام Gale‏ (رد المحتار: ۴/١‏ 
كتاب الحظر والاباحة» سعيد) 

Mufti Muhammad Shaft rahimahullah writes in Ma'arif al-Qur’an: 


All the Sahabah radiyallahu 'anhum and Tābi'ūn concur that all forms 
of gambling are included in maysir and that all are haram. Ibn Kathir 
rahimahullah in his Tafsir, and Jassas rahimahullah in Ahkàm al-Qur'àn 


! Jawahir al-Fiqh, vol. 2, p. 181. 
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state that Hadrat ‘Abdullah ibn ‘Abbas radiyallahu 'anhu, Ibn ‘Umar 
radiyallahu 'anhu, Qatadah radiyallahu ‘anhu, Mu‘awiyah ibn Salih 
radiyallahu ‘anhu, ‘Ata’ rahimahullah and Ta’tis rahimahullah said: 


الميسر القمار (o>‏ لعب الصبيان CEL‏ والجوز. 
Every type of qimar is maysir even to the extent of children's games‏ 
with blocks of wood and walnuts.’‏ 
Faqih Abi al-Layth Samarqandi rahimahullah writes in his explanation‏ 
of maysir:‏ 


(تفسير السمرقندى: (EYN‏ 


In the case of an accident, there is the doubt of receiving benefits from 
an insurance company or not receiving them. This is included in 
qimar. And there are clear texts on the prohibition of qimar. 


The Qur'an states: 

BIS] SI sull oU‏ وَالْمَيْسِرٌ SLA‏ وا 
sos zoz od 22 se Go‏ 4-7 42242222 
رجس مِنْ [oe‏ الشيطن فاجتنبوه لعَلكم تفلحون. 

0 believers! This wine, gambling, idols and divining 

arrows are all vile deeds of Satan. Continually 


abstain from them, then, so that you may gain 
salvation.? 


NE 
فيو‎ 


Imam Malik ibn Anas rahimahullah presents an example in this regard 
and then gives his verdict on it. 


Fig ity WEG Wels yl Sl odia as الكل إل المكل‎ oa 
Gs opa: cee اكه عفري‎ dois آنا‎ edges dos reas اا‎ 
لم يجدبا ذہب البائع منم‎ oly المبتاع ذبب من مال البائع بثلاثين ديناراً‎ 
بعشرين ديناراً وبما لا يدريان كيف يكون حالما في ذلك ولا يدريان‎ 


1 Maarif al-Qur’an, vol. 1, p. 532. 
2 Sarah al-Ma'idah, 5: 90. 
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abl ol gals وما شيف‎ Sap كرف‎ Aa le إذا وکوت‎ Gal 
Sot] يحون فیہ نقصبا وزیادتہا فبذا أعظم المخاطرة. (المدونة الكبرى:‎ 
(SM دار‎ c; AM كتاب‎ 


A man has lost his camel, animal or slave. Their value is fifty dinàrs for 
example. Another person goes to him and says: I am buying your lost 
item for twenty dinars.” If this person finds the lost item, the owner 
would have suffered a loss of thirty dinars. If the buyer does not find 
the lost item, the seller would have received twenty dinàrs for 
nothing. At the time of the transaction, neither of them knows what is 
going to happen. Will the lost item be found or not? And if it is found, 
in what condition will it be? They also do not know if there was any 
increase or decrease in the item [e.g. if its body weight increased or 
decreased]. A transaction of this nature entails a lot of danger and it is 
a serious deception. 


The same thing is demonstrated in this example, i.e. a transaction in 
which the consequences could be good or bad. This is not permissible 
in the Sharrah. The same can be said about insurance. 


In short, an insurance company is an interest company. It is not 
permissible to contribute money into it, nor is it permissible to insure 
a masjid, madrasah, or any other building or property of an 
organization. If an organization mistakenly did this, it must reclaim 
only that amount which it contributed. It must never take the extra 
amount. 


Allah ta'alà knows best. 
Motor vehicle and household insurance 


Question 


Is it permissible to insure a motor vehicle? For example, a person buys 
a new car and insures it for the value at which he bought it. If it gets 
stolen, the insurance company will pay its value. Also, if the car meets 
in an accident, the insurance company will have it repaired. 


Answer 


The first type of insurance where the insurance company pays an 
amount of money is totally haram. According to the Sharr'ah, usury 
and gambling are inevitable in it. The Qur'àn and Hadith contain 
prohibitions for both. 
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If the insurance company does not pay an amount, and instead, has the 
vehicle repaired in return for the monthly premiums, then there is 
leeway for it. Nonetheless, caution demands that an agreement of this 
nature should not be entered into. Although there is ignorance about 
the recompense for the payment, it does not lead to dispute. Some 
‘ulama’ say that this too is impermissible. No matter what, it entails 
assistance from a company which deals in interest. This is why one 
should abstain from such a transaction. 


Hadrat Thanwi rahimahullah writes: 


When you consider the outer form of this agreement, it entails 
gambling. 


cms) QU, قط‎ Je SUM galas o 


And when you consider its inner workings, then it is usury...Both, 
gambling and usury, are haram. This transaction is therefore 
undoubtedly haram.” 


Mufti Kifayatullah Sahib rahimahullah writes: 


It is not permissible to insure shops, factories and buildings through 
insurance companies. This is because insurance contains the elements 
of gambling and usury; and both these are haram. 


Mufti 1203 ‘Uthmant Sahib rahimahullah writes: 


The scholars concur unanimously that insurance contains gambling 
and usury. It is gambling because on one side, there is a specified 
payment while on the other side the fulfilment is unspecified. The 
instalments which a person pays - all of them can be lost, and a person 
can even receive more than what he paid. This is known as qimar 
(gambling). It is usury because there is money in exchange for money, 
and it is not equal. The client pays a lesser amount while he receives 
more in return.’ 


Jadid Fiqhi Masa’il: 


Life-insurance and insurance of goods/possessions are fundamentally 
unlawful because they contain the elements of usury and gambling.’ 


1 11060 al-Fatawa, vol. 3, p. 161. 
? Kifayatul Mufti, vol. 8, p. 83. 
° Islam Aur Jadid Ma'ashi Masa'il, vol. 7, p. 290. 
* Jadid Fiqhi Mas@’il, vol. 4, p. 124. 
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Islami Fiqh: 


Current day insurance schemes contain several evils such as usury, 
gambling and so on. If you look at it morally and economically, then 
usury and gambling devour human morality, benevolence and cultural 
life as though they are weevils.’ 


Allah ta‘ala knows best. 
Mandatory insurance 


Question 


It is the practice of some companies to deduct a certain amount from 
the salaries of their employees and to deposit it into a life insurance 
fund. The company deducts this amount before the employee can 
receive his salary. He has no choice in the matter as he is bound by the 
rules and regulations of the company. When he passes away, his heirs 
receive an astronomical amount which is far more that what had been 
deducted from his salary. Is this amount lawful for the heirs? Also, 
what is the ruling with regard to mandatory insurance? 


Answer 


Nowadays it is virtually impossible to get a job without insurance, or 
to retain a job if a person already has one. Furthermore, when there 
are unrests, Muslims suffer financial losses. As per government 
regulations, life insurance has been made mandatory in different jobs. 
Without it, one is either ineligible to obtain a job, or if he has, he 
cannot maintain it. In a compelled situation like this, insurance of this 
nature will be permitted. Some scholars have stated this in their legal 
verdicts. At the same time, the person's heart must feel that this is a 
wrong, and he must continue repenting and seeking forgiveness. 


In the case where a person takes out a voluntary insurance, he may 
only use the money which he contributed. It is not permissible for him 
to take the additional amount. Instead, he must give it in charity 
without the intention for reward. As for the case where the company 
deducts an amount from the employee's salary without his choice, and 
then he receives an additional amount; it is not usury. It is permissible 
to use it. 


1 Islami Fiqh, vol. 2, p. 360. 
496 


Fatawa Mahmüdiyyah: 


Insurance contains the elements of gambling and usury - both of 
which are haram. Insurance is also prohibited. Nonetheless, if a person 
is living in a place where his life and property cannot be protected 
without insurance, or he is compelled by the law to take out insurance; 
then it will be permissible to take out an insurance.’ 


When it is difficult to continue life without a business, factory or shop; 
and there is a legal requirement, the person will be classified as 
excused to take out insurance. At the same time, whatever amount he 
receives over and above his actual contribution must be given in 
charity to the poor. He must not use it for himself.’ 


Jadid Fiqhi Masa’il: 


All forms of insurance which are classified as mandatory by the 
government will be permissible. For example, in the case of import 
and export when engaged in trade with foreign companies. The person 
has no choice in the matter but to have the goods insured.’ 


Imdad al-Fatawa: 


To deduct a certain amount from a person's salary and for him to 
receive it in lump-sum, then whatever he receives - even if it is in the 
name of usury - is permissible. In reality, it is not interest because the 
percentage of the salary which the employee did not receive was not 
included in his ownership. The additional amount was not given to 
him from the benefits of the amount which he owned. Rather, it is an 
initial donation which the government - in its terminology refers to as 
interest... 


Jadid Fight Mabahith: 


Although the government refers to the additional amount as interest, 
the definition of interest will only apply if we personally deposit some 
money and receive an additional amount on it. In this case, the 
government deducted an amount of its own accord without our 
permission, and it is still not in our possession and ownership. It then 


1 Fatawa Mahmüdiyyah, vol. 16, p. 387. 
? Fatāwā Mahmüdiyyah, vol. 16, p. 390. 
° Jadid Fiqhi Mas@’il, vol. 4, p. 124. 
4 11060 al-Fatawa, vol. 3, p. 149. 
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adds to that amount. Therefore, whatever additions are made to it will 
not be made to what we own. Rather, it will be an initial donation.’ 


Nizam al-Fatawa: 


The money which the government deducts forcefully in the name of 
insurance and whatever additional amount is received - all of it is not 
unlawful. We may accept it and use it for ourselves.’ 


Further reading: Jadid Fight Mabahith, vol. 4, p. 237; Fatawa ‘Uthmani, vol. 
3, p. 314; Jadid Fiqhi Masa’il, vol. 1, p. 435; Ahsan al-Fatawa, vol. 7, p. 25. 


Observe a few general proofs on the permissibility of mandatory 
insurance. 


A major principle of the Sharrah is ease, and the removal of difficulty. 


قال abl‏ تعالن: يريد الله بكم اليسر ولا يريد بكم العسر. (سورة EAN‏ 


(wei, YI 


ls JU;‏ وما جعل à eee‏ الدين من حرج. (سورة hl‏ الآية:۷۸) 


The following are some of the unanimously accepted principles of 
jurisprudence: 


المشقة تجلب العيسير. (الاشباه والنظائثر: (sor)‏ 

الضرورات تبيح المحظورات. (شرح المجلة» وقواعدالفقمء والاشباه: (sov/)‏ 
Aa -l‏ رل i, s ral ls‏ قامة أو (swv/) bata Aol‏ 
وما حرم لذاتہ يباح للضرورة. (تفسير المنار لمحمد رشيد بن على رضاء ^[ (sev‏ 


وما حرم سداً لذريعة يباح للحاجة. (تفسير المنار لمحمد رشيد بن على رضاء 


(«vn 


(16 ص‎ niall الأمراتسع. (قواعد‎ Gls Is! 


Allah ta‘ala knows best. 


! Jadid Fiqhi Mabahith, vol. 4, p. 485. 
* Nizam al-Fatawa, vol. 2, p. 236. 
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Third party insurance 


Question 


Is third party insurance permissible? Essentially, it refers to a 
responsibility which could be placed on a person in the future. 
Insurance is taken out to fulfil that responsibility. For example, the 
danger of someone suffering a loss because of you driving your vehicle 
on a road. In such a case, the driver will have to pay a fine. An 
insurance is taken out for this purpose. When an accident takes place, 
and a fine has to be paid, the insurance company pays for it. This is 
generally known as a third party insurance. In Western countries, if a 
person did not clear the snow from the area in front of his house; and 
someone slips, falls and hurts himself, a case is opened against the 
home-owner and a heavy fine is imposed on him. To save themselves 
from this danger, home-owners take out an insurance. This is also one 
form of ta'min al-mas'üliyyah in which the insurance company pays 
the fine on behalf of its client. What is the ruling with regard to 
insurance of this nature? 


Answer 


The ‘ulama’ differ on the issue of third party insurance. Some of them 
say that it is unlawful. For example, Hadrat Mufti 1207 'Uthmani Sahib 
says that every type of insurance is haram and unlawful because it 
contains the elements of usury and gambling. Refer to Fatawa ‘Uthmani, 
vol. 3, p 328; Islam Aur Jadid Ma ‘ashi Masaîil, vol. 7, p. 290; Islam Aur Jadid 
Ma'ishat Wa Tijarat, p. 161. 


Other scholars are inclined to its permissibility. 
Jadid Fight Mabahith: 


If the driver was at fault for an accident and someone passes away in 
it, then according to the Shari'ah, the driver is liable to pay blood 
money for qatl-e-khata' But how is he going to pay such an 
astronomical amount? Islam instituted the concept of ‘aqilah, i.e. his 
family members joining in to pay the blood money. Nowadays, the 
family tribal system no longer exists and, generally, the driver cannot 
bear the entire burden. Modern society introduced a system of third 
party insurance and provided much ease in doing so ...In reality, this 
insurance is a form of assistance. It is another matter that certain 
corrupt elements have been included into this system. Nonetheless, 
since it is done to fulfil an inevitable civilizational need, we cannot say 
that it is unlawful. 


499 


..Third party motor insurance is an important and permissible type of 
agreement of this age notwithstanding the corrupt elements which 
have crept into it. The sin will be on those who run this system.’ 


Jadid Fiqhi Masa’il: 


It is my view that this type of insurance ought to be permissible in 
every such society where a practical system of ‘agilah is not found. 
There is no question of interest in this type of insurance because in the 
event of an insurance client not meeting in an accident, he does not 
receive any money. However, there is a danger that if he does meet in 
an accident, he will have to pay from the monies which he deposited. 
If an accident takes place, he will receive more than what it cost him. 
But if we were to think about it, this level of danger is also found in the 
‘aqilah system, in the wala'-e-muwalàt, and in other transactions. The 
fact of the matter is that this type of insurance is similar to donations. 
The person who pays the insurance premiums is presenting a donation 
for people of a similar occupation. Sometimes, if he himself becomes 
caught up in it, he receives assistance from those who are in a similar 
occupation.’ 


The reality of this agreement is that there is no interest in it. The 
insurance company does not pay any money to the client. Rather, it 
fixes and repairs the vehicle of the other person. This will entail a 
service recompense. Yes, it contains the element of gharar in the sense 
that if the car does not meet in an accident, then one party has 
certainly made payments while there is no certainty from the other 
party. An answer to this is that this is a minor gharar which does not 
lead to dispute. We learn from the texts of the jurists that minor 
gharar can be accommodated in transactions; they do not invalidate 
an agreement. 


Observe some of the statements of the jurists on the issue of gharar. 
An investigation into gharar 
The scholars give various definitions for gharar. Observe the following: 


‘Allamah Sarakhsi rahimahullah: 


الغرر ما يكون مستور العاقبة. (المبسوط: ٠۹4/٠١‏ ادارة القرآن) 


1 Jadid Fight Mabahith, vol. 4, pp. 296-297, compiled by Qadi Mujahidul Islam 
Sahib Qasimi rahimahullah. 


? Jadid Fiqhi Mas@’il, vol. 4, p. 120. 
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'Allamah 'Ayni rahimahullah writes: 
الغرر وسو ف الأصل الخطر والخطر بو الذي لا يدرى أيكون أم لاء وقال‎ 
قال والغرور ما رأيت لہ‎ Ie ابن عرفة: الغرر بو ما کان ظابره يغر وباطنء‎ 
ظابراً تحب وباطنہ مكروه أو مجبول» وقال الأزبري: بيع الغرر ما يڪون على‎ 
وقال صاحب المشارق: بيع الغرر بيع المخاطرة» وو الجبل‎ AB غير عبدة ولا‎ 
بالغمن اوالمثمن او سلامتہ اواجلم. (عمدة القارى: 5/8*؛» ملتان)‎ 
المعلم: فأما الغرر فما تردد بين السلامة والعطب أو ما في معنى‎ JUS] وقال في‎ 
قد لا يحصل المبيع ويڪون‎ SY ذلك» وذلك أنه يلحق بمعنى إضاعة المالء‎ 
باب بطلان بيع الحصاة والبيع الذى‎ ٠٠۴/١ (اكمال المعلم:‎ Seb dts. dàs 
فيه الغرر)‎ 
وقال ابن العربي فى القبس: فأما الغرر فہو کل أمر خفيت علانیتہ وانطوى‎ 
(vac/S ا (القبس:‎ 
وقال ملك العلماء: الغرر ہو الخطر الذي استوى فيم طرف الوجود والعدم‎ 
سعید)‎ ٥ الصنائع:‎ gu) بمنزلة الشك.‎ 
'Allámah Kasani rahimahullah says that gharar refers to an uncertain 


condition where existence and non-existence are equal. It is on the 
level of a doubt. 


There are many texts prohibiting gharar: 

قال العلامة العيني: وقد وردت أحاديث كثيرة فى النهي عن بيع الغرر: منها: 
رواه مسلم في صحيحم من حديث أبي بريرة رضي الله عنه قال: نبى رسول 
الله صلى atl‏ عليه ply‏ عن بيع الحصاة» وعن بيع الغرر» وأخرجم الأربعة 
Lad‏ ومنہا: حديث ابن عمر رضي الله عنه رواه البيبقى من حديث نافع 
ose‏ قال : نبى رسول الله صلی الله علیہ وسلم عن بيع الغرر. ومنہا حديث 
cul‏ عباس ysl ace alll o2,‏ ابن ماجة من ae sae Cyne‏ قال coo‏ 
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رسول الله صل الله علیہ وسلم عن بيع الغرر» ومنہا حديث gh‏ سعيد أخرجم 
ابن ماجة أيضاً من حديث شہر بن حوشب عنم قال: نبى رسول الله صلی الله 
علیہ ply‏ عن شراء ما في بطون الأنعام quas ge‏ وعما في ضروعها إلا 
بڪيل» وعن شراء العبد وبو آبق وعن شراء المغانم حتى تقسم وعن شراء 
الصدقات حتى تقبض» وعن ضربة القانص. ومنبا حديث على رضي all‏ عنه 
أخرجم أبوداود وفیہ: قد نبى الي صل الله عليه وسلم عن بيع المضطر وبيع 
oe; AI‏ حديث اين مسعوذ رضي الله ace‏ أخرجر أخند عنم قال: JU‏ 
رسول الله صل الله علیہ وسلم: لا تشتروا السمك ف الماء فإنه غرر ومنہا: 
حديث عمران بن الحصين رضي الله عنه أخرجء ابن أبي عاصم في كتاب 
البيوع: أن النبي صلى الله عليه وسلم نبى عن بيع ما في ضروع الماشية قبل 
أن تحلب وعن بيع الجنين في بطون الأنعام» وعن بيع السمك ف الماء وعن 
المضامين والملاقيح وحبل الحبلة وعن بيع الغرر. (عمدة القارى: ۳٦/۸‏ باب 
بيع الغرر) 


The gist and essence of the above texts is that Rastlullah sallallahu 
'alayhi wa sallam prohibited transactions in which there is gharar. 
Before Islam, there were many transactions which were in vogue, but 
Rasülullàh sallallahu 'alayhi wa sallam prohibited them on the basis of 
gharar. For example: 


بيع حبل الحبلمء بيع المضامين» بيع الملاقيح؛ بيع الملامسہ» بيع المنابذه بيع 
الحصاة» بيع عسب الفحلء بيع الشمر قبل بدو صلاحم» بيع السمك ف الماء 
الكثير» بيع الطير فى الواءء بيع اللبن فى الضرع.؛ بيع ضربة القانص وغيربا من 
البياعات التي تتضمن الغرر الفاحش المؤدي إلى النزاع المشكل بين العاقدين. 


Generally, there are several reasons which cause gharar and 
ignorance. 


1. The existence of the item is not known with certainty, e.g. a 
slave who has escaped. 
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2. The existence of the item is known but its acquisition is not 
certain, e.g. a bird flying in the air or a fish in water. 


3. The very nature of the item is unknown. 


4. The nature of the item is known but the type/category is 
unknown. 


5. The quantity is unknown and unspecified. 


6. The continued existence of the item is uncertain, e.g. selling 
fruit of a tree before it can flower. 


7. Thetime-span in unknown. 
Types of gharar 
There are two types of gharar: 
1. Gharar-e-kathir, fahish (excessive or outrageous gharar). 


2. Gharar-e-yasir, qalil, haqir (slight, little or insignificant 
gharar). 


The rule of gharar 


After reviewing the texts of the jurists and Hadith experts, we 
conclude that every type of gharar is not an invalidator of a 
transaction. Rather, excessive gharar is prohibited and an invalidator. 
Slight gharar is overlooked. 


Hadrat Shaykh Maulana Muhammad Zakariyyà rahimahullah writes in 
Aujaz al-Masalik: 


وقال الباجي: ہو ما كثر فیہ الغررء وغلب علیہ حتى صار البيع يوصف ببيع 
o ali‏ فہذا الذي لا خلاف ف المنع منمء Gly‏ يسير الغررء VSB‏ يؤثر في 
فساد عقد بيع فإنہ لا يكاد يخلو عقد منم. (اوجز المسالک» باب بيع الغررء 
۳ دمشق) 

'Allamah ‘Aynı rahimahullah writes: 
C 5 وروی الطبري عن ابن سيرين بإسناد صحیح» قال: لا أعلم ببيع‎ 
لا‎ oly فكل ما يمحكن أن يوجد‎ Wy «uel وقال ابن بطال: لعلہ لم يبلغہ‎ 
كالشمرة في‎ We كان يصح‎ ob لم يصح وكذلك إذا كان لا يصح غالبا‎ ds 
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أول بدو صلاحها أو كان يسيراً تبعاً كالحمل مع الحامل جاز لقلة الغررء ولعل 
بذا ہو الذي أراد ابن سيرين. (عمدة القارىء باب بيع الغرر وحبل الحبلة: 
۸ ملتان) 

جمبرة القواعد الفقبية: 

وبذا alll call‏ قصب AM de‏ الكثير الفالحكن ]د اليس nce‏ هعقو عنم 
باتفاق العلماء» إذ ہو من قبيل ما لا يستطاع الاحتراز منہ فى المعاملات» 
فبناك نصوص فقببية كثيرة تطرقت إلى بذا £dd‏ (جمبرة القواعد الفقبية: 
۳4/۱( 

زاد المعاد: 

ليس كل غرر سبباً للتحريم؛ والغرر إذا كان يسيراً أو لا يممكن الاحتراز منہ 
لم يڪن مانعاً من صحة العقد. (زاد المعاد: ۸٠/١‏ بيع المغيبات) 

الموفقات: 

أصل البيع ضروري» ومنع الغرر والجبالة مكمل» فلو اشترط نفي الغرر جملة 
لا تحسم باب البيع. (الموفقات: ؟/۷» كتاب المقاصده المسألة At‏ دار 
الفكر) 

وقال الإمام النووي في شرح مسلم: أجمع المسلمون على جواز أشياء فيها غرر 
حقير. (شرح مسلم: «Js‏ كتاب البيوع) 

eee 

dl المبيع فربما يحتمل إذا كان يسيراً دعت الحاجة‎ The الغرر بمعنى‎ GG 
ولم يكن مفضياً إلى المنازعة فى العرف» قال العبد الضعيف عفا الله عنہ:‎ 
ويخرج على بذا كثير من المسائل في عصرناء فقد جرت العادة في بعض الفنادق‎ 
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الكبيرة al‏ يضعون أنواعاً من الأطعمة في قدور كبيرة ويخيرون المشتري في 
كا ها oco ls‏ دون اليد راخدا معنا cold dua ac‏ 
أن لا يجوز البيع AUS‏ الأطعمة المبيعة وقدرباء ولكنم يجوز UUH OY‏ يسيرة 
غير مفضية إلى النزاع» وقد جرى بها العرف والتعامل. (تكملة فتح الملهم: 
ne]‏ وكذا فى جمبرة القواعد (ee NA RAM‏ 


اكمال المعلم: 
Uy‏ رأينابم أجمعوا على جواز BLAM‏ التي عددناباء قلنا: ليس ذلك إلا OV‏ 
الغرر فيبا نزر يسير غير مقصود» وتدعو الضرورة إلى العفو عنم. JUSI)‏ 


gall‏ شرح صحيح ٠‏ \ للقاضى عياضء باب بطلان بيع الحصاة والبيع 
الذى فیہ ٠٤/١ c,‏ دار الوفاء) 
Jadid Fiqhi Masa’il:‏ 


The circle of gharar is quite extensive. This is why the jurists specified 
different levels for it. Excessive gharar prohibits the permissibility of a 
transaction while a slight gharar does not.’ 


In short, bearing in mind the differences of opinion of the ‘ulama’ on 
this issue, a person should abstain from every type of insurance. 


Allah ta'alà knows best. 
The AA (Automobile Association) 


Question 


We have the AA in our country. If your car breaks down, it takes the 
responsibility of towing it and repairing it. In exchange, you have to 
pay an annual amount. Is this permissible? Will this company be 
referred to as an ajir-e-khàs or ajir-e-mushtarak? Similarly, there is 
another company for the security of one's vehicle. If it gets stolen, it 
tracks the location of the vehicle. Here too, a person has to pay a 
monthly fee. Is this permissible? 


! Jadid Fiqhi Masá'il, vol. 4, p. 209. 
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Answer 


This transaction is permitted because a person receives a service in 
exchange for a payment. Nonetheless, one objection to it is that it may 
well be that the car never needs to be towed or repaired. Will the 
company still be eligible for the monthly or annual payments? If the 
company is classified as an ajir-e-khas, it will be eligible for payment. 
However, since it also accepts work from other people, it ought to be 
classified as an ajir-e-mushtarak. 


The answer to this objection is that companies of this nature are 
neither ajir-e-khàs nor ajir-e-mushtarak. Rather, they fall between the 
two. If you look at them as ajir-e-khàs, they will be eligible for 
payment. They will also be classified as ajir-e-mushtarak because of 
their accepting work from other people. 


والحاصل أن BL‏ الظثر تعارضت فمنها ما يدل على أنبا في معنى أجير 
الوحد كقولبم لعدم الضمان فى بذه» ومنها ما يدل على GUS‏ معنى المشترك 
كقولهم Us]‏ قستحق الأجر على الفريقين إذا أجرت نفسها لبماء قال «aus yl‏ 
والصحيح انہ إن دفع الولد إليبا لترضعم فبي أجير مشترك ob‏ حملبا إلى 
pol we y‏ وحد وقال فى العناية: وذكر فى الذخيرة ما يدل على انبا يجوز 
أن تڪون Sl go Sates Loe‏ نفسہا لغيره استحقت on‏ قل 
الفريقين كاملاً Sue‏ بشبم الأجير المشترک وتأثم إل 15-5 ed‏ 
بالأجير الخاص. (فتح المعين: eros‏ وكذا فى فتاوى الشاى: 1/7 سعيد) 
أقول: ويرتفع الإثم إذا كان الإذن بالعمل للغير. 

Allah ta‘ala knows best. 

Taking out an insurance 


Question 


A transport company transports goods at a specified price, e.g. R50. It 
offers insurance for the transported goods at an additional charge of 
ten percent. This transport company is probably taking out the 
insurance with some other company. The goods which it is 
transporting are expensive items such as laptops, computers, etc. Is 
insurance of this nature permissible? 
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Answer 


Insurance contains two elements which are haram - gambling and 
usury - and that is why it is also haram. It is therefore impermissible 
for the person who is having the goods transported to take out the 
insurance. This is irrespective of whether the transport company does 
the insurance itself or gives it to an insurance company. In this case, it 
is as though the transport company is an agent acting on behalf of the 
one who ordered the goods to be transported. The actual agreement is 
between him and the insurance company. It is therefore necessary to 
abstain from such a transaction. 


لا خلاف بين أبل العلم في تحريم القمار وإن المخاطرة من القمار قال ابن 
عباس رضي الله عنه: إن المخاطرة قمار ALL pl oly‏ كانوا يخاطرون على 
di les SS OW a5, 334, SU‏ أن ورد تحريمم. (احكام القرآن: اووس 
باب تحريم Gall‏ وكذا فى احكام القرآن للتهانوى: / (rar‏ 

رد المحتار: 


وسمى القمار قماراً OM‏ كل واحد من المقامرين من يجوز أن يذبب مالم إلى 
EET smao‏ يستفيد مال صاحيم» sp‏ حرام بالخص. )2 المحتار: cn‏ 


الربا بو فضل JE‏ عن عوض بمعيار شرعى شرط لأحد المتعاقدين فى 
المعاوضة. (فتاوى ٠۸/١ s GLAS‏ سعيد) 
Fatawa Mahmüdiyyah:‏ 


Insurance contains the elements of gambling and usury - both of 
which are haram. Insurance is also prohibited.' 


Yes, medical aid is permissible because cash money is deposited, and 
the person does not receive money in return. Rather, he receives 
medical treatment. In the above case, the person receives money in 
exchange for money. 


Allah ta‘ala knows best. 


1 Fatawa Mahmüdiyyah, vol. 16, p. 387. 
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Becoming an insurance agent 


Question 


Zayd is an insurance agent working for several companies which offer 
long-term and short-term insurance. Obviously, these companies pay 
him a commission for securing clients for them. Most insurance 
companies are immersed in usurious transactions. Will it then be 
permissible to become such an agent? What is the ruling with regard 
to accepting the commission? 


Answer 


Nowadays, the business of most insurance companies comprises of 
gambling and usury. It is therefore not permissible to have an agency 
for them. The commission which is received by them is also unlawful. 
One ought to safeguard one’s self from it. Yes, there is room to join 
companies whose major business is halal. 


AGN 9555 acl الله‎ fs 

Allah permits trade and prohibits usury.1 
so o PERETE EAE? IG aub. ae Uae 
es ol P oe e. ودروا ما‎ W الذِينَ امنوا اتقوا‎ leb 


O believers! Fear Allah and forsake whatever usury 
that is outstanding if you have conviction in the 
order of Allah. If you do not desist, prepare to fight 
Allah and His Messenger? 


Gigs s‏ عل الوم وَالْحُدْوَانٍ. 


Do not help each other in sin and 3 


! Sürah al-Bagarah, 2: 275. 

? Sarah al-Baqarah, 2: 278. 

3 Sarah al-Ma'idah, 5: 2. Jadid Mu‘amalat Ke Shar'i Ahkam, vol. 1, p. 82. 
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عن ple‏ رضي الله عنه قال: لعن رسول الله صل الله علیہ 
وسلم: JST‏ الربا Spay‏ الخ. (رواه مسلم: 8/6» باب الرباء 


قديمى) 


Rasülullàh sallallahu 'alayhi wa sallam cursed the 
devourer of usury, the one who appoints another 
over it... 


Jadid Fiqhi Masa’il: 


Essentially, insurance contains the elements of usury and gambling. It 
is therefore unlawful for a Muslim to become an insurance agent and 
to make it a source of income.’ 


Allah ta‘ala knows best. 
Insurance for a medical practitioner 


Question 


Is it permissible for a medical practitioner to take out a medical 
insurance? This means that he takes out an insurance so that if he 
commits an error in the course of a treatment, operation, etc. and a 
patient suffers loss on account of it, then the insurance company will 
pay for damages on his behalf. A Muslim will consider benefit and loss 
to be a divine decree and may not make any claims against a doctor, 
but a non-Muslim who does not believe in predestination will sue for 
damages and demand astronomical amounts of money. Is it 
permissible for a medical practitioner to take out an insurance to save 
himself from such a situation? 


Answer 


Generally, in an insurance of this nature, a person receives money in 
exchange for money. An insurance company even pays out more. This 
is clear-cut usury which is haram. It is therefore necessary for a 
Muslim, on the basis that he is a Muslim, to abstain from insurance of 
this nature. Yes, if the insurance company does not pay out money, 
and instead, gets the patient who suffered a loss admitted into a better 
equipped hospital where he will be treated by more proficient medical 
practitioners, then there will be leeway for this. 


Allah ta'ala knows best. 


! Jadid Fiqhi Masá'il, vol. 1, p. 438; Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 258. 
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Provident funds 


Question 


A certain percentage is deducted monthly from the salaries of 
government employees. It is done by force; employees have no choice 
in the matter. When the term of employment comes to an end, the 
money together with an additional amount is paid out to the 
employee. Is it permissible to accept this money and to use it for one’s 
self? 


Answer 


It is permissible to accept and use monies which are received from a 
provident fund at the end of one’s employment. The amount which 
the government deducts from the monthly salary is a right; it does not 
come into the employee’s ownership. Therefore, the interest which 
the government pays out for it is not really interest. Interest refers to 
a preconditioned amount from one’s own wealth. Whereas here, the 
amount is not owned by the employee. 


Kifayatul Mufti: 


The amount which is given by the government departments in the 
name of a provident fund and other amounts which are added to it in 
the name of interest - all these amounts are lawful. The added amount 
is not classified as interest by the Shariah even though the 
department may classify it as such.’ 


Fatawa 'Uthmani: 


The additional amount which is paid out in a mandatory provident 
fund is not classified as interest by the Sharrah. It is therefore 
permissible to accept it.” 


Fatawa Mahmüdiyyah: 


This system has been initiated by the government for the wellbeing of 
its employees. As long as an employee does not take possession of it, it 
does not belong to him. Therefore, whatever additional amount he 
receives will not be interest.’ 


 Kifayatul Mufti, vol. 8, p. 97. 

? Fatāwā ‘Uthmani, vol. 3, p. 307. 

° Fatawa Mahmüdiyyah, vol. 16, p. 394. 
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Jadid Mu‘amalat Ke Shari Ahkam: 


The government deducts a certain amount monthly from the salaries 
of its employees. This is done by force. It is referred to as a GP Fund. 
When the employee retires, he receives the entire amount. If he passes 
away, it is paid out to his heirs. He also receives an additional amount 
which is referred to as interest. What is the Shariah ruling with regard 
to the additional amount? The answer is that it is not interest 
according to the Shari'ah because an interest transaction is agreed 
upon between two persons when there is wealth on both sides and it is 
owned by them. In this case, the amount which is deducted from the 
employee’s salary does not belong to him. For it to be included in his 
possession, it has to be given over to him, and he must have control 
over it. 


قال العلامة ابن نجيم: قولہ بل بالتعجيل أو بشرطه أو بالاستيفاء أو بااتمكن 
أى Y‏ یملک il‏ إلا بواحد من بذه Bas YI‏ (البحر الرائق: له 


Because the employee or his representative did not take possession of 
it, he is not its owner. He will not exercise his rights over it. Now 
whether the government gives the original amount, an additional 
amount, or an additional amount in the name of interest - all will be 
classified as a part of his salary which the government collected and 
whose payment it deferred. Hadrat Mufti Shaft Sahib rahimahullah 
writes: "The amount which is received as interest on a provident fund 
is not interest according to the Sharr'ah. Rather, it is a part of the 
salary." 


Ap Ke Masà'il: 
It is permissible to accept the additional amount which is given by the 


government in a provident fund.’ 


Further reading: Muntakhabat Nizam al-Fatawa, vol. 1, p. 208; Ahsan al- 
Fatawa, vol. 7, p. 50; Jadid Fight Masa'il, vol. 1, p. 249; Jadid Fiqhi Mabahith, 
vol. 6, p. 290; Provident Fund Parr Zakat Aur Süd Ka Mas'alah of Hadrat 
Mufti Muhammad Shaft Sahib. 


Allah ta‘ala knows best. 


! Jadid Mu'ámalàt Ke Shar't Ahkam, vol. 1, p. 169. 
? Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 212. 
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Voluntary provident fund 


Question 


A person is employed by a company and he receives a salary of R2000. 
R200 is deducted from his salary every month. This deduction is 
approved by him. The company adds R100 from its side. When his 
employment terminates, he receives the full amount which was 
accumulated over the years. Is it permissible for him to accept it? 


Answer 


Many scholars have issued the same verdict for both types of 
provident funds [mandatory and voluntary]. However, where it is 
deducted voluntarily, we find a similarity with usury. A person should 
abstain from it so that it does not become a means of devouring usury. 


Hadrat Mufti Muhammad Shaft Sahib rahimahullah writes: 


When an amount is deducted voluntarily from a provident fund, it 
contains a resemblance with usury. There is the danger of making it a 
means to earn interest. One should therefore desist from it." 


Jadid Mu‘amalat Ke Shari Ahkam: 


If an employee has an amount voluntarily deducted from a GP Fund 
and then, upon the termination of his employment, receives the 
accumulated contributions with an added interest amount, then the 
Shariah ruling is that the original amounts are halal. The additional 
amounts which he receives from the government in the name of 
interest contain the element of resemblance with usury. It has the 
danger of becoming a means to accept usury in the future. A person 
should therefore desist from it.’ 


Fatawa 'Uthmani: 


The same rule applies to voluntary and mandatory provident funds. 
However, the additional amounts which he will receive for his 
voluntary contributions must be given in charity as a precaution.’ 


Some ‘ulama’ classify the additional amount as usury and say that it is 
haram. 


! Provident Fund Parr Zakat Aur Süd Kā Mas alah, p. 4. 
? Jadid Mu'amalàt Ke Shari Ahkam, vol. 1, p. 170. 
° Fatawd ‘Uthmani, vol. 3, p. 308. 
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Ap Ke Masà'il: 


If an employee volunteers to have an amount deducted, it is not 
permissible for him to accept the additional amount; it is usury.’ 


Allah ta'alà knows best. 
Pension fund 


Question 


Governmental employees receive a pension at the end of their 
employment. They are paid a lump sum of half their monthly salaries 
multiplied by the number of months they worked. Is it permissible to 
accept this amount? 


Answer 


A pension from the government is solely a gift and a type of assistance. 
It is permissible to accept it. 


Hadrat Mufti Kifayatullah Sahib rahimahullah writes: 


The pension which an employee receives at the termination of his 
employment is permissible.’ 


Fatawa Mahmüdiyyah: 


When a person’s employment comes to an end, some courts and 
departments pay a pension as a recompense for his good services. It 
cannot be referred to as interest.’ 


Ap Ke Masà'il: 


A pension is a sort of gift. The agreement between a pensioner and the 
government is valid; it does not entail gambling and usury.’ 


Allah ta‘ala knows best. 


1 Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 225; Imdad al-Ahkam, vol. 3, p. 472; 
Fatawà Haqqaniyyah, vol. 6, p. 213. 


? Kifayatul Mufti, vol. 8, p. 97. 

° Fatawd Mahmüdiyyah, vol. 16, p. 394. 

4 Ap Ke Masá'il Aur Oen Kā Hull, vol. 8, p. 294. 
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Retirement policy 


Question 


While a person was alive, he voluntarily took out a life insurance and 
retirement policy in favour of his wife. Now that he has passed away, 
the insurance company will pay a large amount to his wife. She will 
also receive a monthly pension. Is this permissible? 


Answer 


A life insurance and retirement policy contract in which a person 
receives cash in exchange for cash, plus an additional amount is a 
usurious contract, and unlawful. It is necessary and essential to desist 
from it. Nonetheless, if a person entered into such a contract 
mistakenly, out of ignorance or due to sinning and immorality, then 
whatever amount which is over and above his actual contribution 
must be given in charity without the intention of reward. The amounts 
which he had contributed will be distributed among all the deceased’s 
Shar'i heirs. As for a company’s monthly pension, it is classified as a 
donation and it can be accepted. 


Jadid Ma'ashi Masa il: 
There are three factors which make life insurance haram: 


1. The person receives an amount which is over and above his 
contributions. It is given as interest. It is therefore classified as 
interest. 


2. Insurance - in its outer form - is gambling. Take the case of a 
person who wants the insurance: When will he pass away? 
How much additional money will he receive? If the monthly 
contribution is stopped due to some reason, the previous 
contributions are sequestered. All this relates to the principle 
of ta‘liq al-milk ‘ala al-khatar (placing one's wealth in danger) 
which the Shari'ah classifies as gambling. 


3. Man's life and body parts cannot have a value attached to 
them. And there is no recompense for something which is not 
given a value. Assuming a value were to be attached, it is not a 
recompense but a bribe in appearance. And bribery is also 
haràm and the person is punishable for it. 


Based on these reasons, life insurance is absolutely haram. There is no 
basis whatsoever for its permissibility in the Sharrah. 


Jadid Ma'ashi Masa’il, p. 93 as quoted from Imdad al-Fatawa, vol. 3, p. 161; 
Fatawa Rahimiyyah, vol. 2, p. 200; Fatāwā Mahmüdiyyah, vol. 6, p. 308; 
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Kifayatul Mufti, vol. 8, p. 76; Ap Ke Masa’il Aur Oen Ka Hull, vol. 6, p. 255; 
Jadid Fiqhi Masa’il, vol. 1, p. 260; Nizam al-Fatawa, vol. 1, p. 192. 


Majmü'ah Qawanin Islami: 


If a person enters into a contract in favour of another person for a 
provident fund, life insurance, co-operative society, etc. then the 
person in whose favour it was written - whether an heir or not - is 
neither a legatee nor a donee. He will merely be a trustee. Therefore, 
the monies which accumulated and were deducted will be distributed 
among his Shar't heirs as per the shares laid down by the Sharrah. It 
will be necessary to give the interest to the poor without an intention 
for reward. In the same way, if the contractor's life or wealth is 
destroyed and he receives a payment in return, it will be divided 
among his heirs as laid down by the Sharr'ah.' 


Allah ta‘ala knows best. 
Education policy 


Question 


A person took out an insurance in favour of his daughter. The 
insurance company receives a monthly payment. When she reaches 
the age of twenty-five, she will receive a large amount of money from 
the insurance company. Will it be permissible to accept this amount to 
pay for education fees, etc.? 


Answer 


In an educational insurance, the person receives money in exchange 
for money. This is an interest transaction. It is unlawful. One may only 
accept and use the amounts which were contributed by the person. 
The additional amount is interest which has to be given in charity 
without the intention of reward. 


Allah ta'alà knows best. 
Mutual fund 
Question 


Fifty women get together and give two hundred rupees each to one of 
the women whom they appoint as their treasurer. They draw a lot at 
the end of each month, and the woman whose name comes out 


1 Majmü'ah Qawanin Islami, compiled by 0307 Mujahidul Islam Sahib Qasimî, p. 
255, register number 10. 
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receives the entire amount. The next month another woman receives 
it. Each woman gets a turn; no one is deprived. There is also no 
interest in it. Rather, they only receive how much they paid in. Is this 
arrangement permissible? 


Answer 


Not only is it permissible, it is recommended. It is like giving a loan to 
each other and providing financial assistance. The woman whose 
name was drawn first is as though she received a loan from the other 
women and they assisted her. There are many virtues for mutual 
assistance as mentioned in the Qur’an and Hadith. Some of them are: 


قال الله تعالل: وتعاونوا على البر والتقوى. (سورة المائدة الآية: ؟) 

قال الإمام القرطبي: وسو أمر لجميع الخلق بالتعاون إلى البر والتقوى؛ ALT‏ 
بعضكيم بعضاً ... وقال الماوردي: ندب الله سبحانہ وتعالك إلى التعاون بالبر 
وقوكت بالتقوئ: ل ley o‏ الله Ley ll apres‏ الاس ومن 
جمع بين رضا الله Ula‏ ورضا الناس فقد تمت سعادتہ وعمت نعمتم»... 
والتعاون على البر والتقوى يكون بوجوه؛ فواجب عل العالم أن يعين الناس 
بعلمہ فعیلمہم؛ ویعینہم الغنی بمالم» والشجاع بشجاعتم في سبيل اللهء وأن 
يكون المسلمون متظابرين كاليد الواحد: المؤمنون تتكافاً edes‏ ويسعى 
بذمتهم أدنابم وبم يدعلى من سوابم. (الجامع لاحكام القرآن: (vf‏ 

وقال ابن كثير: يأمر تعالى cole‏ الموؤمنين بالمعاونة على فعل الخيرات وو البر 
Cdl ye ocellos CL SGM S33‏ رضن are ail‏ قال QU‏ رول الله 
صلی all‏ علیہ وسلم: pail‏ أخاك UU‏ أو مظلوماً. قيل: يا رسول الله بذا 
os‏ نكل وا sus o5‏ ل تمنعم من الظلم فذاك نصرك إياه. 
(تفسير ابن كثير: ؟/۷) 


Hadrat Mufti Muhammad Shaft Sahib rahimahullah writes: 


The Qur'àn passes a judicious judgement on a basic and fundamental 
issue which is the soul of the entire world, and on which depends not 
only its entire success and wellness, but even its life and existence. It is 
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the issue of mutual assistance and helping each other. The entire 
system of this world rests on mutual assistance. If one human does not 
help another, then a person - no matter how intelligent, powerful or 
wealthy he may be - will not be able to acquire his life’s needs single- 
handedly.’ 


قال الله تعالى: وافعلوا الخير لعلكم تفلحون. 


at Sor XE. Ges 


"Wt alé di Lo ول سول الله‎ Sl A رضي الله‎ Se عن ابن‎ 
من‎ tg ول‎ E eiue الا‎ ees 
SE ES $e في‎ X گان‎ asl BE حا‎ à ó$ 
PERN GP eG aie A di oe 
الْقِيَامَة.‎ ex لله‎ Aul سر مسلما سار مَكَرَهُ‎ 
Hadrat Ibn ‘Umar radiyallahu ‘anhu narrates that 
Rasülullàh sallallahu ‘alayhi wa sallam said: “A 
Muslim is a brother of another Muslim. He neither 
wrongs him nor hands him over to the enemy. 
Whoever fulfils the need of a Muslim, Allah ta‘ala 
will fulfil his need. Whoever removes a difficulty 
from a Muslim, Allah ta‘ala will remove from him 
one of the difficulties of the day of Resurrection. 
Whoever conceals [the fault of] a Muslim, Allah 


ta‘ala wil conceal his fault on the day of 
Resurrection.” 


وعن gl‏ بريرة رضي الله عنه عن gill‏ صل الله عليه وسلم 
قال: من نفس عن مؤمن كربة من كرب الدنياء نفس الله 
عنم كربة من كرب يوم القيامة» ومن يسر de‏ معسر يسر 
الله ale‏ 3 و Gilets Wd Su yao‏ 
الدنيا والآخرة» والله في عون العبد ما كان العبد في عون 


1 Maarif al-Qur’an, vol. 3, p. 20. 
واللفظ له.‎ ٥۸٠ مسلم:‎ S46 “البخاري:‎ 
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es‏ (رياض الصالحين: 2700/١‏ باب قضاء حوائج المسلمين» 
دار السلام) 


Rasülullàh sallallahu ‘alayhi wa sallam said: "The 
one who removes from a believer one of the 
difficulties of this world, Allah ta'ala shall remove 
from him one of the difficulties on the day of 
Resurrection. Allàh ta'ala shall bring ease in this 
world and in the Hereafter to the one who brings 
ease to a person in hardship. Allah shall conceal the 
faults of a person in this world and the Hereafter if 
he conceals the faults of a Muslim. Allah helps a 
person as long as he is occupied in helping his 
brother." 


Kitab al-Fatawa: 


A few people get together and contribute a pre-determined amount. 
They draw a lot and the person whose name comes out receives the 
entire amount. In this way, they take turns to receive the full amount. 
For example, ten people contribute ten thousand monthly. One of the 
participants receives the full amount of 100000 each month. It is 
permissible to do this. It is akin to giving a loan to each other. In other 
words, the one whose name appears first is as though nine of his 
companions gave him a loan of ninety thousand. This system is not 
only permissible but recommended. Through it, people can become 
self-reliant." 


Allah ta‘ala knows best. 


1 Kitab al-Fatāwā, vol. 5, p. 343. 
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GAMBLING AND BRIBERY 


Taking part in horse races 


Question 


A person takes part in horse races and has received prizes on several 
occasions. From these monies which he received, he opened a shop in 
which he sells foods, drinks, groceries and so on. He now wants to 
open more businesses with this money. Is it correct for him to take 
part in the horse races and accept the prizes? If his income is not halal, 
will it be permissible to do business in these shops? 


Answer 


If a person takes part in horse races where there is the possibility of 
losing and winning, and where there is the precondition of putting 
down money [bets] from both parties, and receiving a prize - then this 
is haram. It is gambling. The Qur’an prohibits it. It is not permissible to 
open a business with the money which was received as a prize. One 
should also abstain from doing business with such a shop. 


Yes, if from the two parties, the condition of giving a prize is made by 
only one person and not by the other, it will be permissible. Similarly, 
if someone other than those who are competing is giving the prize, it 
will be permissible. 


The Qur'an states: 
Zo ET oe "NP. 
AGNI ouais ^uid sbi es) Sol sor uit 
2053428255 4 4 03,29 |t ١6 22 ow Go 
عَمَل الشيطن فاجتنبوه لعلكم تفلحون.‎ Ge رجس‎ 


0 believers! Wine, gambling, idols and divining 
arrows are vile deeds of Satan. Continually abstain 
from them, then, so that you may gain salvation.1 


Faqih Abū al-Layth Samarqandi writes: 
حتى لعب الصبيان بالجوز والكعاب.‎ AS وقال عطاء وم جاہد: الميسر القمار‎ 


(تفسير السمرقندى: 8/0( 


1 Sarah al-Ma'idah, 5: 90. 
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القمار مصدر قامر ہو کل لعب يشترط فيم Ule‏ أن يأخذ الغالب شيئاً من 
المغلوب» وأصلہ أن يأخذ الواحد من صاحبہ شيئاً فشيثاً فى اللعب ثم عرفوه 
de SU das ch‏ .الط ر stl JUS‏ (التعريفات OW Ge dial‏ 
وجوابر الفقم: 6/6 وامداد الفتاوى: (wv‏ 

رد المحتار: 

وسمى القمار قماراً oM‏ كل واحد من المقامرین من يجوز أن يذبب مالم إلى 
(malo‏ 3 يستفيد مال صاحيم» s‏ حرام «gaa‏ )> المحتار: cen‏ 
(والمسابقة) بالفرس والإبل والأرجل والري جائزة وحرم شرط الجعل من 
ici‏ لمق ا ادون و bpd‏ الل عق sll‏ أن dais‏ إن 
سبق فرسك فلك على كذاء ol‏ سبق فرسي فلى علیک كذاء وہو قمار فلا 
يجوز. وإذا شرط من جانب واحد ob‏ يقول إن سبقتني فلك على Oly BS‏ 
سبقتک فلا Sule d s o^‏ عاذ اسان (الفتاوى البندية: 5/7؛؛» مسائل 
(s:‏ 

AL ess‏ البحر الرائق: 

قال رحمم abl‏ (والمسابقة بالفرس ...جائزة وحرم شرط الجعل من الجانبين لا 
Gay U cosh vel ga‏ ی كمعن رفي ase dil‏ أن coal‏ ضل rae abl‏ 
وسلم سبق بالخيل ورابن» grey‏ شرط الجعل من الجانبين Ol‏ يقول إن سبق 
فرسک فلك على كذاء Oly‏ سبق فرسي فل عليك كذاء ومو قمار فلا يجوز 


520 


OY‏ القمار من قمر الذي يزاد تارة وينقص أخرى» وسمى القمار قماراً لن كل 
واحد من القمارين تمن يجوز أن یذہب مالم إلى صاحبہ ويجوز أن يستفيد مال 
صاحبم فيجوز الازدياد والنقصان في كل واحد منہما فصار ذلك قماراً وہو 
حرام بالنص. (تكملة البحر الرائق: 487/8» Blas‏ شقاء» کوئتہ) 

وللاستزادة انظر: (رد المحتار على الدر المختار: evot/‏ سعيد. وتبيين الحقائق: 
والجوبرة النيرة) 


Islamt Fiqh: 


Just as all types of interest transactions are haram, all types of 
gambling transactions are haram. Whether the gambling is through 
races, on the basis of certain conditions, or a person acquires 
incidental benefit from it; all these forms are unlawful. The Qur’an and 
Hadith classify maysir (gambling) as haram,’ 


Jadid Mu‘amalat Ke Shar'i Ahkam: 


The current forms of horse racing, where a horse race is hosted by a 
company, the horses belong to the company, the jockeys are employed 
by it, the general public places bets on the horse numbers for which it 
has to pay a fee, and if a horse whose number the person placed a bet 
on comes out first, he receives a prize while all the others who had 
paid the fees have them forfeited...This is absolutely haram. First of all, 
this race has nothing to do with developing the ability to wage jihad. 
The organizers neither maintain the horses nor do they have anything 
to do with the training of the jockeys. The recompense or payment 
system is such that the one who placed the bet receives a cash prize 
while others have to lose their monies which they paid as fees. This is 
clear-cut gambling which is explicitly forbidden by the Qur’an.’ 


Further reading: Jadid Fiqhi Masa'il, vol. 1, p. 263. 
Allah ta‘ala knows best. 


! Islami Fiqh, vol. 2, p. 354. 
? Jadid Mu‘amalat Ke Shari Ahkam, vol. 2, p. 73. 
521 


A muhallil in a horse race 


Question 


Zayd and ‘Umar have a horse race against each other. They lay down 
the condition that the one who wins shall receive R10 000 from the 
other. This is unlawful. We learn from a Hadith that if a muhallil (the 
one who creates permissibility) is included, it becomes permissible to 
lay down a condition. How is a muhallil included? 


Answer 


There are two ways in which a muhallil can be included into a horse 
race. 


(1) 


Zayd and ‘Umar say to a muhallil: “If you win, you will receive the 
amount which we agreed on. If you lose, you will not give the winner 
anything. Instead, the winner will take the specified amount from his 
competitor. From this, four scenarios are possible: 


1. Ifthe muhallil wins, he will receive R20 000. 


2. If either one from Zayd or ‘Umar wins, he will receive the 
R10 000 of the other one. The muhallil will receive nothing. 


3. Zayd and ‘Umar are equal in winning from the muhallil. Both 
of them will receive nothing. 


4. The muhallil and one of the two - Zayd or 'Umar - are equal in 
winning. There is difference of opinion in this regard. 'Allamah 
Shami rahimahullah says that the muhallil will receive 
nothing. The other person will receive the agreed amount of 
R10 000. Mulla ‘Ali Qart rahimahullah says that the prize will 
be divided equally between the muhallil and the other person. 


ons‏ الحقائق: 
وصور Je ys ob Mal dies]‏ إن ob bez‏ لكا 9 Ss of‏ 
فلا شيء Sle L‏ ولكن الشرط الذي شرطاه بينبما Gael yas‏ سبق كان لم 
الجعل على صاحبم باق على مالم فإن غلبہما أخذ Oly adul‏ غلباه فلا شيء 
Ud ty Velo)‏ الفروظ اليو ضاخشو pels‏ 
(olde 6664/1‏ 
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الدر المختار: 

... إلا إذا أدخلا WB‏ محللاً بينبما... ثم إذا سبقهما أخذ Gaia‏ وإن سبقاه لم 
ثم إذا کان المال مشروطاً من جانبين فأدخلا بينبما Ju, WIE‏ للثالث إن 
ou Lei‏ لكل Shaw ol)‏ فلا jet Ud est‏ اسا Oly‏ سيقتاء 
على التعاقب GIL‏ سبق صاحبہ يستحق JUI‏ على صاحبہ وصاحبم لا يستحق 
We JUI‏ (الفتاوى البندية: (veto‏ 

وللاستزادة انظر: (عمدة القارى: 256/٠١‏ ط: ملتان» ورد المحتار: «Voc /A‏ 
سعيد» والفتاوى السراجية» ص ٠۳١‏ والبحر الرائق: (&A6/^‏ 


فتاوى الشای: 


وإن سبقاه وجاءا معاً فلا شيء لواحد منهما وإن سبق المحلل مع أحدبما ثم 
cle‏ الآخر فلا شيء على من مع المحلل بل لہ ما شرطہ الآخر لم كما لوسبق 
ثم جاء المحلل ثم cle‏ الآخر فلا شيء للمحلل. (فتاوى الشای: &v [Y‏ 


(ien 


مرقاة المفاتيح: 
oy‏ جاء المحلل و أحد المستبقين معاً ثم جاء GUN‏ مصلياً أخذ السابقان 
سبقم. (مرقاة المفاتيح: ۷ ملتان) 

(2) 


Zayd and ‘Umar say to the muhallil: “If you win, you will not receive 
anything. If you lose, you won’t have to give us anything. The one who 
wins from us two [Zayd and ‘Umar] will receive ten thousand from the 
other.” Here too, the sin of gambling will not be committed. 
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Jawahir al-Figh: 


Two riders get a third rider - e.g. Khalid - to join them in the 
race..The condition is that if Zayd wins, ‘Umar will give him one 
thousand rupees. If ‘Umar wins, Zayd will give him the same amount. 
If Khalid wins, no one will have to pay anything to anyone.’ 


(وكذا فى الفقہ المعاملات: eve‏ واشرف التوضيح شرح مشكزة المصابيح: 
(orA/6‏ 


Like the first option, four scenarios are possible here: 


The second two are the same. In the first option, when the muhallil 
wins, he will not receive anything. Here too he will receive nothing. 
However, the precondition is that the horse of the muhallil will have 
to be of the same standard as the other two. In other words, it has the 
possibility of winning and losing. Its winning or losing must not be 
definitive. If not, it will be classified as gambling. 


aloe‏ بريرة رضي الله عنه عن cell‏ صل الله علیہ وسلم قال: من أدخل 
فرساً بين فرسين يعني وو لا يؤمن أن يسبق فليس بقمار» ومن أدخل فرساً 
بين فرسين وقد أمن أن Gand‏ فهو قمار. (رواه ابو داود» ص (veo‏ 
وللاستزادة انظر: (تبيين الحقائق: ecv/1‏ ملتان» الفتاوى البندية: W/O‏ 
وبدائع الصنائع: 5 سعيد) 
Allah ta‘ala knows best.‏ 
Receiving a prize on behalf of a third person‏ 


Question 


A school is hosting a function for which there is a R50 entrance fee. 
This money will go towards assisting the school. It has not been 
imposed by the owner of the school, but by a third person. Lots will be 
drawn and a few prizes will be given to the winners. For example, a 
mobile phone. If the prize is won by those who are collecting the 
entrance fees, will it be permissible for them to accept the prize? 


! Jawahir al-Fiqh, vol. 2, p. 355. 
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Answer 


If those who are collecting the entrance fees win the prize, it is 
permissible for them to accept it. There are two reasons for this: 


1. The prize is not given in return for the R50, because this 
amount is an entrance fee. And it is to assist the school, it is 
not in exchange for the prize. This is why it is permissible. 


2. The prize is sponsored by a third person and not by the owner 
of the school. It is permissible to accept a prize from a third 
person. 


ركذل ia ls Y eol)‏ ل asd ed‏ أن يفول ‘le VGN‏ 
من سبق منكما فلم كذا فبو جائز لما بينا أن ذلك من باب التحريض على 
او سات tasas stc‏ من السلطان. (بدائع الصنائع: efe‏ كتاب 

السباق» سعيد-وفتاوى الشاى: co] Yot‏ سعيد) 


In the above quotation, the king is like a third person. Just as it is 
permissible for the king to give the prize, in the scenario under 
question, it is permissible for a third person to give the prize. 


Jadid Mu‘amalat Ke Shari Ahkam: 


There is a lawful way of giving a recompense in a horse race: Two 
persons are competing against each other. Neither of them is to give 
anything to the other. Rather, the government, a third person or a 
group offers to give a prize to the one who wins.’ 


Further reading: Jawahir al-Figh, vol. 2, p. 356. 
Allah ta‘ala knows best. 


Prize bonds 


Question 


The following is one of the ways in which a prize bond operates: 
People contribute R10 each, one person or few persons then receive a 
prize. The remaining contributors lose their money. This is one type of 
gambling. The other type is where the R10 which was paid initially is 
returned. A lot is drawn and some people receive prizes. Here, it seems 
that there is no gambling because the initial money is not lost. Also, it 


! Jadid Mu amalat Ke Shar't Ahkam, vol. 2, p. 71. 
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does not appear to be usury because it is defined as "a preconditioned 
additional amount which is devoid of a recompense”. In this case, no 
condition is made with each person individually - that you will receive 
such and such additional amount. What is the Shariah ruling with 
regard to the second type which I described? 


Answer 
Both types of prize bonds are unlawful. 
Islam Aur Jadid Ma ‘ashi Masa’il: 


Some scholars say that a prize bond is permissible. They looked at it 
from the angle that it does not entail ta'liq at-tamlik ‘ala al-khatar 
(placing one’s possession in danger). No matter what amount of money 
a person contributes, it will be returned to him. This is why it is not 
gambling. It is therefore permissible. However, this way of thinking is 
incorrect. Although there is no direct gambling, there is usury in it. If 
the person’s name comes out in the draw, then - if, for example, he 
contributed one hundred rupees - he will receive 100 100 rupees. 


Some scholars are confused into assuming that this too is not usury 
because when the person bought the bonds, there was no precondition 
of receiving more. 


The answer to this confusion is that the condition of receiving more is 
made collectively with all those who bought the bonds. Although it is 
not stated explicitly that we will give any profits over and above it, it is 
done in practice. This practice is continuous and adhered to that when 
a person takes back his loan, the government gives him something 
extra. Although the precondition is not stated in words, it falls under 


the principle of .المعروف كالمشروط‎ 


Generally, the government adds interest to every person who takes 
out a bond. The interest of all participants is brought together and 
then distributed among individuals by drawing a lot. We could put this 
in another way by saying that usury is distributed in the form of 
gambling. Although it is not gambling because usury is not owned in 
the first place, it contains the spirit of gambling; and the gambling is 
taking place over the usury. That is, the interest of one person or the 
interest of many persons is brought together, and another person 
receives it through a lot. This is why it is unlawful.’ 


` Islam Aur Jadid Ma'ashi Masá'il, vol. 4, pp. 11-78. 
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Fatawa Bayyinat: 
It is haram to trade in prize bonds, and to accept prizes from them. 
Jadid Fiqhi Masa’il: 


The first type of prize bonds is included in gambling, and therefore 
unlawful. The second type is unlawful because it includes usury. It is 
therefore necessary to abstain from both forms. 


Jadid Mu'amalat Ke Shar'i Ahkam: 


A scheme comprises of 250-300 people. Each member contributes 
three hundred rupees monthly. A lot is drawn each month. The person 
whose name is drawn receives fifteen thousand rupees or other items 
to that value. The remaining portions are not taken. 


There are two possibilities in this scheme. Each member will definitely 
receive a prize money or there is the danger of losing his entire 
amount. If he will definitely receive an amount, it is usury because 
those who join the scheme do so with the intention of getting their 
money back, plus an additional amount. Those who run the scheme 
also encourage and push people into joining it by saying that those 
whose names come out in the draw shall receive an additional amount. 
If there is the danger of the original contribution being lost, then this 
is gambling. Usury and gambling are both haram. It is obligatory to 
abstain from them.' 


It is gauged from a detailed fatwa of Hadrat Mufti Nizam ad-Din Sahib 
rahimahullah (Muntakhabat Nizam al-Fatàwà, vol. 1, p. 195) that the 
second type in which the participants receive the full amount which 
they paid is not classified as usury, so it is permissible to accept it. This 
ruling will be clarified further on. 


Allah ta‘ala knows best. 


Accepting a prize for solving a puzzle in a newspaper 
Question 


Newspapers often publish a quiz or puzzle. If it is solved, the person 
will receive a certain prize. There are no fees for this competition. Is it 
permissible to accept the prize? Yes, the person has to buy the 
newspaper. 


170010 Mu'amalàt Ke Shar't Ahkam, vol. 1, p. 264. 
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Answer 


It is permissible to accept a prize for solving a quiz or puzzle in a 
newspaper. There is no objection to it. It is a one-sided prize; there is 
neither gambling nor usury in it. As for the money which is paid for 
the newspaper, the person received the newspaper in return. 


258 الابصار: 


حل الجعل إن شرط JUI‏ من جانب واحد... وف الشامية: جواز الجعل فيما 
ذكر استحسان. (تنوير الابصار مع فتاوى الشای: een‏ كتاب الحظر 


والاباحة» سعيد) 


وحرم شرط الجعل من الجانبين» لا من أحد الجانبين»... وإذا شرط من جانب 
واحد ob‏ يقول إن سبقتني فلك على كذاء oly‏ سبقتك فلا شيء لي علیک 
جاز استحساناً. (الفتاوى البندية: ٥/١‏ مسائل (cg‏ 

Fatawa Mahmüdiyyah: 


A newspaper published that if the meaning of a certain word or a 
certain quiz is solved, the person will receive a prize. A person solved 
it and received a prize. This prize now belongs to him...There is no 
objection to it because it is a one-sided thing.’ 


Fatawa ‘Uthmani: 


If no fees were collected from children for participating in a 
competition or draw, then it is not gambling. It is permissible to draw 
lots for the distribution of prizes.’ 


Halal Wa Haram: 


If no fees are collected from those taking part in the competition, it 
will be permissible. The amount which will be received will be 
classified as a prize.’ 


1 Fatawa Mahmüdiyyah, vol. 16, p. 443. 
? Fatāwā ‘Uthmani, vol. 3, p. 342. 


3 Halal Wa Haram, p. 381. 
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Further reading: Mali Mu‘amalat Parr Gharar Ke Atharàt, p. 401. 
Allah ta‘ala knows best. 


Competitions which require a payment 


Question 


A competition is announced in which participants have to solve a 
puzzle but have to pay a fee to enter it. A lot is drawn and the winning 
entry receives a prize. Is it permissible to enter competitions of this 
nature? Is it permissible to accept the prize which is given? 


Answer 


If those who are running the competition ask for an entrance fee, then 
this is classified as gambling, and therefore haram. It is not permissible 
to enter such competitions. It is necessary for us to abstain from them. 
If a person enters such a competition mistakenly and wins the prize, it 
will be obligatory to give the entire amount into charity. He will not be 
permitted to use it. 


The Qur'an states: 
zi URBE COR Dd ko) s. Lode 
e ouais peasy s: eS ST ga uet 
ox لَعَلّحُمْ‎ sss uni ge Sa رج‎ 
O believers! Wine, gambling, idols and divining 


arrows are vile deeds of Satan. Continually abstain 
from them, then, so that you may gain salvation.! 


Faqih Abi al-Layth Samarqandi writes: 
وقال عطاء وجابد: الميسر القمار كلہ حتى لعب الصبيان بالجوز والكعاب.‎ 
(EFN (تفسير السمرقندى:‎ 
التعريفات الفقبية:‎ 
أن يأخذ الغالب شيئاً من‎ Ule القمار مصدر قامر ہو کل لعب يشترط فيم‎ 
المغلوب» وأصلہ أن يأخذ الواحد من صاحبم شيئاً فشيثاً فى اللعب ثم عرفوه‎ 


! Sarah al-Ma'idah, 5: 90. 
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OW Ge dial (الععريفات‎ stl JUS الخطر‎ de SU das يأف‎ 


وجوابر الفقم: ۰۲۷/۲ وامداد الفتاوى: (wv‏ 
رد المحتار: 


وسمى القمار قماراً oM‏ كل واحد من المقامرین من يجوز أن يذبب مالم إلى 
ata Ra‏ أن فين مال صاحبہء sey‏ حرام Gah‏ (رد المحتار: ^[ cv‏ 
TEENS TOM:‏ 

Ap Ke Masà'il: 


The entrance fees are paid with a view to increasing one's chances of 
winning, and winning as much as possible. This is therefore interest. 
Furthermore, there is no guarantee of winning the prize. This is 
gambling. Interest and gambling are both haram. Whether the 
additional amount which is won is in the form of cash, a ticket or 
something else - all are haram. The fundamental objective of the 
competitions is to win as much as possible. The objective is not to 
increase one's knowledge. Also, it increases the habit and urge to 
gamble. We could refer to it as a "noble" form of gambling.’ 


Jawahir al-Figh: 


Different types of puzzles are advertised. A person sends a solution 
with the entrance fee of one rupee for example. A lot is drawn for all 
the correct entries, and a prize is given to the one whose name comes 
out...This is clear-cut gambling. One person pays a fee on the premise 
that he will either lose the one rupee which he paid or win the prize 
and receive thousands of rupees. The Shari'ah refers to this as qimar 
(gambling). 


Fatawa 'Uthmani: 


If any fee is stipulated for taking part in a puzzle/competition, then it 
is haram because it is classified as gambling.’ 


1 Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 261. 
? Jawühir al-Fiqh, vol. 2, p. 349. 
° Fatāwā ‘Uthmani, vol. 3, p. 341. 
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Someone may say that the fee is only for entering the competition and 
not in exchange for the prize. Hadrat Mufti Mahmüd Hasan Sahib 
rahimahullah says in response: 


Everyone knows that entrance is not the only objective, due to which a 
person is prepared to pay it. Rather, the objective is to acquire the 
amount which has been named a “prize”...Everyone also knows that 
the objective of the one giving the prize is not merely to fill a space 
nor to fulfil any specific purpose. It is solely to accumulate a large sum 
of money while offering the incentive of a prize.' 


Allah ta‘ala knows best. 
Taking part in a bank competition 


Question 


A certain bank in South Africa innovated a new type of bank account 
in which it does not pay interest. Instead, whoever opens the account 
is automatically entered into a competition in which the person could 
win R100 000. If a person wins, will it be permissible to accept this 
money? 


Answer 


If the deposited amount will definitely remain as it is, and the 
depositor receives an additional amount, then this is interest 
according to some scholars. If the deposited amount is forfeited, then 
this is clear-cut gambling. Both are haram in the Shari'ah. 


The Qur'an states: 

o "E "ET i Uo) Ts » PEN EH 
وَالْمَيْسِرٌ وَالانْصَابٌ وا‎ 223-1 S] الذِينَ امَنْوَا‎ SU 
q2242222 f. 93,29 | Yo 22 ow Go 
تفلحون.‎ E pte عَمَل الشيطن‎ Ge رجس‎ 


O believers! Wine, gambling, idols and divining 
arrows are vile deeds of Satan. Continually abstain 
from them, then, so that you may gain salvation.? 


NE 
[29 


1 Fatàwá Mahmüdiyyah, vol. 16, p. 442. 
? Sürah al-Ma'idah, 5: 90. 
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رد المحتار: 


وسمى القمار قماراً oM‏ كل واحد من المقامرين o£‏ يجوز أن يذبب مالم إلى 
صاحبہء ويجوز أن يستفيد مال صاحبم» وہو حرام بالنص. (رد المحتار: ٣/١‏ 
كتاب الحظر Bob Vy‏ سعيد) 

Islam Aur [0010 Ma'ashi 1/5311 


Some scholars say that a prize bond is permissible. They looked at it 
from the angle that it does not entail ta‘liq at-tamlik ‘ala al-khatar 
(placing one’s possession in danger). No matter what amount of money 
a person contributes, it will be returned to him. This is why it is not 
gambling and is therefore permissible. However, this way of thinking 
is incorrect. Although there is no direct gambling, there is usury in it. 
If the person’s name comes out in the draw, then - if, for example, he 
contributed one hundred rupees - he will receive 100 100 rupees. 


Some scholars are confused into assuming that this too is not usury 
because when the person bought the bonds, there was no precondition 
of receiving more. 


The answer to this confusion is that the condition of receiving more is 
made collectively with all those who bought the bonds. Although it is 
not stated explicitly that we will give any profits over and above it, it is 
done in practice. This practice is continuous and adhered to that when 
a person takes back his loan, the government gives him something 
extra. Although the precondition is not stated in words, it falls under 


the principle of كالمشروط‎ Gy all.’ 

Other scholars say that this amount is not interest because the bank 
said that it is not interest. As for the prize which is given, it is a prize; 
it is not interest. As for the principle of كل قرض جر نفعا فهو ربا‎ this applies 


if a precondition is made. Here, there is no precondition that “I alone 
will receive the prize”. In fact, every participant does not receive the 


prize. It is therefore not a precondition. The principle of ks كل قرض جر‎ 


(if it is preconditioned).‏ إذا of‏ مشروطا also contains the words‏ فهو ربا 


` Islam Aur Jadid Ma'ashi Masá'il, vol. 4, pp. 11-78. 
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وف الذخيرة: إن لم يكن النفع مشروطاً فى القرض فعلى قول الكرخى لا بأس 
بہ. (فتاوى الشای: ٦٦/١‏ مطلب کل قرض جر نفعا حرام؛ سعيد) 


قال Ge AI‏ فى التعريفات: الربا: بو فى اللغة: الزيادة» وف الشرع: ہو فضل 
e‏ عن عوض شرط لأحد العاقدين. (التعريفات» ص A‏ بيروت) 


ial & الشافدين.‎ am goed paa yy iG E oY shad Gy 
(VJ OL enr shill) and byt هوض‎ ge JULI 
Hadrat Mufti Nizam ad-Din Sahib rahimahullah writes: 


Question: What do the ‘ulama’ say about the following. The post office 
has a scheme where a person deposits one pound, five pounds, or 
whatever amount; and receives a receipt for the deposit. No interest is 
paid. He can withdraw the money whenever he wants when he 
produces the receipt. Every month, the newspapers publish certain 
numbers, where a person who deposited one pound, receives one 
hundred pounds. Is it permissible for a person to accept the amount 
which is more than what he deposited? He still receives the full 
amount which he deposited. 


Answer: ...Hadrat Mufti Sahib rahimahullah said that it is permissible 
to receive the additional amount because when he deposited his 
money, there was no agreement that he will receive an additional 
amount and the transaction will be non-usurious. There is no certainty 
in receiving the extra amount, the person cannot demand the extra 
amount, and everyone does not receive the extra amount. Rather, the 
post office merely announces the distribution of the extra amount 
according to whatever rules it has laid down, and as per the numbers 
[of the receipts] which are announced. One of the persons whose name 
appears receives the extra amount. No one else has the right to 
demand it. The additional amount cannot be classified as “a debt 
which draws profits”. The additional amount cannot be classified as 
usury. 


Yes, it is another matter if a person adopts piety. This is obviously the 
better thing to do. Piety will demand that he does not leave that 
additional money in the Post Office. Instead, he withdraws it and 
spends it on the poor or in some other charitable or welfare work.’ 


` Muntakhabat Nizam al-Fatāwā, vol. 1, pp. 194-195. 
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In short, although some scholars do not include it as usury, it is better 
to abstain from transactions of this nature. 


Allah ta'alà knows best. 
A fishing competition 
Question 


An area on the sea-shore is demarcated and a fishing competition is 
held there. Participants have to pay an entrance fee. Those who catch 
the largest fishes are given prizes from the monies which were 
collected as entrance fees. Is this permissible? Is it permissible to 
accept the prize, bearing in mind that some people do not receive 
anything? 


Answer 


This is included as gambling and is therefore unlawful. Observe the 
following definitions of gambling: 


التعريفات اله لفق بية: 

القمار مصدر قامر ہو کل لعب يشترط فیہ Ule‏ أن يأخذ الغالب شيئاً من 
المغلوب» وأصلم أن يأخذ الواحد من صاحبہ شيئاً فشيثاً فى اللعب ثم عرفوه 
al‏ تغليق SU‏ عل القطن ونال ق gall oles ell) ouslbt‏ ص OW‏ 
وجوابر الفقم: ettv/€‏ وامداد الفتاوى: (wv‏ 


رد المحتار: 


وسمى القمار قماراً OM‏ كل واحد من المقامرین من يجوز أن يذبب مالم إلى 
ا ويجوز أن يستفيد مال صاحبہء وسو حرام Gath‏ (رد المحتار: ^[ ev‏ 
كتاب الحظر والاباحة» سعيد) 

Ahsan al-Fatawa: 


Question: The Red Crescent is a Pakistani organization which sells 
tickets for three and four rupees. At the end of each month, it 
distributes 150000 rupees and 300000 rupees as prizes.Is it 
permissible to buy these tickets, and then accept the prizes? 
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Answer: This is a combination of usury and gambling, and is therefore 
haram.’ 


Taqrir Tirmidhi: 


The third type of gharar is .تعليق العمليك على الخطر‎ This means to suspend 
ownership to an event which could or could not occur....This is why 
this transaction is impermissible. It is called تعليق العمليك على الخطر‎ and 


also known as qimar (gambling). In qimar, the payment of money from 
one party is certain, while the receipt of a recompense for the other 
party is uncertain; it is only probable. This is why qimar is also 
included in gharar. 


Yes, if arrangements are made for people to sit there, food and drinks 
are provided, etc. then the entrance fee can be considered to be in 
exchange for these provisions. Thereafter, prizes can be given to those 
who come out first, second and third. There seems to be no objection 
to this. 


Allah ta‘ala knows best. 
Taking part in a Vodacom competition 


Question 


Many companies have competitions in which expensive prizes are 
given. Vodacom has one such competition. Participants must send an 
SMS message for which they are charged R10. At the end of the day, a 
lot is drawn and the one whose name is drawn receives a BMW vehicle 
to the value of R250 000. 


Many Muslims participate enthusiastically in competitions of this 
nature. Is it permissible to take part in such a competition? If a person 
wins the car, is it permissible for him to accept it? 


Answer 


This competition entails gambling. It is therefore not permissible to 
take part in it and to accept the prize. If a person wins the car, he will 
have to sell it, and it will then be obligatory on him to give the money 
in charity. He is permitted to accept only that amount of money which 
he had paid as an entrance fee. 


1 Ahsan al-Fatawa, vol. 7, p. 26. 
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Fs SLANG rias لحر‎ C$ Sl Gall o 
Syd LESS عَمَلٍ الشَيْطن‎ ge 


O believers! Wine, gambling, idols and divining 
arrows are vile deeds of Satan. Continually abstain 
from them, then, so that you may gain salvation.! 


ede à po الله‎ dus قال‎ JG are الله بن عبرو رضي الله‎ aue ey 
eon وسلم: إن الله حرم على أمتى الخمر والميسر. (مسند احمد:‎ 
(S باب ما جاء فى‎ ev بیروت» وسنن الى داود» ص‎ 


رد المحتار: 


وسمى القمار قماراً oM‏ كل واحد من المقامرین من يجوز أن يذبب مالم إلى 
(malo‏ وان يستفيد مال صاحيم» sp‏ حرام ga‏ )> المحتار: cn‏ 


احكام القرآن: 
إن أبل الجابلية كانوا يخطرون على JUI‏ والزوج وقد كان مباحاً إلى أن ورد 
تحريمم. (احكام القرآن للجصاص١ (er^‏ 

Islam Aur [0010 Ma'ashi Masa’il: 


One type of gharar is .تعليق العمليك على الخطر‎ In a transaction of exchange, 


ownership is suspended on some danger. Danger means to suspend 
ownership to an event which could or could not occur. Ownership is 
suspended on that event in the sense that if it occurs, I will make you 
an owner of a certain item which I own. It is also known as qimar 
(gambling). 


Qimar is one department of this. In qimàr, the payment of money from 
one party is certain, while the receipt of a recompense for the other 
party is uncertain. For example, a person says: "Everyone must give 
me R200 each. I will then draw a lot. I will give R100 000 to the person 


! Sürah al-Ma'idah, 5: 90. 
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whose name is drawn...This is qimār and it is also called maysir...There 
are various types of lotteries in our times, e.g. a car is displayed at an 
airport. People are encouraged to buy tickets for R200. Later on, a 
draw will take place and the one whose number is drawn will receive 


the car. This is qimar. It is العمليك على الخطر‎ gts. It is one type of gharar 
which is haram.’ 


Further reading: Fatawa Mahmidiyyah, vol. 16, p. 435; Ahsan al-Fatawa, 
vol. 7, p. 26; Muntakhabat Nizam al-Fatawa, vol. 2, p. 302. 


Objection: Some people are of the view that the R10 for the SMS 
message is actually an entrance fee, and the prize from the company is 
to promote participation. What, then, is the reason for it being 
impermissible? 


Answer: Entrance is not the fundamental objective; winning the prize 
is. This is why a person bears the burden of paying the fee. 


Fatawa Mahmüdiyyah: 


Everyone knows that entrance is not the only objective, due to which a 
person is prepared to pay it. Rather, the objective is to acquire the 
amount which has been named a “prize”...Everyone also knows that 
the objective of the one giving the prize is not merely to fill a space 
nor to fulfil any specific purpose. It is solely to accumulate a large sum 
of money while offering the incentive of a prize.’ 


Allah ta‘ala knows best. 
Paying a bribe to obtain a licence 


Question 


Each time a person goes for his driver's licence, he fails. He learnt that 
the inspector will not pass him without paying a bribe. Will it be 
permissible to pay a bribe in such a situation? 


Answer 


If the person can drive a vehicle confidently and also knows the rules 
of the road, but is still unsuccessful in passing the licence test and 
cannot pass without paying a bribe, then due to this compulsion, there 
is hope that he will not be taken to task in the Hereafter for paying a 
bribe. Nonetheless, it is unlawful to accept a bribe under all conditions. 


` Islam Aur Jadid Ma'ashi Mas@’il, vol. 4, p. 76. 
? Fatāwā Mahmüdiyyah, vol. 16, p. 442. 
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are all 62) spp Ul Ge‏ قال ro AW Spy gal‏ ااه 
عليہ وسلم الراشي والمرتشي. (جامع الترمذى: ١/8)؟)‏ 


Rasülullàh sallallahu ‘alayhi wa sallam cursed the 
one who pays a bribe and the one who accepts one. 


البداية: 
ودفع الرشوة لدفع الظلم أمر جائز. (البداية: ٣/ه٠٠)‏ 


قال الجرجاني فى التعريفات: الرشوة: ما يعطى JUS‏ حق أو لإحقاق باطل. 
(التعريفات» ص ١١ء‏ والتعاريف للمناوى» ص (Ye‏ 


أوالمال الذي يعطى بمقابلة الواجب. 

(sees SEE b jl 

oS nde ب‎ Le fad gl فغ‎ SSVI de cae :قعل ما‎ de dlp Vi Sa أو‎ 
(wf ودستور العلماء:‎ cvv [t (تفسير البحر المحيط:‎ 


تكملة فتح القدير: 
(قولم ودفع الرشوة لدفع الظلم أمر جائز) بذا دليل die‏ على ما ذہب إليم 
أئمتنا من جواز الصلح من إنكار أو سكوت أيضاً متضمن للجواب عن دليل 
fie‏ للشافعي مذكور فيما قبل» وہو قولہ ولأن المدعى علیہ JUI eias‏ لقطع 
الخصومة» وبذا رشوة» قال الشراح: لا يقال لا نسلم جواز دفع الرشوة لدفع 
الظلم لأن قول eI‏ صل اللّه عليہ وسلم: لعن الله الراشي والمرتشي؛ عام لأنا 
نقول: بذا الحديث Jet‏ على ما إذا كان على صاحب الحق ضرر محض في أمر 
غير مشروع؛ كما إذا دفع الرشوة ge‏ أخرج الوالي أحد الورثة عن الأرث 
Ll,‏ إذا دفع الرشوة لدفع الضرر عن نفسم فجائز للدافع» انتبئ» واعترض 
بعض الفضلاء على الجواب حيث قال فیہء إن المعتبر ہو عموم اللفظ وما 
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الدليل على Jas sl‏ على ما ذكر غير مجرى على عمومہ انتبئ» أقول: الدليل 
علیہ ما ورد من النصوص في أن الضرورات تبيح المحظورات منہا قولہ تعالل: 
وما جعل عليكم فى الدين من حرج. ولا شك أن في دفع الضرر عن نفسم 
دفع الحرج. (تكملة فتح القدير: 8/8:؛؛ GUS‏ الصلح» دار الفكر) 

تبيين الحقائق: 

ولو قلنا إنه رشوة فبي جائزة للدافع لدفع الظلم عن نفسم وما جاء فيه من 
الذم من قولہ عليہ الصلاة والسلام: لعن الله الراشي «ets My‏ المراد بم إذا 
كان ہو الظالم فیدفعہا إلى بعض الظلمة من ولاة الأموريستعين بہ على الظلم 
بالرشوة وأما لدفع الضرر عن نفسہ فلا شببة فيه حتى روي عن ابی يوسف أنم 
أجاز ذلك للوصي من مال اليتيم أيضاً لدفع الضرر عن اليتيم؛ ألا ترى أن 
الخضر علیہ السلام خرق السفينة كيلا يأخذبا الظالم وما کان مراده بذلک 
إلا الإصلاح واللّه يعلم المصلح من المفسد. (تبيين الحقائق: 00/5 LS‏ 
الصلح» ملتان) 

SCR 

ومنہا إذا دفع الرشوة خوفاً على نفسم أو مالم فو حرام على الآخذ غير حرام 
على الدافع وكذا إذا طمع في مالہ فرشاه ببعض JUI‏ ومنها إذا دفع الرشوة 
ليسوى أمره عند السلطان حل لہ الدفع ولا يحل للآخذ أن يأخذ. (البحر 
الرائق: 6/5 ee Lai OLS‏ 54$( 

الفتاوى البندية: 


إذا دفع الرشوة لدفع الجور عن as‏ أحد من أبل بيتم لم يأثم. (الفتاوى 
البندية: (ert‏ 
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فتاوى الشاى: 


ما يدفع لدفع الخوف من المدفوع all‏ على نفسم أو JU‏ حلال لدافع حرام على 
الآخذء لأن دفع الضرر عن المسلم واجب ولا يجوز أخذ JUI‏ ليفعل الواجب. 
(فتاوى الشاى: OLS raeo‏ القضاء» سعيد) 


وكذا في (رسائل ابن نجيم الاقتصادية» ص e‏ وتكملة رد المحتار: ؟/222) 
Kitab al-Fatawa:‏ 


If you have a right over a worker in the sense that he has to carry out 
that task, and - as you stated in your question, the task is lawful and is 
not intended to wrong anyone - then for you to acquire your lawful 
right and save yourself from oppression and injustice, there will be 
leeway for you to pay a bribe while you still consider it to be 
reprehensible. At the same time, it is haram to accept bribes under all 
situations.’ 


Fatawa Mahmüdiyyah: 


It is haram to pay or accept bribes. However, there is leeway to pay a 
bribe if it is to remove oppression, or acquire your right in a state of 
compulsion. In such a case, there is room to only pay the bribe; the one 
accepts the bribe will be sinning. 


Jadid Mu‘amalat Ke Shar'i Ahkam: 


Some people pay a bribe to get employment when we know that it is 
haram to pay or receive a bribe. Some people are forced into paying a 
bribe. It is difficult for them to obtain employment without a bribe. 
Government officials place obstacles. In such a situation, if a bribe is 
paid to repulse oppression, there is hope that Allah ta‘ala will not take 
the person to task. If the person pays a bribe, obtains employment, 
then the ruling with regard to his salary is that if he is qualified for 
that job and is carrying out his responsibilities correctly, then his 
income is halal. If he is not qualified for that job or is not fulfilling his 
responsibilities as was required of him, then his income will not be 
lawful for him.’ 


Allah ta‘ala knows best. 


1 Kitab al-Fatawa, vol. 6, p. 245. 
? Jadid Mu‘amalat Ke Shari Ahkam, vol. 1, p. 179. 
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Lotteries 


Question 


In this country and many other countries, various businesses sell 
tickets with certain numbers on them. People buy these tickets, they 
are stamped and returned to the buyers. If the stamped tickets 
together with certain numbers are drawn, the person/s receive large 
sums of money as prizes. Is it permissible to obtain these sums of 
money in this way? The tickets are sold at different prices. Some of 
them cost R50, while others cost R100 or R200. 


Similarly, we see children playing marbles in the villages. Here too, the 
children place their marbles in a circle. They take turns to strike the 
marbles. The one who strikes them takes all the marbles, while the 
remaining children lose their respective marbles. Is this permitted in 
the Shariah? 


Answer 


Both systems are haram because they entail Li! تعليق التمليك على‎ 


(suspending ownership on danger). Payment from one party is certain, 
while the receipt of a recompense for the other party is uncertain. 
This is known as qimar (gambling). 


Ay suat sits sty indi ut] Se sia ut 
oy cL ss uui cs us s 
O believers! Wine, gambling, idols and divining 


arrows are vile deeds of Satan. Continually abstain 
from them, then, so that you may gain salvation.! 


صل الله علیہ وسلم: إن الله حرم على أمتى الخمر والميسر. 
(مسند الامام احمد بن حنبل: برقم 6 


Rasülullàh sallallahu 'alayhi wa sallam said: “Allah 
prohibited wine and gambling on my followers." 


! Sürah al-Ma'idah, 5: 90. 
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قال قوم من أبل العلم القمار كلء من الميسر... وہو السہام التي يجيلونها فمن 
يحظى بشيء وينجح البعض فیحظی بالسہم الوافرء وحقیقتہ تمليك JU‏ على 
المخاطرة» وو أصل في بطلان عقود العمليكات الواقعة على الأخطار. (احكام 
القرآن: 566 Sayer‏ اكيذى) 

احكام القرآن: 

)٠٠۹/۱ القرآن:‎ 

قال الفقبي Las CN‏ دف الس jal‏ ك Gal go‏ الضبيات 
بالجوز والكعاب. (تفسير السمرقندى: (ev‏ 

تبيين الحقائق: 

وحرم لو شرط JUI‏ من الجانبين. (تبيين الحقائق: ev/&‏ ملتان) 

الدر المختار: 

وحرم لو شرط فیہا من الجانبين SY‏ يصير قماراً - By‏ رد المحتار: OY‏ القمار 
olo: cedi aal ys‏ 6)$ فض اخ ون oM E JU‏ كل daly‏ 
من المقامرين of‏ يجوز أن يذبب مالم إلى صاحبہ ويجوز أن يستفيد مال 
صاحبہ yey‏ حرام بالنص. (الدر المختار مع رد المحتار: ٠۲/١‏ سعيد) 


Kifayatul Mufti: 


It is not permissible to buy or sell lottery tickets. It entails gambling 
which is haram." 


1 Kifayatul Mufti, vol. 9, p. 226. 
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Islam Aur Jadid Ma'ashi Masa’il: 


There are various types of lotteries in our times, e.g. a car is displayed 
at an airport. People are encouraged to buy tickets for R200. Later on, a 
draw will take place and the one whose number is drawn will receive 
the car. This is qimar. It is العمليك على الخطر‎ gts. It is one type of gharar 
which is haram." 

Malt Mu‘amalat Parr Gharar Ke Atharat: 


In some places, children play with walnuts or marbles. The game 
entails the winner taking the walnuts or marbles from those who lost. 
This is included in qimàr - gambling.’ 


Further reading: Nizam al-Fatawa, vol. 2, p. 301; Fatawa Mahmüdiyyah, 
vol. 16, p. 435; Jadid Fiqhi Masa'il, vol. 1, p. 430; Idah an-Nawadir, vol. 1, p. 
123; Jawahir al-Fiqh, vol. 2, pp. 348-350; Qamüs al-Fiqh, vol. 4, p. 524; 
Fatawa Bayyindat, vol. 4, p. 214; Mali Mu'amalat Parr Gharar Ke Atharat, p. 
401. 


Allah ta'ala knows best. 
Speculation 


Question 


Nowadays, speculation has reached its peak among most large 
companies. Does the Sharr'ah permit it? 


Answer 


This transaction is not intended to buy shares, but to balance profits 
and losses on account of the rise and drop in prices. In such a case, 
neither does the buyer pay any price nor does the seller hand over any 
goods. It is therefore unlawful. 


Speculation is one type of gambling. Satta bazi or speculation is 
defined as: (1) A type of gambling in which conditions are laid down 
for the application of certain rules. (2) Goods of a trader. (Firoze al- 
Lughat, p. 780) 


There are two reasons for the prohibition of speculation: 
1. Itentails the sale of something which is not owned. 


2. Itentails the sale of something before taking possession of it. 


` Islam Aur Jadid Ma'ashi Masá'il, vol. 4, p. 77. 
? Mali Mu'amalàt Parr Gharar Ke Atharát, p. 393. 
543 


Refer to the following for proofs: Islam Aur Jadid Ma'ashi Masail, vol. 4, 
pp. 80-82; Jadid Fight Mabahith; Islam Aur Jadid Ma'ishat Wa Tijarat, pp. 84- 
114; Jadid Mu'amalat Ke Shar't Ahkam, vol. 1, p. 108; Fatawa 'Uthmani, vol. 
3, p. 186; Gharar Ki Süratei, pp. 371-376. 


Allah ta‘ala knows best. 
Promoting a business through prizes 


Question 


In most countries, large businesses draw lots and give prizes to the 
winners. This is done to promote their business and increase their 
sales. The one whose name is drawn receives a prize in cash or kind. 
The buyer pays the full price for whatever item he buys, but the prize 
is given separately. A few winners are selected from thousands of 
buyers. Is it permissible to acquire a prize in this way? Some muftis say 
that it is unlawful because a prize of this nature entails usury and 
gambling. 


Answer 


It is permissible to set aside a prize and for the winner to obtain it due 
to his name being drawn from the lot. This is neither usury nor 
gambling. It is not usury because the jurists refer to usury to that 
additional amount which is not in exchange for something, and the 
additional amount is not preconditioned in the transaction. 


الربا ہو الفضل المستحق لأحد المتعاقدين فى المعاوضة الخالي عن عوض شرط 
فيم. (البداية: (VA [v‏ 


We cannot refer to it as gambling because the jurists say: It is gambling 
when both parties lay down the condition of putting down some 


wealth, (تعليق الملك بالخطر من الجانبين)‎ 
However, the following conditions will have to be considered: 


1. The seller is selling items at a price which is similar elsewhere. In 
other words, he is selling them for about the same price as sold in 
other shops. If the seller increases the price of items because of the 
prize, it will not be permissible and the transaction will be included in 
gambling. 


Jadid Mu‘amalat Ke Shari Ahkam: 


If the items are sold at a higher price because of the prize coupons 
which are attached to them, and it is possible to buy them elsewhere 
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at a lesser price because the prize coupons are not attached to them, 
then it is haram to make efforts to buy those items in the hope of 
receiving the prize. It is essential for a person to abstain from such 
transactions because this is classified as gambling which is haram in 
the Sharr'ah.' 


2. Some scholars lay down the condition that a buyer must not go for 
the sake of winning the prize. His fundamental objective must be to 
buy the item. After that, if he wins the prize, it will be permissible. If 
he goes with the express purpose of winning the prize, it will be 
classified as gambling. Hadrat Mufti Shafi Sahib rahimahullah writes 
in Jawahir al-Fiqh: 


Now it revolves around the intention. The person who buys this ticket 
for the sake of winning the prize will be committing the sin of 
gambling. As for the person who goes solely for the exhibition, and not 
for the prize, and happens to win the prize; then as per the 
injunctions, he is out of the ruling of gambling.’ 


Maulana Khalid Sayfullah Rahmani Sahib writes: 


If the buyer went with the purpose of buying goods and happened to 
receive a prize coupon, and incidentally, his name was drawn from the 
lot, then there is no reprehensibility in it. If his fundamental objective 
was to obtain a prize coupon and bought goods with that purpose, 
then it will not be permissible. It will fall under the ruling of 
gambling.’ 

However, Mufti Ihsanullah Sha’iq Sahib considers the above scenario 
to be permissible as well. (Jadid Mu'amalat Ke Shari Ahkam, vol. 1, p. 126) 


To sum up, the view of those who say that it is unlawful is based on 
caution, while the view of those who permit it is based on concession. 


Obtaining a prize coupon is neither usury nor gambling. Observe some 
proofs and parallels in this regard: 


Hadrat Mufti Nizam ad-Din Sahib rahimahullah writes: 


The fact of the matter is that whether the entrant’s number comes out 
or not, he will receive in full the money which he paid in. He can take 
it back whenever he wants. Also, there is no fear of losing his money. 
Thus, there is no gambling here. As for the additional amount of 


170010 Mu amalat Ke Shar't Ahkam, vol. 1, p. 126. 
? Jawahir al-Fiqh, vol. 4, p. 566. 
? Kitab al-Fatawa, vol. 5, p. 249. 
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money which he will receive if his number is drawn, will it be 
classified as usury or not?...At the time of paying in the money, the 
agreement is that he will not get an additional amount when it is 
returned to him and that the agreement will not be a usurious one. 
Since there is no certainty in receiving the additional amount, the 
person cannot demand it, and everyone does not receive it. Rather, the 
post office merely announces the distribution of the extra amount 
according to whatever rules it has laid down, and as per the numbers 
[of the receipts] which are announced. One of the persons whose name 
appears receives the extra amount. No one else has the right to 
demand it...If a person's number is drawn and he therefore receives an 
additional amount - whether it is one hundred pounds for the one 
pound with which he bought the ticket - we will not refer to the 
additional amount as usury. 


„after all these discussions, it becomes clear that the additional 
amount is a donation from the post office, and a donation is 
permissible; it is not unlawful. Therefore, it will be permissible to 
accept the additional amount. It is another matter if a person adopts 
piety and abstains; this will be the better thing to do.* 


Hadrat Maulana Qadi Mujahidul Islam Sahib rahimahullah writes: 


This ownership could be unrestricted or preconditioned. For example, 
"After my death, such and such house is bequeathed to you." This is 
unrestricted. “If you perform hajj next year, I will bequeath such and 
such house to you after my death.” This is an example of a 
preconditioned bequest. If the person performs the hajj, he will 
become the owner of whatever the bequester bequeathed to him after 
his death. (Majmü'ah Qawanin Islami, p. 248). (Even in this form of 


bequest, there 15 تعليق الملك على الخطر‎ with respect to one party. After all, 


no wealth is preconditioned on both sides. In short, it will be gambling 
when there is a precondition on both sides). 


Hadrat Mufti Taqi Sahib writes: 


The only condition is that the item which is being sold is being sold at 
a price which is similar elsewhere..If the seller gives a prize by 
drawing a lot, it will be a donation which is permissible.’ 


Mufti l'jaz Ahmad Samdani Sahib writes: 


` Muntakhabat Nizam al-Fatawa, vol. 1, p. 194. 
? Islam Aur Jadid Ma'ashi Masa’il, vol. 4, p. 77. 
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From this fourth condition, we learn the ruling with regard to many of 
those competitions which companies have for the promotion of their 
products. If the companies offer their products at the same price as 
they would be in the case where there is no competition [or lucky 
draw], it will not be gambling...This is because the buyer received the 
full recompense for what he paid. Even if his name is not drawn and he 
does not receive a prize, he will not suffer any loss. If his name is 
drawn and he receives a prize, it will be nothing but a prize from the 
company which he will be permitted to accept.’ 


The drawing of lots is permissible. This is because it is permissible on 
every such occasion which does not entail the invalidating of an 
obligatory right. Rather, it is used as a means to distinguish and 
identify rights, or for an initial donation and favour. A lot is drawn to 
achieve satisfaction of the hearts. Here it is an initial donation and not 
any person’s obligatory right. 


قولہ: (والقرعة لتطييب القلوب إزاحة الميل) قال الشراح: بذا جواب 
الاستحسان» والقياس يأبابا... ولكنا تركنا القياس بابنا بالسنة والتعامل 
الظابر من لدن رسول الله صلی الله علیہ وسلم إلى يومنا پذا من غير نكير 
منكر... ألا یری أن يونس علیہ السلام في مثل بذا استعمل القرعة مع 
أصحاب السفينة... وكذلك زكريا عليہ السلام استعمل القرعة مع الأحبار 
في ضم مریم إلى نفسم... وكان رسول الله صلی الله علیہ وسلم يقرع بين نسائہ 
إذا أراد السفر تطييباً لقلوبين. (تكملة فتح القدير: 44٠/۹‏ دار الفكر وكذا 
فى العناية على بامش فتح القدير: 20/9؛) 

Fatawa ‘Uthmani: 


It is permissible to draw lots for the distribution of prizes.’ 


Allah ta‘ala knows best. 


` Mali Mu‘amalat Parr Gharar Ke Atharat, p. 387. 
* Fatàwà ‘Uthmani, vol. 3, p. 342. 
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Objections and answers 

(1) 
Some scholars say that there is doubt as to whether one’s name will be 
drawn or not. It is therefore impermissible on the basis of تعليق الملك على‎ 


.الخطر 

Ul,‏ الذي لا يصح تعلیقہ بالشرط شرعاً فضابطہ کل ما كان من العملیکات 

سواء كان مبادلة المال بمال من الطرفين أو لا كالبيع والإجارة والاستيجار 
والقسمة والببة. (شرح مجلة: (eve ]N‏ 

Answer: 


It should be borne in mind that the issue of على الخطر‎ WU! تعليق‎ is 


prohibited when wealth is preconditioned by both parties. This is 
included in qimar (gambling) by a text of the Qur'an. 


ل Lal ells ail‏ اشير opal‏ ودين MOST NET‏ 
pully (aersusthl)‏ الما :وقال :ف clan eal!‏ ا فة الما د ن lb‏ 
ہو کل لعب بشترط فيم We‏ أن يأخذ الغالب شيئاً من المغلوب وأصلء أن 
يأخذ الواحد من صاحبہ شيئاً فشيثاً فى اللعب ثم عرفوه بأنه تعليق KUI‏ على 
الخطر JUL,‏ فى الجانبين. (التعريفات الفقبية» ص: OW‏ بيروت) 

(معجم الفقباءء ص: (v5‏ 

وفي تيسير الكريم الرحمن فى تفسير كلام المنان: وأما الميسر فو كل المغالبات 
التي يكون فيبا عوض من الطرفين. (تيسير الكريم الرحمن» ص: )۸١‏ 

احكام القرآن: 

لا خلاف بين bl‏ العلم في تحريم القمار oly‏ المخاطرة من القمار قال ابن 
عباس: إن المخاطرة قمار وإن أبل الجابلية كانوا يخاطرون على المال والزوجة 
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٠۷۹/۱ للجصاص:‎ OL all أن ورد تحريمم. (احكام‎ di ete كاف ذلك‎ as, 
»سپیل)‎ 
فتاوى الشای:‎ 


ن slat‏ من cx‏ ادى )3155 ان وينقض ey dl‏ العا o us‏ 
كل واحد من المقامرين of‏ يجوز أن يذبب مالم إلى صاحبہ ويجوز أن يستفيد 
مال صاحبہ وہو حرام بالنص ولا SS‏ إذا شرط من جانب واحد. (فتاوى 

الشائى: ew‏ وكذا فى البحر الرائق:87/8)) 


امداد الفتاوى: 


تعليق الملك على الخطر والمال من الجانبين. (امداد الفتاوى: ew Y‏ ومثلم فى 
جوابر الفقم: 00/6( 


The case under discussion is not included in من‎ Jul; على الخطر‎ KUI تعليق‎ 


owlt|. The buyer gave over his wealth and got an exchange for it in 


the form of goods. Now, a condition is laid down only from the seller's 
side for the name to be drawn from the lot to receive the prize. This is 
not gambling. 


Islam Aur Jadid Ma'ashi Masà il: 


We must remember one point: Qimàr is realized when payment from 
one party is certain, and uncertain or probable from the other party. 
Where payment is certain from both parties, and then one party says 
that I will draw a lot, then this is not qimar..Take the case of two 
traders. They say: "Whoever buys goods from us, we will give each 
person a piece of paper and draw a lot later on...This is not qimar.” 


Mufti l'jaz Ahmad Samdani writes: 


If a person acquired a real return for his wealth, and then receives a 
prize, it is not qimar. 


` Islam Aur Jadid Ma'ashi Masá'il, vol. 4, p. 76. 
? Gharar Ke Atharat, p. 386. Also Jadid Mu'ámalat Ke Shari Ahkam, vol. 1, p. 126. 
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Mufti Taqi Uthmani Sahib writes: 


If no fees were collected for participating in a competition or draw, 
then it is not gambling. It is permissible to draw lots for the 
distribution of prizes.' 


However, an objectionable point is what was made in Sharh al-Majallah: 
If تعليق الملك بالخطر من جانب واحد‎ is from among the ownerships, then it is 
also impermissible. What is the answer to this? 


If we were to examine the other texts of the author and his other 
written works, we will conclude that this is not a general rule. There 
are exclusions to it. We learn from this that it is permissible for one 
party to lay down a condition even if it contains ownership. 


وما كان من الإطلاقات OE‏ بالتجارة JEJE,‏ أو الولايات كالقضاء 
والإمارة... أو ما كان من التحريضات صح تعليقم بالملائم وذلک كقول المولى 
لعبده إن قبضت لى من فلان الألف التي لي عليہ فقد أذنت لك بالعجارة.. 
oly‏ وصل الیک کتابی فقد Sele‏ وكقول الإنسان للدائن إذا cle‏ مديوتك 
من سفره Gb‏ كفيل لما لک عليم... Lely‏ غير الملائم كأن ببت الريح أو دخلت 
الحمام فلا يصح. (شرح المجلة: ١/؟)‏ 


We learn from the above rule that in matters related to 
encouragement and promotions, a one-sided condition which is in 
sync with the agreement is permitted. In the case under discussion, 
there is an angle of encouragement/promotion in the sense that the 
businessman wants to promote his business and create an interest in 
the minds of the customers. Laying down the condition of a prize by 
drawing a lot is in sync with the agreement. This is why it ought to be 
permissible. 


Furthermore, it is similar to a preconditioned donation (tabarru' 
mashrüt) because the prize which the seller is giving is not in 
exchange for anything. Rather, it is an initial donation; and it is 
permissible to lay down a condition in a donation. For example, 
whichever person’s name is drawn shall receive a prize. For example, 
Rasülullàh sallallahu ‘alayhi wa sallam had laid down the condition of 
including Hadrat ‘A’ishah radiyallahu ‘anha in an invitation which was 


1 Fatāwā ‘Uthmani, vol. 3, p. 342. 
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extended to him. The father of Barra’ radiyallahu ‘anhu had laid down 
a condition with Hadrat Abū Bakr radiyallahu ‘anhu, and so on. 


عن ual‏ رضي الله عنه أن be‏ لرسول الله صلی الله علیہ وسلم فارسياً كان 
طيب المرق فصنع لرسول الله صلی الله علیہ وسلم ثم جاء يدعوه؛ فقال: وبذه 
لعائشۃ رضى abl‏ تعالل عنہا فقال: لاء فقال رسول الله صل الله علیہ وسلم: 
لاء فعاد يدعوه» فقال رسول الله صلی الله علیہ وسلم:وہذہ قال: لاء قال رسول 
الله صلی الله علیہ وسلم: لاء ثم عاد يدعوه» فقال رسول الله صلى الله علیہ 
وسلم: وبذه» قال: نعم فى ciii‏ فقاما يتدافعان حتى أتيا منزلہ. (رواه مسلم: 
(v/s‏ 


The gist of the above Hadith: A person invited Rasülullah sallallahu 
‘alayhi wa sallam to a meal. Rasülullah sallallahu 'alayhi wa sallam laid 
down the condition that Hadrat ‘A’ishah radiyallahu ‘anha should also 
be included. The man declined. He eventually acquiesced when 
Rastlullah sallallahu ‘alayhi wa sallam asked him a third time. 
Rasülullah sallallahu ‘alayhi wa sallam then brought Hadrat ‘A’ishah 
radiyallahu ‘anha with him. 


Hadrat Abū Bakr radiyallahu 'anhu bought a palanquin for a camel 
from Hadrat ‘Azib radiyallahu ‘anhu and said to him: “Tell your son, 
Barra’, to take this palanquin for me.” Hadrat ‘Azib radiyallahu ‘anhu 
said: “He will take it on condition you relate the story of the Hijrah.” 
Hadrat ‘Azib radiyallahu ‘anhu preconditioned the favour of carrying 
the palanquin with relating the story of the Hijrah, and Hadrat Abi 
Bakr radiyallahu ‘anhu accepted the condition of relating the story. 


(92) cle من‎ Ae الله‎ coo, eae gol اشترى‎ JE axe al رکی‎ lll ge 
فقال أبو بكر رضي الله عنه لعازب رضي‎ deus الله عنه رحلاً بثلاثة عشر‎ 
ge فقال عازب رضي الله عنه لاء‎ (dey di الله عنه: مر البراء فليحمل‎ 
تحدثنا كيف صنعت أنت و رسول الله صل الله علیہ وسلم حين خرجتما من‎ 

مكة. (رواه البخارى: 1010/1 مناقب المباجرين) 
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Jadid Mu‘amalat Ke Shar'i Ahkam: 


This prize from the shopkeeper is a donation, it is not in exchange for 
anything.’ 


Objection: We gauge from the rule stated in Sharh al-Majallah that it is 
not permissible to lay down a one-sided condition in matters related to 
ownership. A gift (hibah) is also listed among tamlikat (items of 
ownership) even though a hibah is a donation. This would mean that it 
is impermissible to lay down a condition in donations. 


Answer: We learn from a more detailed text of Sharh al-Majallah that 
tamlikat which are preconditioned are of two types: 


1. A transaction in which wealth is exchanged for wealth. 
2. A transaction in which wealth is not exchanged for wealth. 


The rules governing each one are different. Transactions of the first 
type become invalid because of the invalid condition. On the other 
hand, those of the second type, an invalid condition which is not 
suited to the transaction is classified as useless (laghw) but valid. In 
other words, when a gift is given to the person, his ownership over it 
will be established. Furthermore, we learn from a text of Shami that 
the condition which is spoken about refers to an unsuitable condition. 
In other words, it is permissible to lay down a suitable condition. And 
in a hibah, an unsuitable condition becomes invalid. 


لكن ما كان فيہ مبادلة مال Jus‏ يبطل Lash‏ بالشرط الفاسد كالبيع وما 
لين كذلك كالبية:والضدقة Y oae Ml,‏ يبطل بالشرط الفاسد بل يصح 
ويلغو الشرط. (شرح المجلة: (Vert‏ 


Donations fall under the second category. Therefore, an unsuitable 
condition will be laghw while the transaction will be correct. 


Note: It seems that Sharh al-Majallah has classified all types of 
conditions to be invalid with respect to conditions. On the other hand, 
‘Allamah Shami rahimahullah says that a suitable condition in a 
donation is valid and permissible while an unsuitable condition is 
invalid. Therefore, if we consider the text of Sharh al-Majallah to refer 
to an unsuitable condition, the objection will be removed. 


170010 Mu'ámalàt Ke Shar Ahkam, vol. 1, p. 126. 
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ويصح تعليق ببة وحوالة JUS,‏ وإبراء L‏ بملائم. (الدر المختار: (soo/o‏ 


وما يصح ولا يبطل بالشرط الفاسد... قولہ والببة والصدقة کوپبتک بذه المائة 
أو تصدقت Sle‏ على أن تخدمنى سنة فتصح ويبطل الشرط SY‏ فاسد By‏ 
جامع الفصولين ويصح تعليق الببة بشرط ملائم... ولو خالفاً تصح الببة لا 
الشرط. (الدر المختار مع رد المحتار: cao‏ سعيد) 


Even from the previously quoted Ahadith we learn that it is valid and 
correct to lay down suitable conditions in donations. 


(2) 


Winning a prize in a competition involving horse-racing, archery, etc. 
and also an academic competition fall under the classification of 
encouragement. The purpose is to improve and progress in a 
particular field. For example, in the first case [horse-racing and 
archery], the object is jihad training; and in the second it is to progress 
academically. On the other hand, the case under question does not aim 
to progress in any attribute or field. 


فيباح فى كل الملاعب cl‏ التى تعلم الفروسية وتعين على الجباد OY‏ جواز 
الجعل فيما مر إنما ثبت بالحديث على خلاف القياس فيجوز ما blae‏ بدون 
الجعل. (فتاوى الشاى: 66/7 سعيد) 

Answer: 


There are three types of occasions when a prize is given: 


a) It is a competition which is of benefit. In such a case, it is 
unanimously considered to be permissible to set aside a one-sided 
prize. In fact, it is preferred. 


b) It is a competition but it neither helps in jihad nor is there any other 
benefit in it. Setting aside a one-sided prize is not preferred even 
though the competition is permissible. It is done as a form of 
encouragement. 


c) It falls under the category of donations, encouragements and 
incentives. If a one-sided prize is set aside, then ‘Allamah Shami 
rahimahullah is of the view that it is permissible. 
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Sonal يسفن‎ pl فيو لم‎ Sl الى كينا وقال هن‎ ple cal JG 
eel) oaa es diy. dE pay dead SY غد‎ ad 
سعيد)‎ saot الشاى:‎ 

Other jurists also permit it. 


رجل قال لآخر من أكل من مالى فبو فى حل قيل لا يحل لأحد أن يأكل 
والفتوى على أنہ يحل. (الفتاوى السراجية» ص: (er‏ 


إذا وضع الرجل مقداراً من السكر أو عدداً من الدرابم بين قوم وقال من شاء 
ا کی ردقال عن اخ مه شما شيو لم تك می Perce sree‏ 
ملكا لء. (الفتاوى البندية: 20/0( 

(3) 


We gauge the verdict of impermissibility from a text of Hadrat 
Maulana Muhammad Yüsuf Ludhyanwi rahimahullah. It reads thus: 


..The essence of this business is to buy and sell with the precondition 
of a prize. The Shari'ah does not permit buying and selling of this type 
- where an external condition is laid down in which the benefit goes to 
one of the two parties.' 


Answer: 


We cannot understand Hadrat Maulana’s text - that a prize is not 
preconditioned with trade. If a person does not want to buy a prize 
coupon, he is not forced to do so. And he can purchase the goods 
without the coupon. We also do not understand what he means by 
"buying and selling with the precondition of a prize". Furthermore, 
the prize is not preconditioned; it is probable. Preconditioned means 
that every buyer will have a right to a prize; whereas this is not the 
case. 


1 Ap Ke Masá'il Aur Oen Kā Hull, vol. 6, p. 277. 
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We gauge the verdict of permissibility from a text of Hadrat Mufti 
Nizam ad-Din Sahib rahimahullah as well - that this additional amount 
is not preconditioned. Rather, it is nothing more than a donation: 


Since there is no certainty in receiving the additional amount, the 
person cannot demand it, and everyone does not receive it. Rather, the 
post office merely announces the distribution of the extra amount 
according to whatever rules it has laid down, and as per the numbers 
[of the receipts] which are announced. One of the persons whose name 
appears receives the extra amount. The extra amount is a donation 
from the post office, and a donation is permissible. It will therefore be 
permissible to accept the additional amount. As for the Hadith which 


refers to a loan which draws profits نفعا)‎ j> قرض‎ JS) - it refers to a profit 
which is preconditioned in the agreement. This is not the case here.’ 


(4) 


Sometimes a prize is given as a cash amount. This is usury because the 
customer is receiving far more than what he had paid for the item. The 
extra amount has been received without having given something in 
exchange. This is why it is usury. 


الربا فضل مال بلا عوض فى معاوضة مال بمال. (تبيين الحقائق: ojt‏ ط: 
ملتان) 
Answer:‏ 


It is impractical to include this as usury because usury refers to a 
preconditioned additional amount in a monetary compensation. In the 
question under discussion, no additional amount is preconditioned; it 
is probable. Neither does every person receive it nor can every person 
demand it. Furthermore, the transaction of the buyer entails an 
exchange of goods - he paid cash and received goods in exchange. 
There is no connection with the prize. The only thing is that the 
buyer’s name has been included in the draw, and if his name is drawn, 
he receives a donation from the seller in the form of a prize. And the 
prize was probable; not certain. 


Observe the following definitions of usury: 


` Muntakhabat Nizam al-Fatawé, vol. 1, pp. 194-195. 
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الربا بوالفضل المستحق لأحد المتعاقدين فى المعاوضة الخالي عن عوض شرط 
فيم. (البداية: (VA/¥‏ 
العناية: 


الربا فى اللغة بو الزيادة... وفى الاصطلاح بو الفضل الخالى عن العوض 
المشروط فى البيع. (العناية: ۷۳ء ومثلم فى الدر المختار: e|‏ سعيد) 


الربا كل زيادة مشروطة فى العقد خالية عن عوض مشروع. (معجم لغة 
الفقباءء ص ۸» وكذا فى الععريفات الفقبية» ص (Ye‏ 
Hadrat Mufti Nizam ad-Din Sahib rahimahullah writes:‏ 


The essence of all the definitions of usury as given by the jurists is that 
in usurious items, there is an exchange transaction; and in the same 
transaction one party receives an extra amount without 
compensation. In other words, a profit is preconditioned in the 
transaction.’ 


This transaction may be objectionable if the prize is in the form of 
cash. If the prize is of a different genus, there can be no objection 
because according to Hanafi scholars, for usury to be realized, there 
has to be the same genus on both sides. 


فالعلة عندنا الكيل مع ال وازن مع الجنس. (البداية: ۷۸/۳) 
وني معجم لغة الفقباء: ربا الفضل بيع شىء من الأموال الربوية بجنسم 
متفاضلاً. (معجم لغة الفقباءء ص: (A‏ 


Allah ta‘ala knows best. 


` Muntakhabat Nizam al-Fatawa, vol. 1, p. 195. 
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LOANS AND DEBTS 
When a debtor delays in repaying 


Question 


A person gave a loan to someone. The debtor is not paying back. The 
creditor is asking repeatedly but the debtor is resorting to delay 
tactics. What is the ruling in this regard? 


Answer 


If a person has no Shar'i excuse and has the means to pay back what he 
owes, but still does not pay back even when asked; then he is 
committing a major act of oppression according to the Sharr'ah. It is 
haram to do this. He must pay back what he owes as quickly as 
possible. 


Observe the following warning to the person who delays repayment 
despite having the means: 


وسلم قال: مطل الغني ظلم. متفق عليم. BIS ta)‏ شريف: 
۱ باب الافلاس والانظارء قديمى) 


Rasülullah sallallahu ‘alayhi wa sallam said: The 
delay of a wealthy person is an act of oppression. 


وعن tl‏ رظي: الله JU JU ae‏ رسول الله صل الله 
علیہ وسلم: لي الواجد يحل عرضہ وعقوبتم» قال ابن 
الباوكة كل عرض Shes‏ "عقوم plaly 6d gue‏ 
داود والنساق. (مشكزة شريف: ٠۳/١‏ باب الافلاس 
والانظارء قديمى) 


Rasülullah sallallahu 'alayhi wa sallam said: “When a 
wealthy person delays [in repaying his debt], his 
honour becomes lawful and it becomes permissible 
to punish him.” Hadrat ‘Abdullah ibn Mubarak 
rahimahullah said: “This means that he will be 
cursed verbally and he will be punished with 
imprisonment.” 
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عن al‏ سعيد الخدري رضي الله عنه قال: صل بنا رسول 
الله صلی الله علیہ وسلم يوماً صلاة العصر بنا بنہار ثم قام 
خطيباً فلم يدع شيئاً يڪون إلى قيام الساعة إلا أخبرنا 
بم... وفيم ألا وخيريم الحسن القضاء الحسن الطلب ألا 
وشربم سيئ القضاء وسين الطلب... الخ. (رواه الترمذى: 
؟/*» باب ما اخبر call‏ صل الله علیہ وسلم اصحابم بما 
ہو كائن الى يوم القيامة» فيصل) 


...Rasülullah sallallahu ‘alayhi wa sallam said: "The 
best of them is the one who pays back a loan in a 
good way, and the one who asks its repayment in a 
kind manner. The worst of them is the one who does 
not pay back a loan in the proper manner, and the 
one who demands its repayment in a cruel way." 


Allah ta‘ala knows best. 
Taking one kilo! wheat on loan 


Question 


If a person sells one kilo of wheat in exchange for one kilo of wheat 
which will be paid back to him after one month, then this is 
impermissible. However, if he gives one kilo of wheat on loan on the 
condition that it will be paid back after one month, then this is 
permissible and commonly practised. When we look at the principle 


the essence of both transactions is the same. The jurists‏ ,الإعتبار للمعاني 


say that kafalah with the condition of bara’ah ad-dayn is hawalah, and 
hawalah with the condition of i'tà' al-madyün is kafalah. They say that 
this is because the meaning is taken into consideration. If the meaning 
is taken into consideration, why is the wheat given on credit 
permissible? 


! The original contains the word sa' which is equals about 3kgs. The kilo 
weight is used for easy understanding. (translator) 
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Answer 


The law demands that this loan also be impermissible. However, 
because Rasūlullāh sallallahu ‘alayhi wa sallam used to take loans and 
had passed away in a state where he had taken a loan from a Jew, we 
say it is permissible on account of the consent of the Hadith. For 
example, salam is excluded from bay‘ al-ma'düm. Also, there is a need 
for a loan. This is why it is permissible to give and take loans. 


عن عائشة رضي الله ls‏ عنہا قالت: توفي رسول الله صلل 
الله علیہ وسلم ودرعم مربونة عند يبودي بثلاثين صاعاً 


‘A’ishah radiyallahu 'anhà said: Rasülullàh sallallahu 
'alayhi wa sallam passed away while his shield was 
mortgaged by a Jew for thirty sa' of barley. 


ge‏ أن dep‏ :رضي JU UB we dtl‏ رول fro ail‏ الله 
علیہ وسلم: من أخذ أموال الناس يريد أداءبا أدى الله عنم 
(أى تر علي أداء C‏ ومن seal‏ يريد sal al‏ )40 

(رواه البخارى: erm‏ باب من أخذ أموال الناس) 


Rasülullah sallallahu ‘alayhi wa salam said: 
"Whoever takes a loan with the intention of paying 
it back, Allah ta'alà makes it easy for him to pay it 
back. Whoever takes a loan with no intention of 
paying it back, Allàh ta'ala destroys him." 


That is, He does not make things easy for him in the future. Instead, He 
causes him further constraint. 


الفرض يشلك ور Sls‏ الارن PIM)‏ عل أن Sle‏ ملك الغارية 
أن لا يخلو إما أن يسلك بہ مسلك المبادلة وبي تمليك الشيء بمثله أو 
ious o GO Sce cds‏ إن الأول eost sedi ASA‏ 
وبذا Y‏ يجو فتعين أن يكون عارية فجعل التقدير كأن المستقرض انتفع 
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بالعين مدة ثم رد ose‏ ما قبض OF ob‏ يرد بدلہ فى الحقيقة وجعل رد بدل 
العين بمنزلة رد العين. ly)‏ الصنائع» فصل فى شرائط القرض» كتاب 
القرض: 2297/7 سعيد) 


ge‏ أي يوسف :فق رواية جوز Seal 55 (3.1) ial iul‏ إذا:قعارف 
Mu‘amalat Ke Shari Ahkam:‏ 0010 


Generally there is leniency in matters related to food and drink. The 
giving and taking of loans in this regard is not for the sake of earning a 
profit. Rather, it is merely to fulfil a temporary need. Minor additions 
and subtractions are not included as usury. Therefore, usury will not 
be established in such items.’ 


Ahsan al-Fatawa: 


Because it is an exchange of one genus for the same genus, one could 
erroneously assume it to be usury while it is not so in reality. Rather, it 
is a loan. It will be usury when there is an exchange of one genus for a 
different one, or when there is an exchange of one genus for the same 
genus, but the words bay‘, mubadalah or mu‘awadah are used. If one 
genus is given and the same genus is returned, but the words bay’, 
mubadalah or mu'awadah were not used; then this is a loan 
irrespective of whether the word loan was used or not. This is 
undoubtedly permissible.’ 


‘Itr Hidayah: 


This type of loan was included in the classification of usury because it 
was a credit transaction of the same genus. However, because its 
purpose is essentially an act of kindness and a favour, then although 
an exchange takes place, the exchange is not the fundamental 
objective. The fundamental objective is to do a favour. The Sharr'ah 
not only permits it, rather it recommends it. Furthermore, the 
scholars concur on its permissibility... 


170010 Mu'ámalàt Ke Shar't Ahkam, vol. 1, p. 187. 
* Ahsan al-Fatawa, vol. 7, p. 173. 
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قولہ وسو ربا وبذا يقتضى فساد القرض لكن ندب الشارع acl!‏ وأجمع الامة 
على جوازه. (حاشية البداية: VU‏ رقم الحاشية ‘(a‏ 


Further reading: Mu'allim al-Figh (Urdu translation of Majmü'ah al- 
Fatawa), vol. 2, p. 176. 


Allah ta‘ala knows best. 
Borrowing rands and paying back in dollars 


Question 


A man gave a loan of R100 000 to another person with a loan period of 
one year. He then says to his debtor: "When you pay me back after one 
year, you must pay me fifteen thousand dollars." Is this permissible? 


Answer 


If the lender says to the borrower: "I am lending you R100000 in 
exchange for fifteen thousand dollars which you must pay back after 
one year," and he hands over the R100 000 in the same assembly, then 
this agreement is permissible. There will be no usury or any other sin 
in it. This is because a currency is not a natural currency (thaman-e- 
khalqi) but a customary currency (thaman-e-urfi). Furthermore, 
currencies of different countries are classified as different species. 
Therefore, taking possession in the same assembly is not necessary; it 
can be deferred. Yes, it is necessary to take possession of one currency 
so that it does not become bay‘ al-kali bi al-kali. 


The following is stated in Fiqhi Maqalat: 


Businessmen and people in general are in the habit of giving the 
currency of one country to a person and saying to him: “You must pay 
me such and such currency after such and such time at such and such 
place." Imam Abü Hanifah rahimahullah is of the view that this is 
permissible because when a thaman is sold, it is not a precondition for 
the thaman to be in the possession of the one selling it. Thus, if the 
currencies are different, it will be permissible to sell them on credit. 


وإذا اشترى الرجل فلوساً بدرابم ونقد الشمن ولم تكن الفلوس عند البائع 
فالبيع جائز OF‏ الفلوس الرانجة كالحقود» وقد بينا أن حكم العقد فى الشمن 


1 Ttr Hidayah, p. 416. 
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وجوبہا ووجودبا معا ولا يشترط قيامبا في ملک بائعبا لصحة العقد كما لا 
يشترط ذلك ف الدرابم والدنانير. (المبسوط للامام السرخسى: £M.‏ باب 
البيع بالفلوس» ادارة القرآن)' 

Jadid Mu‘amalat Ke Shar'i Ahkam: 


The currencies of different countries are classified as items of different 
categories. Their names, etc. are different. Since they are of different 
categories, it is permissible to sell the currency of one country for the 
currency of another country with differences in the amounts. It is also 
permissible to engage in such a business. However, it is essential for 
one of the two parties to take possession of either of the two 
currencies in the assembly of the transaction. If even one party does 
not take possession of it in the assembly, and each party promises to 
pay the other later on, this will not be permissible because it would 
entail separating from the assembly while each one having a debt 
against the other. And this is impermissible as per the teachings of the 
Hadith. 


قال العلامة بربان الدين GEM‏ وإذا عدم الوصفان الجنس ally‏ 
المضموم إليہ حل العفاضل والنساء لعدم العلة المحرمة والأصل فيم الإباحة 
وإذا وجد حرم التفاضل والنساء لوجود العلة وإذا وجد أحدبما وعدم الآخر 
حل العفاضل وحرم النساء. (البداية: eva/v‏ باب الرباء دار الفكر).' 


0010 Mu‘amalat Ke Shar'i Ahkam: 


A precondition for a loan to be permissible is that it has to be mathalt 
(the same item has to be available). Those which are not mathali 
cannot be given on loan. This is because when something is taken on 
loan, it is necessary to give the same thing back. 


قال العلامة الصابوني: ونص الفقباء على أن قرض المكيل والموزون جائن 
كاستقراض الحب والشعير» والعمر والزبيب وكالاستقراض السمن والزيت» 
وکل :ما يخال ويوزن» bly‏ مالا Jee‏ لفلا ,5 )5 cc p dul SWE el‏ 


1 Fight Maqalat, vol. 1, p. 42. 
? Jadid Mu‘amalat Ke Shari Ahkam, vol. 1, p. 139. 
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وبذا مذبب Gl‏ حنيفة وأجاز الشافعية والحنابلة إقراض ما لا مثلم لم إذا كان 
معروف القيمة» فيجب رد القيمة. (فقہ المعاملات) 


The gist of the above is that if a weighed or measured item has 
something like it, it will be permissible to give it as a loan. Those which 
are not mathali, and are known as dhawat al-qiyam, cannot be given as 
loans. However, dirhams, dinàrs and other currencies can be given on 
loan. This is because each country's currency has the like thereof 
within that country.’ 


Allah ta‘ala knows best. 
Collecting extra when the value is less 


Question 


I loaned one thousand rands to Zayd and it was agreed that he will pay 
it back to me within one year. When he is repaying the money to me 
after one year, the value of the one thousand rands has decreased. If I 
were to collect the one thousand rands at last year's value, it will be 
interest. And if I were to collect it at the present value, I will be 
suffering a loss. What can I do to save my self from loss and not 
commit the sin of usury at the same time? 


Answer 


You can only take back the one thousand rands which you loaned; you 
are not allowed to take more. Once you take more than what you 
loaned, it will be usury. When the loan period expires, the mathalt 
amount is returned. This is why it is not permissible to give giyami 
items on loan. A definitional thaman falls under the ruling of a mathali 
item. 


(القرض ہو عقد مخصوص) أى بلفظ القرض ونحوه (يرد على دفع (Sle‏ 
بمنزلة الجنس (مثلى) خرج القيمى (لآخر ليرد مثلہ) (وصح القرض فى مثلى) 
ہو کل ما يضمن بالمثل عند الاستبلاك (لا في غيره)» (قولہ فى مثلى )كالمكيل 
والموزون والمعدود المتقارب كالجوز والبيض... واستقراض من الفلوس الرانجة 
وألعد ال 13S‏ كل جا ككل نونو دن كاعر Os)‏ نعل Be NG‏ 


170010 Mu‘amalat Ke Shar't Ahkam, vol. 1, p. 183. 
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ورخصم. وفي peo! BE‏ لو قال أقرضني gil‏ حنطة فأقرضم ربع حنطة» 
فعلیہ أن يرد مثلہ إلى أن قال وكذلك لو قال أقرضني عشرة درابم غلة بدينارء 
فأعطاه عشرة درابم فعليم مثلباء ولا ينظر إلى غلاء الدرابم ولا إلى رخصہاء 
وف الفتاوى البندية: استقرض حنطة فأعطى مثلبا بعد ما تغير سعربا يجبر 
المقرض على القبول. (الدر المختار مع فتاوى الشای: ore ewe‏ باب القرض» 
سعيد) 


Furthermore, this issue is similar to ghasab (illegal seizure or 
usurpation). If a usurper seizes an item, and its value drops, then when 
he returns the item, he will have to return the same item. The rise or 
fall in the value of that item is not considered. 


فتاوى الشاى: 


ولو وجده المغصوب في بلد الغصب ونقص السعر يأخذ العين لا القيمة يوم 
الغصب. (فتاوى i SLES‏ 0185/1 سعيد) 


البداية: 
بخلاف els‏ السعر إذا رد فى مكان الغصب SY‏ عبارة عن فتور الرغبات 
دون فوات الجزء. (البداية: *إولام) 


If you want to save yourself from loss, you should give gold, e.g. a 
Kruger coin, as a loan. When the term expires, you must collect a 
Kruger coin from the borrower. This is because gold generally 
increases in value; its value does not drop. 


Allah ta‘ala knows best. 
Decreasing the loan when it is paid before-hand 
Question 


A person owes ten thousand rands to another as a deferred loan. The 
borrower says to the lender: "Pardon one thousand rands from it, and I 
will pay you nine thousand rands right now." Is this permissible? 
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Answer 


If a condition of this nature was laid down, then this transaction is 
impermissible. If they agree to it without a precondition, then it will 
be an act of kindness. The lender reduced the amount and did a favour 
to the borrower. The borrower also did a favour to the lender by 
paying back before hand. Also, if a third person says by way of 
reconciliation: “If you drop off such and such amount, the borrower 
will pay you the amount immediately,” then there is leeway for this as 
well. 


Hadrat ‘Abdullah ibn Abi Hadrad radiyallahu ‘anhu owed some money 
to Hadrat Ka‘b ibn Malik radiyallahu ‘anhu. The two were having a 
discussion in the masjid. Rasülullah sallallahu ‘alayhi wa sallam arrived 
and requested the lender to pardon half the amount, and asked the 
borrower to pay the amount immediately. The borrower paid it. 
Rasūlullāh sallallahu 'alayhi wa sallam did not ask whether the debt 
was deferred or immediate. This shows that if it is deferred, some of it 
can be pardoned if it is paid immediately, and this is done as a 
reconciliation or without a precondition. 


وذكر في شرح الكافى للاسبيجابي جواز بذا الصلح مطلقاً على قياس قول أبي 
oleae a cl aO od E‏ ا E sa Glade‏ 
الدائن فى الاقتضاء بحط بعض حقم وحسنء بذا إذا لم يڪن مشروطاً فى 
الآخرء وأما إذا شرط أحدبما في مقابلة الآخر فدخل فى الصلح معاوضة 
gli sled! 3) Alem) old! GE à So, Lob OSG sub‏ 
سعيد) 

If a condition was laid down, it will not be correct. 
المعجل‎ oY 54 قال ولو كانت لہ ألف مؤجلة فصالحہ على خمسمائة حالة لم‎ 
خير من المؤجل وبو غير مستحق بالعقد فيكون بإزاء ما حطہ عنہ وذلک‎ 
باب الصلح عن الدين)‎ «ee اعتياض عن الأجل وسو حرام. (البداية:‎ 
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ألف مؤجل على نصفم حالاً SY‏ اعتياض عن الأجل وہو ple‏ (الدرالمختار 
مع رد المحتار: (at/o‏ 

In short, there must be no precondition. Rather, it must be a promise. 
In other words, the lender says: “Allah willing, if you pay quickly, I 
promise to give you half back.” This is permissible. Similarly, instead 
of cash, a condition for goods may be laid down. For example, “If you 


pay back half the debt in the form of goods,” there is no harm in laying 
down such a condition. 


قال الجصاص فى احكام القرآن: ومن أجاز من السلف إذا قال عجل لي واضع 
عنك فجائز أن يكون أجازوه إذا لم یعجلہ شرطاً فيه وذلك ob‏ يضع عنم 
بغير شرط ويعجل الآخر الباقي بغير شرط. (احكام القرآن: 4٦۷/١‏ باب (LM‏ 
قال ابن الرشد فى بداية المجتبد: أما ضع وتعجل فأجازه ابن عباس رضي الله 
عنه من الصحابة وزفر من فقباء الأمصارء ومنعم جماعة منهم ابن عمر رضي 
الله are‏ من الصحاية ومالك els‏ حتيفة ygtlly‏ 5 وجماعة من :فقنباء الأمضاز 
واختلف قول الشافعي في ذلک» فأجاز مالك وجمبور من ينكر "ضع وتعجل" 
أن يتعجل الرجل في دینہ Jost‏ عرضاً يأخذه وإن كانت قیمتہ أقل من دینہ. 
(بداية المجتبد: ٠۸/١‏ باب فى بيوع الذرائع الربوية) 

If the debt is immediate, there is leeway to decrease it. 
KÍ ومن لہ على آخر ألف دربم حالة فقال: اد إلي غداً منبا خمسمائة على‎ 
بريء من الفضل ففعل فبو بريء. (شرح العناية على بامش فتح القدير:‎ 
)017 دار الفكرء وكذا فى البنياية للعينى: الجزء الغالث» ص‎ ۸ 


Allah ta‘ala knows best. 
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Repayment of a loan after twenty years 


Question 


Twenty years ago, a woman sold a vehicle for R45 000 (this was the 
market value at the time). The buyer did not pay the amount. He has 
repented now and wants to pay back the amount. However, R45 000 
after twenty years is a small amount. Its buying power has dropped 
considerably. Can the seller ask for a higher amount? 


Answer 


If the buyer is paying back after twenty years, he will have to pay 
R45 000. The seller cannot ask for more. This is because a currency is a 
definitional thaman and not mathali. Increase and decrease in value is 
not considered. 


j^. ورن‎ dies E alls dL نتوين‎ gr ol is 
الحاكم. لو قال أقرضني‎ BE By مضمون بمثلہ فلا عبرة لغلائہ ورخصم.‎ ps 
إلى أن قال وکذلک لو قال‎ Ja دانق حنطة فأقرضم ربع حنطة» فعلیہ أن يرد‎ 
أقرضني عشرة درابم غلة بدینارء فأعطاه عشرة درابم فعلیہ ملہاء ولا ينظر‎ 
وفى الفتاوى البندية: استقرض حنطة‎ duas, إلى غلاء الدرابم ولا إلى‎ 
فأعطى مثلبا بعد ما تغير سعربا يحبر المقرض عل القبول. (الدر المختار مع‎ 

فتاوى الشای: ewe‏ 275 باب القرض» سعيد) 
Furthermore, this issue is similar to ghasab (illegal seizure or‏ 
usurpation). If a usurper seizes an item, and its value drops, then when‏ 
he returns the item, he will have to return the same item. The rise or‏ 


fall in the value of that item is not considered. 


فتاوى الشای: 


ولو وجده المغصوب في بلد الغصب ونقص السعر يأخذ العين لا القيمة يوم 
الغصب. (فتاوى الشای: ۰۸٩/١‏ سعيد) 
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البداية: 
بخلاف els‏ السعر إذا رد فى مكان الغصب SY‏ عبارة عن فتور الرغبات 
دون فوات الجزء. (البداية: */ولام) 


Allah ta‘ala knows best. 
A person in debt giving optional charity 
Question 


Can a person who is in debt give optional charity? Will he be rewarded 
for his charity or will he be sinful? 


Answer 


An optional charity is optional while the repayment of a debt is 
obligatory. The obligatory has to be fulfilled first. Yes, if the debtor 
pays due importance to paying his debt and gives some optional 
charity as well, he will receive the reward for charity. 


ومن تصدق وہو محتاج أو ol‏ محتاج أو علیہ دين فالدين أحق أن يقضى من 
الضدقة us of gall, dally alls‏ الق Y ol‏ رن Y, bet‏ 
أبلء محتاجاً ولا یکون علیہ دين فإذا كان علیہ دين فالواجب أن يقضى دينم» 
clad,‏ الدية Bacall ge gel‏ والعتق clan oY Ally‏ والفرافضن قبل 
النوافل» ولیس لأحد إتلاف نفسہ وإتلاف أبلم وإحياء غیرہ Lily‏ علیہ 
إحياء غيره بعد إحياء نفسم وأہلہ إذ ہما أوجب علیہ من حق سائر الناس. 
(عمدة القارى: ef‏ باب لا صدقة الا عن ظہر غنى» ملتان) 


وعن Ql‏ بريرة رضي الله عنه عن cell‏ صل الله عليه وسلم قال: من أخذ 
أموال Goll‏ يريد Gol belal‏ الله عدن ومن Xl‏ يزيد asl Gas]‏ الله. 
eJ Spel X ya Ob er^ sua I oly)‏ ( 

Fatawa Mahmüdiyyah: 


The donation is optional while the payment of his debt is obligatory. If 
a person performs optional salah while he has obligatory salahs to 
perform, he still receives the reward for the optional. As for his delay 
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in paying his debt, he will be accountable for it. It will not be correct to 
say that he will not receive a reward for the optional charity. 
Nonetheless, he must give due importance to repaying his debt.’ 


Allah ta‘ala knows best. 
Giving more when repaying a loan 


Question 


When repaying a loan, is it permissible for a person to give more than 
what he borrowed? Bear in mind that the additional amount was not 
preconditioned in the agreement. The debtor pays more incidentally 
at the time of repayment. What is the ruling? 


Answer 


Giving more at the time of repaying a debt is permissible only if it is 
done incidentally, the additional amount was not preconditioned in 
the agreement, it is not a practice in that society for the creditor to 
expect more, and no displeasure is expressed when an additional 
amount is not given. If these conditions are not fulfilled, it will not be 
permissible to give more. 


عن al‏ بريرة رضي الله عنه قال: استقرض رسول الله صلی الله علیہ وسلم 
مستا فأعطی مستا خيراً من “مسنم وقال GUS‏ أحاشكه قضاء: (رواه 
الترمذى: ٥/۱‏ ورواه ابن ماجم فى باب السلم فى الحيوان) 

وعلى بامش الترمذي: وف الحديث دليل على أن رد الأجود فى القرض من 
مكارم الأخلاق وليست من الأموال الربوية وأيضاً لم يكن مشروطاً في 
صلب العقد. (حاشية الترمذى» للمحدث احمد على السبارنيورى: (A/N‏ 

وني شرح مسلم للإمام النووي: lady‏ يستحب لمن علیہ دين من قرض 
وغيره أن يرد أجود من الذي عليہ وبذا من السنة ومكارم الأخلاق وليس ببو 
من قرض جر منفعة فإنء منبي عنم OV‏ المنبي عنم ما كان مشروطاً في عقد 
القرض. (الشرح الكامل: (e‏ 


1 Fatàwá Mahmüdiyyah, vol. 16, p. 424. 
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(وكذا فى تكملة فتح (EN e d‏ 

jhe bp بلا‎ ael clad Ob Gad ها‎ fee mle ا لخا وان‎ jal d 
سعيد)‎ ٠٠٠/١ (الدر المختار:‎ 

ولا يجوز قرض جر ob la‏ أقرضم درابم مكسورة بشرط رد صحیحہ أو 
أقرضم طعاماً في مكان بشرط رده في مكان آخر فإن sse duas‏ فرط مما 
(البحر الرائق: 2122/5 تتمة فى مسائل القرض» كوئتة) 


وإذا رجح فى بدل القرض ولم يكن الرجحان مشروطاً فى القرض فلا بأس بم 
كذا فى gall‏ قال محمد في كتاب الصرف أن UI‏ حنيفة کان يكره كل قرض 
جر منفعة» قال الكرخج: ذا إذا كانت المنفعة مشروطة فى العقد بأن أقرض 
غلة ليرد علیہ صحاحاً أو ما أشبہ ذلك OB‏ لم تكن المنفعة مشروطة فى 
saat‏ فأعطاه ade V opel uo REAL‏ فلا Gul‏ ين Hsc]! sylaall)‏ 
|<( 


Jadid Mu‘amalat Ke Shari Ahkam: 


It is haram to derive benefit from a loan, in the sense that the person 
who gives the loan lays down a condition or it is a practice in that 
society for the borrower to give more than the amount which he 
borrowed. If an additional amount is not preconditioned in the 
agreement and the debtor merely gives more out of his good will, it is 
not classified as usury in the Sharrah. In fact, it is better to do this. 


لیت ple‏ يق aue‏ الله رضي الله Axe‏ قال DOW‏ غل us‏ ائله A ee‏ 
علیہ وسلم حق فأعطاني وزادني. (اخرجم الشيخان والامام احمد)' 


170010 Mu amalat Ke Shar't Ahkam, vol. 1, p. 183. 
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Further reading: Bada'i' as-Saná'i, vol. 7, p. 395; Mirqat al-Mafatih, vol. 6, 
p. 99; Ila’ as-Sunan, vol. 14, p. 521; Imdad al-Ahkam, vol. 3, p. 489; Ap Ke 
Masá'il Aur Oen Kā Hull, vol. 6, p. 161; Fatawa Mahmidiyyah, vol. 16, p. 
413; Kitab al-Fatāwā, vol. 5, p. 373. 


Allah ta‘ala knows best. 
Bringing a debt forward when a debtor dies 


Question 


A debtor passed away while his debt was deferred. Will it be brought 
forward now that he has passed away? What I mean is that a person 
took a loan to buy goods in instalments. It was agreed that he will 
repay the loan in instalments over a period of one or two years. Now 
that he has passed away, will the debt have to be paid immediately or 
will it be paid in instalments over the agreed period? 


Answer 


According to Hanafi scholars, when a time-period is laid down for the 
repayment of a loan, the time-period does not become obligatory. This 
is because a loan is an act of kindness, and there is no compulsion in a 
donation. Therefore, the lender can ask for the repayment of his loan 
whenever he wants. Yes, a time-period is like a promise; and religious 
integrity demands that the promise be fulfilled. This is why a borrower 
should be given a respite. However, now that he has passed away, his 
wealth has been transferred to his heirs. And it is necessary to pay off 
all debts before the distribution of the estate. Based on this, the 
deferred debt will be brought forward and it will be necessary to pay it 
immediately. Yes, if everyone agrees on a deferred payment and 
repayment in instalments, there is no objection to doing this as stated 
by the author of Muhit and Imàm Qadi Khan. 


عبد شارك 

اختلف العلماء في تأخير الدين فى القرض إلى أجل فقال أبو حنيفة وأصحابم: 
dios COR ale‏ الكل أن ue‏ لكل pa adeb] ub‏ عبد SUS‏ 
العارية وغيربا SY‏ عندم من باب العدة والببة غير مقبوضة وو قول 
الحارث العکل وأصحابء وإبرابيم Gell‏ وقال ابن Gh‏ شيبة: وبہ نأخذ. 
(عمدة القارى: ٠٥/۹‏ باب اذا اقرضم الى اجل eue‏ ط: ملتان) 
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احكام التركات والمواريث: 

Leb us oY Sb be hell 3 ol Gal,‏ تلص عقن 
الميراث لا يتخلص إلا بعد أذاء الديى lg)‏ تعال: من بعد وضية يوضئ :يها أو 
دين. (احكام التركات والمواريث» لمحمد ابو زبرة» ص (s+‏ 


فتاوى الشای: 


قولہ ودين الميت: أى لو مات المديون وحل JUI‏ فأجل الدائن وارثء لم يصح 
oF‏ الدين الذمة وفائدة العأجيل أن يعجر فيودى الديق من clas‏ الال Il‏ 
elena) Sy All ows GIA ye ob‏ الین uas SG‏ اا جل كذ à‏ 
الخلاصة وظابره أنه في كل دين وذكره فى القنية فى القرض» OH‏ وف الفتح مثل 
فق" Gy WG seb Real‏ دا جزل dle fades,‏ عل لحنت لهو 
والصحيح أنہ قول الكل لأن الأجل صفة الدين ولا دين على الوارث فلا يثبت 
الأجل في حقہ ولا tele‏ لفن هر Y ea‏ مو شفط فى 28 لوت لا 
asd‏ المال SY‏ عين والأعيان لا تقبل العأجيل» وف البرجندى قال 
صاحب المحيط: الأصح ol cue‏ تأجيلہ صحيح وبكذا gal‏ الإمام 
قاضيخان. (فتاوى الشائى: 4٠58/5‏ سعيد» وكذا ف البحر الرائق: ٠٠٩/١‏ كوئتة) 


d‏ تنوير الأبصار: ولزم تأجيل كل دين إلا القرض فلا يلزم تأجيلء. وف 
الشامية: أى يصح تأجيلء مع کونہ غير لازم فللمقرض الرجوع عنہ» لكن 
قال فى البداية: ee ob‏ لا يصح SY‏ إعارة و صلة ف الابتداء Ge‏ يصح 
بلفظة الإعارة ولا يملكہ من لا يملك التبرع كالوصى والصبى ومعاوضة فى 
الانتباء فعلى اعتبار الابتداء لا يلزم العأجيل AS‏ كما فى الإعارة إذ لا جبر فى 
العبرع. (فتاوى الشاى: 6 سعيد) 
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ual‏ الكبرى: 
عن علي رضي الله عنه قال:كان رسول الله صلی الله علیہ وسلم STS!‏ بجنازة 
doa d‏ عن oe sch‏ عمل الل إلا أن يمال ge‏ دوك شال dB ol‏ | 
ليس من ميت يموت وعليم دين إلا وسو مرتهن بدينم. (رواه البيبقى: evv [A‏ 

باب وجوب الحق بالضمان) 


احكام التركات: 
Seq Dua‏ يصن poll,‏ اهناف ial‏ :63 اليذه daisy il) col‏ 
بالقضاء وذلك يقتضى سقوط الأجل. (احكام التركات» ص (vs‏ 
Allah ta'alà knows best.‏ 
Resorting to stratagems to collect one's debt‏ 


Question 


A person is owed some money but his debtor is refusing to pay. Can 
the creditor resort to other means and stratagems to collect his debt? 


Answer 


The original verdict of Hanafi scholars is that it is not permissible to 
resort to other means to collect one's debt. However, in our times, the 
verdict is that there is leeway to resort to other means. 


(قولہ أطلق الشافعي أخذ خلاف الجنس) أى من النقود أو العروض... قال 
القبستاني: وفیہ إيماء إلى أن لہ أن يأخذ من خلاف جنسم عند المجانسة فى 
المالية وبذا أوسع فيجوز SEY‏ بم ob‏ لم يكن مذببناء فإن الإنسان يعذر فى 
العمل يعنت الضرورة كبا فق Sool‏ قلت: وبذا ما قالوا: إنم لا مستند لم 
لكن رأيت في شرح نظم الكنز للمقدسي من كتاب الحجرء قال: ونقل جد 
والدي لأمم الجمال الأشقر في شرحم للقدوري أن عدم جواز BW‏ من 
خلاف الجنس كان في زمانهم لمطاوعتهم فى الحقوق» والفتوى اليوم على جواز 
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الأخذ عند القدرة من Gl‏ مال كان لا سيما في ديارنا لمداومتهم للعقوق. 
(فتاوى الشاى: ٩/٤‏ كتاب السرقة» سعيد) 

وف الشامية: فلو من جنسہ فلم أخذ قدر حقہ منہ بلا كلام. (فتاوى الشای: 
٦ء‏ باب ما يجوز ارتہانہ» سعيد) 


Ahsan al-Fatawa: 


It is permissible but the person must ensure he never takes more than 
his right. There is no need to inform his debtor after he has retrieved 
his debt. This is especially if there is the fear of his displeasure.’ 


Allah ta‘ala knows best. 
Retrieving one’s debt from an insurance company 


Question 


A person took a loan from someone and cannot repay it. He has passed 
away. He had taken out a life insurance. Can the lender collect his debt 
from the insurance company? 


Answer 


The person may collect his original capital amount which he leant, and 
give the extra interest amount in charity to the poor without the 
intention of reward. It is not permissible for him to use the additional 
amount. If the debt cannot be fully paid from the original capital 
amount and the deceased has not left behind any other wealth, he may 
take the interest amount through the hilah of tamlik. 


Kitab al-Fatawa: 


It is not permissible to take out insurance. From the money which the 
insurance company pays, only that amount is lawful which the person 
had paid to the insurance company. The additional amount is interest. 
It is obligatory to spend it on the poor without the intention of 
reward.’ 


1 Ahsan al-Fatawa, vol. 7, p. 174 as quoted from Radd al-Muhtar, vol. 5, p. 300. 
? Kitab al-Fatawa, vol. 5, p. 360. 
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والحاصل ان علم «Je Yi us‏ وجب رده علیہم» وإلا فإن علم One‏ 

الحرام y‏ يحل cal‏ ويتصدق دم بنية صاحيم. (رد المحتار: 6494/0 مطلب فيمن 
(eens Noses,‏ 

Nizam al-Fatawa: 

After giving it in the ownership of a poor person, it may be used for 

the cleaning of masjid toilets. This is how the leeway will be applied: 

Give the interest money to poor people who are eligible and make 

them owners of it. The latter will then give it as a donation to the 

masjid. 

وقدمنا أن الحيلة أن يتصدق على الفقير» ثم يأمره بفعل ذه الأشياء. الدر 

الفتاوئ: 1949/9( 

Allah ta‘ala knows best. 

Collecting unlawful wealth from a non-Muslim 

Question 


A non-Muslim owes money to a Muslim. It is known that the non- 
Muslim has interest money, usurped money or stolen money. Will it be 
permissible to accept such money as repayment of the debt? 


Answer 
We gauge from the texts of the jurists that a non-Muslim’s ownership 
of haram wealth is affirmed in his favour. Therefore, a Muslim may 
accept it as repayment of the debt. 
فتاوى الشای:‎ 
وجاز أخذ دين على كافر من ثمن خمر لصحة بيعم أى بيع الكافر الخمر لأنہا‎ 
(vAe[* مال متقوم في حقم فملك الفمن فيحل الأخذ منہ. (فتاوى الشای:‎ 
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ولو كان لمسلم على نصراني دين» فباع النصراني خمراً أخذ بشمنها وقضاه المسلم 
من دينم» جاز لہ isi‏ لأن بيعم لہ مباح» ولو كان الدين لمسلم عل مسلم 
فباع المسلم خمراً وأخذ ثمنبا وقضاه صاحب gull‏ كره لم أن يقبض ذلك 
من دینہ» كذا فى السراج cl‏ (الفتاوى البندية: ewo‏ كتاب الكرابية» 
باب فى القرض والدين) 

AL ess‏ البحر الرائق: 


وكره لرب الدين أخذ ثمن خمر Gel‏ مسلم لا كافرء يعني إذا كان لشخص 
مسلم دين على مسلم فباع الذي عليم الدين LA‏ وأخذ ثمنها وقضى الدين لا 
بحل للمدين ERS‏ ذلك بدینہ وإن كان البائع كافراً Sato pice‏ 
والفرق أن البيع فى الوجہ الأول باطل فلم یملک البائع الشمن وبو de‏ على 
ملك المشتري فلا يحل لہ أن يأخذ مال الغير بغير رضاه والبيع فى الوجم SE‏ 
صحيح فملك البائع الشمن OY‏ الخمر مال متقوم في حق الكافر فجاز لہ الأخذ 
بخلاف المسلم. (تكملة البحر الرائق: 0/8» كوئتہ) 


وللاستزادة انظر: (فتاوى الشاى: ٠۸٠/١‏ فصل فى البيع؛ سعيد. وتبيين 
الحقائق: 4۸/۷ كتاب الكرابية) 
Imdad al-Ahkam:‏ 


Although unbelievers are addressed in subsidiary matters related to 
transactions and punishments, the general address is insufficient to 
apply the rule of impermissibility and invalidity. Rather, adherence is 
also a precondition. Those who are classified as harbi do not adhere at 
all to Islamic injunctions - neither in compliance to their beliefs nor in 
opposition to them. Therefore, no matter how they earn their money - 
whether through usury, unlawful seizure, baseless and invalid 
transactions, whether in compliance with or in opposition to their 
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religion - it will be included in their ownership. A Muslim is permitted 
to accept their money as a wage.’ 


Allah ta‘ala knows best. 


Further explanation of the above 


The following needs to be understood. Assuming non-Muslims 
accumulate wealth through stealing and usurpation. Non-Muslim 
dhimmis are classified as ma'münin and mu‘ahidin (those who are 
guaranteed peace and with whom a covenant is made). If they consider 
an act as prohibited in their religion and they acquire wealth in that 
prohibited manner, then it will not be correct for a Muslim to accept 
that particular wealth [which was acquired in a prohibited manner]. 
Yes, if it is mixed with their other wealth and the major portion of it is 
lawful or obtained through the sale of alcohol, etc. - and not through 
stealing and usurping - then a Muslim may accept it as payment for 
his debt. 


Imdad al-Ahkam: 


When dhimmis make an agreement in accordance with their religion 
and do not act against the conditions of the agreement, it will be 
classified as valid even though it may be against the Sharrah. 
However, an agreement which is against their religion and also against 
the conditions of the agreement, it will be classified as invalid. 


ولعل الحق لا يتجاوز عن ذلك ولعل النّديحدث بعد ذلك "Le‏ 


In an incident related to the peace treaty of Hudaybiyah, it is said that 
Hadrat Mughirah ibn Shu'bah radiyallahu ‘anhu killed his polytheistic 
companions while journeying with them. He then took away their 
belongings, came to Madinah and became a Muslim. Rasilullah 
sallallahu ‘alayhi wa sallam said to him: “We accept your Islam but we 
have nothing to do with your wealth.” Hafiz Ibn Hajar rahimahullah 
writes: 


وأما المال فلست منہ في شيء أى لا أتعرض لہ لکونہ أخذه غدراً ووستفاد 
s‏ أذ Y‏ جل 3d‏ أموال BUSI‏ جال الان كدر D geras Xàà JI OY‏ 
BLA Je‏ وال مانة i cess‏ أبليا ماما كان أو Labs’‏ وان أهوال Lash LESH‏ 


1 171060 al-Ahkam, vol. 4, p. 390. 
? Imdàd al-Ahkam, vol. 4, p. 390. 
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تحل بالمحاربة والمغالبة ولعل النبي صلى الله علیہ وسلم ترك المال في يده 
لامكان أن يسلم قومم فیرد اليبم أموالہم. (فتح البارى: eto‏ باب الشروط 
فى الجباد) 


عمدة القارى: 


قال أى المغيرة GV‏ بحر رضي الله عنه: قتلتبم وجئت بأسلابهم الى رسول 
الله صلی الله علیہ وسلم ليخمس أو ليرى فیہا ریہ فقال رسول الله صلی الله 
Ade‏ وك أما JUI‏ قلست مساق شيء يريد في حل لات ol de‏ اأص 
AS AM E Quad‏ وان كانت aM aue E‏ فلا xe LAs) Ja‏ 
الأمن فاذا کان الانسان مصاحباً لہم فقد أمن كل واحد منہم صاحبہ. (عمدة 
القارى: 2741/9 باب الشروط فى الجہاد والمصالحة مع ابل الحرب) 


Those who are classified as harbi do not adhere at all to Islamic 
injunctions - neither in compliance to their beliefs nor in opposition 
to them. Therefore, no matter how they earn their money - whether 
through usury, unlawful seizure, baseless and invalid transactions, 
whether in compliance with or opposition to their religion - it will be 
included in their ownership. A Muslim is permitted to accept their 
money as a wage.’ 


In present times, the non-Muslims of most countries are classified as 
dhimmis and mu'ahidin. Therefore, only that wealth which they 
acquire in line with their beliefs is included in their ownership. 


فتاوى الشاى: 
وجاز أخذ دين على كافر من ثمن خمر لصحة بيعم أى بيع الكافر الخمر UY‏ 
مال متقوم في حقم فملك الفمن فيحل الأخذ منہ. (فتاوى الشای: (vAo[*‏ 


1 171060 al-Ahkam, vol. 4, p. 390. 
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ولو كان لمسلم على نصراني دين» فباع النصراني خمراً أخذ بشمنها وقضاه المسلم 
من دينم» جاز لہ EN‏ لأن بيعم لہ مباح. (الفتاوى البندية: ه/لادى كتاب 
الكرابية» باب فى القرض والدين) 

تكملة البحر الرائق: 


وكره لرب الدين أخذ ثمن خمر Gel‏ مسلم لا كافرء يعني إذا كان لشخص 
مسلم دين على مسلم فباع الذي علیہ الدين LA‏ وأخذ ثمنہا وقضى الدين لا 
يحل للمدين E‏ ذلك بدينم وإن كان البائع کافراً تحار لہ ان اة 
والفرق أن البيع فى الوجہ الأول باطل فلم یملک البائع الشمن وہو de‏ على 
ملك المشتري فلا يحل لہ أن يأخذ مال الغير بغير رضاه والبيع فى الوجم SE‏ 
صحيح فملك البائع الشمن OY‏ الخمر مال متقوم في حق الكافر فجاز لہ الأخذ 
بخلاف المسلم. (تكملة البحر الرائق: ete‏ كوئته) 


Hadrat Maulana Ashraf ‘Ali Thanwi rahimahullah writes in Imdad al- 
Fatawa with reference to the earnings of a woman who embraces Islam 
and what she earned through adultery while she was a non-Muslim: 
Her income is not wholesome because adultery is not lawful in any 
religion." 


وللاستزادة انظر: (فتاوى الشای: »٠۸٠/١‏ فصل فى البيع؛ سعيد. وتبيين 
الحقائق: /ا/78؛» كتاب الكرابية) 


Ownership is also affirmed with respect to wealth which is mixed and 
the major portion is halal. Therefore, it is permissible to accept such 
wealth when a non-Muslim repays his debt. Yes, if it is known that he 
has stolen or usurped wealth, and it is identified as such, then one 
should not accept it. 


1 Imdàd al-Fatawa, vol. 4, p. 144. 
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الدرالمختار مع رد المحتار: 

لو خلط السلطان المال المغصوب JUS‏ ملك LILI oS‏ استبلاك إذا لم 
يمكن تميزه عند Gl‏ حنيفة» وقولہ أرفق» إذ قلما ght‏ مال عن غصب. By‏ 
الشامية: قولہ لأن الخلط استہلاک» أى بمنزلة من حيث أن حق الغير يتعلق 
بالذمةء لا بالأعيان»...لأنا نقول: إنہ لما خلطبا ملکہاء وصار مثلبا les‏ في 
ذمتہ» لا Aue‏ (الدر المختار مع رد المحتار: ؟/٠٩»‏ مطلب فيما لو صادر 
السلطان Astle‏ سعيد) 

الفتاوى البزازية: 

ما يأخذه الأعونة من الأموال ظلماً ويخلطء بمالہ Slay‏ مظلوم آخر يصير 
ملكا لہ وينقطع حق الأول قل کون bare ds]‏ حراماً lat‏ نعم لا cle‏ 
الانتفاع بم قبل أداء البدل فى الصحيح من المذبب. (الفتاوى البزازية على 
بامش البندية» قبيل كتاب الزكاة» )۸۳/٤‏ 

الفتاوى التاتارخانية: 

اشترى بدرابم مغصوبة أو بدرابم اكتسبها من الحرام eat‏ فبذا على وجوه: 
() إما أن دفع إلى البائع تلك الدرابم e‏ ثم اشترى منہ بتلك الدرابم؛ )5( 
إذا اشترى قبل الدفع بتلك الدرابم» ودفعباء (۳) أو اشترى قبل الدفع بتلک 
الدرابم» ودفع غير تلك الدرابم؛ )+( أو اشترى illas‏ ودفع تلك cep ph‏ )2( 
أو اشترى بدرابم آخرء ودفع تلك الدرابم؛ ففى الوجوه US‏ لا يطيب لہ العناول 
قبل ضمان يعني قبل ضمان الدراہم» وبعد الضمان يطيب لم الربح» بكذا ذكره 
فى الجامع الصغير قال أبو الحسن الکرخی: بذا الجواب صحيح فى الوجہ الأول 
Ll Stl,‏ فى الوجہ الغالث والرابع والخامس يطيب ل واليوم قالوا: SPAN‏ 
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على قول Ul‏ الحسن الكرخيء لكثرة الحرام Lads‏ للحرج على الناس» des‏ بذا 
CIEE:‏ الصدر الشبيد. (الفتاوى العاتارخانية: 252/١١‏ ط: ديوبند) 

وللمزيد راجع: (الدر المختار مع رد المحتار: cyra ٠٠/١‏ والدر المختار: 
٦‏ سعيد» وحاشية الطحطاوى على الدر المختار: 0٠٠0/6‏ کوئتہ) 

When wealth is mixed [lawful and unlawful], the major portion is 


considered when the haram wealth is not known and identified. 
Observe the following juridical texts: 


الفتاوى البندية: 

الباب GUI‏ عشر فى الہدایا والضيافات: أبدى إلى lal Te Joy‏ إن كان 
غالب مالم من الحلال فلا باس إلا أن يعلم Sb‏ حرام ob‏ كان الغالب ہو 
الحرام ينبغي أن لا يقبل البدية ولا SU‏ الطعام إلا أن يخبره ao‏ حلال... OY‏ 
أموال الئاس لا تخلو عن قليل حرام فالمعتبر الغالب. (الفتاوى البندية: 
(v£«]o‏ 

المحيط البربانى: 

ceu des Bud oye 3‏ إلى olete ota]‏ کان غالب مالم مق 
حرام لا ينبغي أن يقبل Shy‏ من طعامہ ما لم يخبر أن ذلك المال حلال 
استقرضم أو ورثم» وإن كان غالب مالم من حلال فلا بأس ob‏ يقبل ما لم 
يتبين لہ أن ذلك من الحرام؛ وبذا oY‏ أموال الناس لا تخلو عن قليل حرام و 
تخلو عن كثيره» فيعتبر الغالب ويبنى الحكم عليہ. (المحيط البربانى: ٠٠١/١‏ 
الفصل السابع عشر فى Lad!‏ والضيافات) (وكذا فى الموسوعة الفقبية 
الكويتية: 07/8/١١‏ والاشباه والنظائر: ٠١۳١/١‏ والمبسوط: )1910/٠١‏ 


Jawahir al-Fatawa: 


If a person’s income is both halal and haram, we will have to check the 
following: 
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His halal and haram wealth is separated completely. He uses his halal 
wealth for his personal expenses such as food, drink and clothing, and 
we trust his word; then it will be permissible to eat at his house. If he 
gives a gift and says that it is from his halal wealth, it will be 
permissible to accept it. If his wealth is mixed, the major portion will 
be considered,” 


Allah ta‘ala knows best. 
Taking an interest-loan to pay education fees 


Question 


A wealthy person takes an interest-loan to pay for his son's university 
fees. Is this permissible? 


Answer 


If taking a loan from amwal-e-rabawiyyah means that he takes a loan 
from a bank and will pay interest on it, then this is not permissible. A 
university education is neither obligatory nor is it such a compelling 
reason for committing unlawful actions. If by your question, you mean 
that someone has interest money, and a father takes that interest 
money as a loan for his son - although both father and son are 
classified as wealthy - then the interest money is wajib at-tasadduq 
immediately. It is not correct to give it out as a loan. Yes, if the son is 
classified as poor, is not sahib-e-nisab, and he receives interest money 
by given ownership over it; then it will be valid. He may then use it as 
and where he wants. 


Allah ta‘ala knows best. 
Collecting a debt from haram wealth of a Muslim 


Question 


‘Amr owes some money to Zayd. Zayd knows with certainty that ‘Amr 
is going to repay the loan from interest money. Is it permissible for 
Zayd to collect his debt from the interest money? 


Answer 


A Muslim cannot become an owner of interest money. Interest money 
has to be given in charity immediately. Therefore, it is also 
impermissible to use it to repay a loan to a Muslim. It is also 


! Jawahir al-Fatawa, vol. 3, p. 296 
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impermissible for a lender to collect the amount which he loaned from 
interest money. 


رد المحتار: 

الشباب بن Lett‏ فقال: ہو محمول على ما إذا لم يعلم بذلک أما لو رأى 
الآخر آخر فهو حرام. (رد المحتار: ۸/١‏ سعيد) 

الدرالمختار: 

وجاز أخذ دين على كافر من ثمن خمر لصحة بيعم بخلاف دين على المسلم 
لبطلائم... des‏ بذا لو مات مسلم وترک ثمن حمر باعم مسلم لا يحل لورثتم 
كما aca‏ الزيلى وق الأشباه الخرمة تتتقل. yall)‏ المختان: ٠۸/١‏ شعيد) 
ولو كان الدين لمسلم على مسلم فباع المسلم خمراً وأخذ had‏ وقضاه صاحب 
الدين» كره لہ أن يقبض ذلك من دينمء كذا فى السراج الوباج. (الفتاوى 
البندية: ه/لاحى كتاب الكرابية» باب فى القرض والدين) 

AL ess‏ البحر الرائق: 

وكره لرب الدين أخذ ثمن خمر uel‏ مسلم لا كافر» يعني إذا كان لشخص 
clans‏ دين عل مل فباع الذي he‏ الديق Gad Xl LA‏ وفضى الدين لا 
جل لدو Sh ol‏ ذلك a eed ices) any‏ ی (A5, MA‏ 
والحاصل أن القرض لا يتأدى بكسب الزانية والمغنية والربا لأن الإجارة 


Alles tal eae ds See EG وجا‎ 
من الاجرة فبو‎ b 
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لا يتأدى بہ القرض Vel tly‏ يحل بتبدل اليد وكذا الرباء بذا ما «gaze.‏ والله 
تعالل أعلم-(احسن الفتاوئ: 0186/7 رسالم اداء القرض من الحرام) 

Allah ta‘ala knows best. 

Taking the wealth of a minor as a loan 


Question 


A person wants to take the wealth of his minor son as a loan. Is this 
permissible? 


Answer 


A person may take the wealth of his minor child as a loan for himself; 
he cannot give it on loan to anyone. 


الفتاوى البندية: 

الوصي إذا أراد أن يقرض مال اليتيم من غيره فليس لہ ذلك باتفاق الروايات 
d aS‏ الط فان aya)‏ كن cally SIEM Gly cesis kale‏ 
المشايخ فى الأب لاختلاف الروايات عن Gl‏ حنيفة والصحيح أن الأب بمنزلة 
الوصي لا بمنزلة القاضي ولو قضى الوصي دين نفسم بمال اليتيم لا يجوز ولو 
فعل الأب ذلك جاز. (الفتاوى البندية: ٠۷/١‏ الباب التاسع فى الوصى وما 
(Ses‏ 


فتاوى الشاى: 


تتمة: لو آجره الأب أو الجد أو الوصي eo‏ إذ لہم استعمالہ بلا عوض 
للتبذيب والرياضة فبالعوض «d‏ والوصي لو استأجره لنفسء صح لا لو آجر 
نفسہ لليتيم؛ ولو آجر الأب نفسم لہ صح ولہ قضاء دینہ من مال ولده بخلااف 
ol OU ul s coat‏ کل ele ats Sle ge‏ ل ae Vy lee‏ 
(فتاوى الشای: [y‏ سعيد) 
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مجمع الضمانات: 

ولوقضى الوصي دیون نفسہ بمال اليتيم لا يجوزء ولو فعل الأب ذلك جازلأن 
الوطي :لا يبلك أن Je Gate‏ ال نفس يقل Raul‏ ولات «Ss‏ 
et)‏ الضمانات:؟/ CUI asa‏ الخامس والغلاثون فى الوصى والولى والقاضى) 


جامع احكام الصغار: 
وذكر رحمم الله تعالن Lal‏ في قضاء الجامع الصغير أن الأب لو أخذ مال ولده 
الصغير los‏ جاز. (جامع احكام الصغار: )151/١‏ 
Allah ta‘ala knows best.‏ 
Expenses which are borne during a loan process‏ 


Question 


Expenses such as paper-work are borne during a loan process. Who is 
responsible to pay for these expenses; the lender or the borrower? 


Answer 


The fundamental issue is one of need. The one who is in need will be 
responsible. In this case, the need of the borrower is obvious. 
However, the lender is also, to a certain extent, in need. That is, his 
loan must be repaid to him. The borrower is more in need, so he will 
be responsible for the expenses which are related to the loan. 


البداية: 

وأجرة الكيال وناقد الشمن على البائع أما الكيل فلا بد منہ للتسليم و ہو على 
البائع و معنى بذا إذا بيع مكايلة» وكذا أجرة الوزان والزراع والعداد» Lely‏ 
النقد فالمذكور رواية ابن رستم عن محمد AEN OV‏ يكون بعد التسليمء ألا 
ترى أنه يحكون بعد الوزن والبائع ہو المحتاج إلیہ ليميز ما تعلق به حقہ من 
one‏ أى Goat‏ ال cond‏ وق ley‏ ان ستياقة be ae‏ المترى OY‏ 
يحتاج إلى تسليم الجيد المقدر والجودة تعرف بالنقد LS‏ يعرف القدر بالوزن 
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فيكون علیہ وأجرة وزان geall‏ على المشتري لما بينا أنه بو المحتاج إلى تسليم 
الشمن وبالوزن يتحقق التسليم. (البداية: (csv‏ 
(وكذا فى الفتاوى البندية: ۸/۳ الفصل السادس فيما يلزم المتعاقدين من 
الموؤنة فى تسليم المبيع والعمن) 
المحيط Shall‏ 
ثم أجرة الوزان على المديون» فكذا أجرة SLI‏ فأما إذا Gad‏ رب الدين فقد 
دخل في ضمانہ فإذا ادعی أنء على خلاف حقم كان النقد محتاجاً إليه ليتمكن 
من الرد وذلك يقع لرب الدين فيكون الأجر عليم. (المحيط Skt‏ الفصل 
الغالث فى قبض ee‏ بإذن البائع؛ (۷1/٦‏ 
البحر الرائق: 
وأما أجرة نقد الدين SB‏ على المديون إلا إذا قبض رب الدين الدين ثم ادعى 
عدم النقد فالأجرة على رب الدين SY‏ بالقبض دخل في ضمانہ فالناقد إنما 
lee SG Ged SLs pas‏ ل فا 52 هلين evrfo rail} pull)‏ کات 
البيوع. وكذا فى مجمع الانبر شرح ملتقى الابحر: ory‏ دار الكتب العلمية؛ 
بيروت) 
T E las te‏ لان yal‏ علدو gai dais es al‏ 
والأجرة مونة الرد فتكون عليم. (البداية: 6/9م؟) 
Allah ta'ālā knows best.‏ 
Taking an interest-loan to save one’s self from income tax‏ 


Question 


Can a person take an interest-loan to save himself from income tax? If 
a person has more debts, the government charges him less tax. 
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Answer 


It is best to abstain from every type of usurious transaction. However, 
if the income tax is oppressively high, then at the time of need and for 
the repulsing of harm, their ought to be leeway for taking an interest- 
loan. The jurists permit the payment of bribery for the sake of 
repulsing a harm. 


Jadid Fight Mabahith: 


Paying bribes and interest to save one’s self from income tax and for 
the purchase of expensive items. 


This is undoubtedly permissible because there is benefit for Muslims 
and a repulsing of harm. There ought to be leeway given by even those 
who say that this is impermissible. After all, it is permissible for us to 
progress through trade and business, to buy goods, etc. We have the 
right to do this. When we proceed to acquire our rights, taxes and 
other related matters come as obstacles. Although this is not a state of 
compulsion, it is certainly oppression. And this is a clear harm to us. It 
ought to be permissible for us to adopt these means to protect 
ourselves against oppression and harm.’ 


A juridical principle is quoted by way of substantiation: 

'الضرر یزال' أصلها قولہ صل الله علیہ وسلم: "لا ضرر ولا ضرار"... ويبتنى 

على ذه القاعدة كثير من أبواب الفقہ» فمن ذلك الرد بالعيب وجميع أنواع 

الخيارات و الحجر sla‏ أنواعم على Gall‏ بہ... الخ. LAYI)‏ والنظائر: ١/:ه»»‏ 
القاعدة الخامسة) 

Allah ta‘ala knows best. 

Paying the deceased’s debt from a pension fund 


Question 


Is it permissible to pay the debts of a deceased person from money 
received from a pension fund? 


Answer 


It is permissible to use money received from a pension fund and to pay 
the debts of a deceased person. 


! Jadid Fiqhi Mabahith, vol. 2, p. 499. 
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Kifayatul Mufti: 


The pension which an employee receives on retirement is 
permissible." 


Allah ta‘ala knows best. 
Interest on a delayed repayment of a loan 
Question 


A person took a loan from a company on the condition that if he does 
not pay it back within three months, he will be charged interest. The 
person has the intention of paying it back within three months. What 
is the ruling with regard to taking a loan of this nature? Will he be 
sinning? 

Answer 


If the borrower has a firm intention to pay it back within three 
months, he will be permitted. Nonetheless, it is better to stay away 
from agreements of this nature. 


By the company laying down the condition that it will charge a certain 
additional percentage if the loan is not repaid within three months 
makes this a usurious transaction. A loan is not invalidated by an 
invalid condition. 


وما لا يبطل بالشرط الفاسد القرض... ob‏ قال أقرضتك بذه الماثة بشرط أن 
تخدمني شبراً مثلاً فإنہ لا يبطل ببذا الشرط» وذلك لأن الشروط الفاسدة من 
باب الربا وأنہ يختص بالمبادلة المالية» وبذه العقود كلها ليست بمعاوضة مالية 
فلا تؤثر فيا الشروط الفاسدة» ذكره العيني... وف البزازية: وتعليق القرض 
حرام والشرط لا يلزم- (البحر الرائق: ay‏ باب المتفرقات من كتاب 
البيوع» کوئتہ) 

وكذا فى تبيين الحقائق: ew‏ والفتاوى البزازية على بامش الفتاوى البندية: 


) 


1 Kifayatul Mufti, vol. 8, p. 94. 
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The person must try his utmost to pay it back within three months. If 
he does not, he will be committing the major sin of paying interest. 


Fatawa ‘Uthmani: 


It is essential for the person to do his utmost to pay within the 
specified period so that he is not charged interest.’ 


Taking loans for enjoyment purposes 


Question 


Can a person take a loan merely to raise his living standard and for the 
sake of enjoyment? 


Answer 


The permission to take a loan is on the level of compulsion and 
necessity. A person has to abstain from taking a loan merely for 
luxurious living. 


Islami Fiqh: 


The Sharrah permits the taking of a loan for severe economic needs or 
for the protection of one’s honour and dignity. If a person takes a loan 
for extravagant living, elevating his status and raising his artificial 
living standard; or he takes a loan out of necessity but becomes 
unmindful of its repayment; or delays in repaying despite having the 
means - then he will be a criminal morally and legally. In other words, 
he will be taken to task in the Hereafter, and ought to be punished in 
this world as well.’ 


Allah ta‘ala knows best. 
Buying wheat on credit and paying for it in rands 


Question 


A person took ten kilos of wheat on credit. The debtor says to his 
creditor: “Instead of the ten kilos of wheat, I will pay you ten rands 
after five days.” Is this agreement correct? 


Answer 


Since wheat is being exchanged for ten rands, the money will have to 
be paid immediately. If not, it will entail separating from a debt 


1 Fatāwā ‘Uthmani, vol. 3, p. 353. 
? Islami Figh, vol. 2, p. 429. 
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without payment (iftiraq ‘an ad-dayn bi là ‘iwad). And this is 
impermissible. 


قولہ بداربم مقبوضة الخ فى البزازية من آخر الصرف: إذا كان لم على آخر 
طعام أو فلوس فاشتراه من علیہ بدرابم وتفرقا قبل قبض الدرابم بطل وبذا ما 
يحفظ فإن مستقرض الحنطة أو الشعير يتلفها ثم یطالبہ المالك بها ويعجز عن 
ا مقن داو eral SY ale e‏ 
دين بدين. (فتاوى الشای: cofio‏ فصل فى القرض» سعيد) 

Bahishti Zewar: 


You took two kilos of barley or flour on credit. When the person asked 
for it, you replied: "I do not have the barley now. You may take two 
anahs (money) instead." The person agreed. The money will have to be 
given there and then. If they separate from each other, the agreement 
will be invalid.' 


Allah ta‘ala knows best. 
Making gold the basis of a loan 


Question 


A person gave R15 000 as a loan to a person and said to him: "The 
current value of this [R15 000] is one ounce of gold. When you repay 
me, you must repay me one ounce of gold." After two years, R15 000 
can buy only half an ounce of gold. Does the person have to pay back 
one ounce of gold or only the R15 000? If he refuses to pay it back in 
gold, can he be compelled? 


Answer 


For a loan to be permissible, the jurists lay down the condition of 
mathali. This means that when repaying the loan, the same genus has 
to be repaid. If the lender lays down the condition that a different 
genus must be paid back, then it is a loan in appearance but not in 
reality. Instead, it is an exchange. And the ruling in this regard is that 
currency notes are not classified as thaman-e-khalqi (natural 
currency) but thaman-e-'urfi (customary currency). Therefore, when 
trading in them, the rules of bay' sarf will not apply. Based on this, the 
person's precondition of repaying the loan with one ounce of gold is 


1 Bahishti Zewar, vol. 5, p. 31. 
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correct and this type of credit transaction is permissible. Yes, it is 
essential to take possession of either one of the “currencies” in the 
assembly of the transaction so that it does not entail bay‘ al-kali bi al- 
kali. 


By‏ رد المحتار: سثل الحانوتي عن بح الذہب بالفلوس ics‏ فأجاب بأنہ جوز 
إذا قبض أحد البدلين. (فتاوى الشاى: 80/5 باب الرباء سعيد) 


By‏ المبسوط للإمام السرخسي: إذا اشترى الرجل فلوساً بدرابم ونقد الشمن 
ولم تكن الفلوس عند البائع فالبيع جائز OY‏ الفلوس الرائجة ثمن كالحقود... 
وبيع الفلوس بالدرابم ليس بصرف. (المبسوط: (s/t‏ 
وللاستزادة انظر: (المحيط البربانى: WV‏ والفتاوى البندية: (sec/v‏ 
Fatawa ‘Uthmani:‏ 
Ll‏ الذبب سواء كان تبراً أو مصوغاً فقد أجمع الأئمة الأربعة على أنه لا يعامل 
معاملة البضائع» وإنما يعمل أحكام النقود في جميع Gy‏ لكن "الأوراق 
"ell‏ قد وقع فيم خلاف بين العلماء المعاصرين» oly‏ كثيراً من علماء 
البلاد العربية جعلوبا في حكم الذبب سواء ڊسواءء ولكن Balle‏ 
رسالتي "أحكام الأوراق "Loa‏ وذكرت أنبا ليست قائمة مقام الذبب في 
جميع الأمورء فلا تجري فيبا أحكام الصرف» ولذلك يجوز GRE‏ أن يشترى 
الذبب أو الفضة opido‏ ويجوز Lal‏ أن يشترى الذبب نسيئة بالأوراق 
النقدية ولكن يجب أن يكون تقابض أحد البدلين فى المجلس إذا كان 
Los‏ خالصاء oly‏ يعرف الأجل عند العقد وقد قبل بذا الموقف معظم علماء 
البند وكثير من باكستان» والتفصيل في رسالتي "أحكام الأوراق النقدية". 
(فتاوئ LS ۹/۳ Glare‏ البيوع) 


0010 Mu‘amalat Ke Shar'i Ahkam: 


Take the following example of selling gold/silver on credit: A person 

bought gold jewellery and paid part of the money now and promised 

to pay the balance later on; or bought the entire amount of jewellery 
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on credit. The Shari'ah ruling in this regard is that since the sale and 
purchase of gold/silver through currency notes does not fall under the 
injunctions of bay‘ as-sarf, it is permissible to buy and sell on credit 
provided possession is taken of either of the one in the assembly of the 
transaction. This is so that it does not fall under the ruling of bay‘ al- 
kali bi al-kālī. 


وف البندية: قال: وروى الحسن عن Gh‏ حنيفة إذا اشترى فلوساً بدرابم 
ولیس عند بذا فلوس ولا عند الآخر درابم ثم أن أحدبما دفع وتفرقا جاز 
Oly‏ لم ينقد واحد منها ge‏ تفرقا لم 54 كذا فى المحيط. (الفتاوى البندية: 
۴ الفصل الغالث ف بيع ا 

Ahsan al-Fatawa: 


Currency notes are not like gold and silver coins. Neither are they 
receipts for gold and silver. This is why it is permissible to buy gold 
and silver with them under all conditions - with differences in 
amounts and also on credit.’ 


Jadid Mu‘amalat Ke Shari Ahkam: 


A precondition for a loan to be permissible is that it has to be mathali 
(the same item has to be available). Those which are not mathali 
cannot be given on loan. This is because when something is taken on 
loan, it is necessary to give the same thing back. 


قال العلامة الصابوني: ونص الفقباء على أن قرض المكيل والموزون lee‏ 
كاستقراض الحب والشعير» والعمر والزبيب وكالاستقراض السمن والزيت» 
وکل ما يكال ويوزن» وأما ما لا مثل لہ فلا يجوز إقراضم JWE‏ والجوبرات» 
وبذا مذبب أبي حنيفة وأجاز الشافعية والحنابلة إقراض ما لا مثلم لم إذا كان 
معروف القيمة» فيجب رد القيمة. (فقہ المعاملات) 

The gist of the above is that if a weighed or measured item has 


something like it, it will be permissible to give it as a loan. Those which 
are not mathali, and are known as dhawat al-qiyam, cannot be given as 


! Jadid Mu'ámalàt Ke Shar Ahkam, vol. 1, p. 128. 
? Ahsan al-Fatawa, vol. 6, p. 518; Fatàwá Haqqüniyyah, vol. 6, p. 124. 
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loans. However, dirhams, dinars and other currencies can be given on 
loan. This is because each country’s currency has the like thereof 
within that country.’ 


Allah ta‘ala knows best. 
Making the strength/weakness of a currency the basis for repaying a loan 


Question 


Khalid gave R10 000 to Bakr as a loan and laid down the condition that 
when he pays him back after two years, he will have to pay an 
additional amount which was caused by the drop in the value of the 
currency. For example, after two years, the buying power of R10 000 
dropped and it would now cost R12 000 to buy the same item. Bakr will 
therefore have to pay back R12 000. 


Answer 


In our present age, a currency falls under the ruling of an independent 
definitional currency (thaman istilahi); it is not subject to the price of 
gold and silver. Since it is classified as an independent currency, then 
as long as it is in vogue, its increase or drop in value is not considered. 
Yes, it is another matter if a currency is completely cancelled. 
Therefore, in the above case, Khalid can only collect R10 000 from Bakr 
after the passage of two years. He has no right to ask for more, or else 
it will be like usury which is impermissible. 


Saks‏ قا Z‏ ^ ضيخان: 
رجل اشترى بالفلوس الرانجة والعدالي في زماننا شيثاً وكسدت الفلوس قبل 
UL al‏ أن gl ME oly JB‏ رض d pae M Ls Vy aislada Y‏ 

ظابر الرواية. (فتاوئ قاضيخان على بامش البندية: orhe‏ باب الصرف) 


PES 


بدائع الصنائع: 
ads ol ce all‏ مع هود s‏ لشف إل yas MOY Ge dena‏ أو P‏ 
لا يوجب بطلان dell‏ ألا ترى أن الدرابم قد ترخص وقد تغلو وبي على 


170010 Mu'ámalàt Ke Shar't Ahkam, vol. 1, p. 183. 
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We‏ أثمان... استقرض شيئاً من ذوات الأمثال وقبضہ ثم انقطع عن أيدى 
الناس... ولو لم تكسد ولکنہا رخصت أو غلت فعلیہ رد مثل ما قبض بلا 
خلاف لا ذكرنا أن صفة الهمنية باقية. (بدائع الصنائع فى ترتيب الشرائع: 
٥‏ فصل فى حكم البيع؛ سعيد) 

فتح القدير: 

فلو لم تكسد ولم تنقطع ولكن نقصت قيمتها قبل القبض فالبيع على حالم 
بالإجماع ولا يتخير البائع»؛ وعكسم لو غلت قيمتها وازدادت فالبيع على حالم 
ولا يتخير المشتري ويطالب بالنقد بذلک العيار الذي كان وقت البيع. (فتح 
القدير: ۷ باب الصرف» دار الفكر) 

(وبكذا فى العناية على بامش فتح ev ver aaa‏ باب الصرف» دار الفكر. 
والكفاية: ۷۹/٦‏ مكتبم رشيدية) 

ولو لم تكسد ولكنبا رخصت أو غلت لم يفسد البيع وللمشتري ما بقي من 
فتح المعين: 

واعلم أن تقييد الاختلاف في رد المثل أو القيمة بالكساد يشير إلى أنبا إذا 
غلت أو رخصت وجب رد المثل بالاتفاق. (فتح المعين للسيدابى السعود: 


(sua eS 
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الجوبرة النيرة: 
وقيد بالكساد لأنبا إذا غلت أو رخصت کان علیہ رد المثل بالاتفاق كذا فى 
النباية. (الجوبرة النيرة: ۰۷۲/۲ باب الصرف»ء امداديم ملتان) 

The following is stated in the annotation to Fatawà Mahmüdiyyah: 
سئلت عن رجل أقرض آخر مقداراً من الريال المجيدي وقت رواجم بثلاثين‎ 
قرش ثم رد المستقرض لم مثل المقدار الذي استقرضم منہ بعد أن نزل إلى‎ 
عشرين قرشأ فامتنع المقرض من قبولم» وطلب منہ صرفہا على سعر ثلاثين‎ 
ليس لم الامتناع من قبول مثل ما‎ ST cold قرشأ فبل ليس لہ ذلک؟‎ 
دفع... ونی نتيجة الفتاوى ما نصہ: والمقبوض على وجہ القرض مضمون بمثلم»‎ 
وفيبا نقلاً عن جامع الفصولين: والواجب فى القرض رد المثل. (الفتاوى‎ 
باب القرض مطلب الواجب فى القرض رد المثل» مكتبة‎ «c ص‎ ALSI 
جامعم فاروقيم)‎ ۰۷/۱٦ حقانية پشاور). (فتاوق حموديم مع تعلیقاتہا:‎ 


Objection 


Some scholars say that consideration ought to be given to the strength 
and weakness of a currency because it drops with the passage of time. 
If we do not give consideration to it, money-lenders will suffer losses. 
This has nothing to do with usury because all that is being done is that 
we are making up for the drop which occurred after two years. These 
scholars quote the following statement of ‘Allamah Shami 
rahimahullah to support their view: 


وف البزازية عن المنتقى غلت الفلوس أو رخصت فعند الإمام الأول Belly‏ 
Yl‏ ليس علیہ غيربا وقال GUI‏ ثانياً علیہ قیمتہا من الدراہم يوم البيع 
والقبض ley‏ الفتوئ» وبكذا فى الذخيرة والخلاصة عن المنتقن. (فتاوى 
الشاى: ٠۳۳/١‏ كتاب البيوع» مطلب فى احكام gäl‏ سعيد) 


What is the answer to this? 
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Answer 
(1) 


A loan is an act of kindness and a favour. The lender must give it with 
the hope of reward and only take back the amount which he loaned. 
There is no room to collect more. If he does, it will be usury. The 
objective of the Shari'ah is that no profit must be made on a loan. As 
for the text of ‘Allamah Shami rahimahullah, he quoted it from 
Bazzaztyyah through the reference of al-Muntaqa. Al-Muntaq@ is written 
by Hakim Shahid which contains rare and uncommon rulings. On the 
other hand, the previously-quoted text of Qàdi Khan rahimahullah is 
the zahir ar-riwayah which is exactly in line with the accepted 
principles of the Shariah. Preference will therefore be given to it. The 
following is stated in Rasm al-Mufti: 


وظابر المروي ليس يعدل عنم إلى SIE‏ إذ ينقل. (رسم (8A: gabl‏ 
2( 


Khulasah, Bazzàziyyah, Dhakhirah, etc. have quoted from Muntaqa. 
‘Allamah Shami, Ibn Nujaym Misri and others quoted from Bazzaziyyah. 
On the other hand, Qàdi Khan, Qadi Isbijabi and other commentators 
and muftis whose texts were quoted above do not take the strength 
and weakness of a currency into consideration. They say that it is 
obligatory to repay only the borrowed amount. 


‘allamah Ibn Nujaym Misrî rahimahullah writes: 
وبكذا فى الذخيرة والخلاصة بالعزو إلى المنتقى‎ Bad وف البزازية معزياً إلى‎ 
وفي فتاوئ قاضيخان يلزمہ المثل وبكذا ذكر الإسبيجابي قال: ولا ينظر إلى‎ 
الصرف» كوئتة)‎ OLS eee القيمة. (البحر الرائق:‎ 

بحوث فى قضايا معاصرة: 

al‏ ووفك 201 7553 وساف to | xt yas‏ #القصوة ممه ان ورد 
المستقرض إلى المقرض مبلغ قرضہ فحسبء بل يضيف إليم قدراً زائداً بنسبة 
الزيادة في قائمة الأسعار... فلو ألزمنا المقترض أن يدفع إليم ما قبض منہء لم 
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يكن ذلك إلا إكمال المالية المقترضة ...وليس زيادة على المالية المقترضة» 
فينبغي أن لا تعتبر بذه الزيادة من الربا + des el‏ 

نكن اطق أن gues Ill s‏ نفل القزاعد dle ye pt‏ عد Se‏ 
لأن القروض يجب ف الشرعية الإسلامية أن تقضى بأمثالهاء وبذا أمر لا 
يختلف فيم اثنان» ...فبقي الآن تعيين المثلية» فالسوال الأساسي thy‏ بل يحب 
أن تتحقق بذه المثلية فى القدر cl)‏ الكيل» والوزن» والعدد) أو فى القيمة 
والمالية؟ Gill,‏ يتحقق من النظر في دلائل القرآن والسنة ومشابدة معاملات 
الناس» أن المثلية المطلوبة فى القرض بى المثلية فى المقدار والكمية» دون 
المثلية فى القيمة US‏ ( بحوث فى قضايا معاصرة: (Ve ewv']N‏ 

(3) 


When Qadi Khan and other muftis hold opposing views, preference is 
given to the view of Qadi Khan according to ‘Allamah Shami in Sharh 
'Uqüd Rasm al-Mufti. 


شرح عقود رسم المفق: 
وسابق الأقوال فى الخانية أى أن أول الأقوال الواقعة في فتاوى الإمام قاضي 
Ju SY Olea done de Spe gle‏ فق أول regal‏ وفيا کارت med‏ 
الأقاويل من المتأخرين اختصرت على قول أو قولين وقدمت ما بو الأظبر 
وأفتتحت Ly‏ سو الأشبر إجابة للطالبين وتيسيراً على الراغبين. (شرح عقود 
رسم المفتى» ص en‏ وفتاوی قاضيخان على بامش البندية: )2/١‏ 

'Allámah Qasim ibn Qatlübgha writes: 
وبذا ما تيسر على مختصر القدوري مع زيادات نص على تصحيحبها القاضى‎ 
الإمام فخر الدين قاضي خان في 'فتاوا" فإنہ من أحق من يعتمد على‎ 
(Wt تصحيحم. (مقدمة التصحيح والترجيح» ص‎ 
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(4) 


Another book written by Hakim Shahid rahimahullah is al-Kaft in 
which he combined the six books - i.e. the zahir ar-riwayah - of Imam 
Muhammad rahimahullah. In it, the buying-power of a currency has 
not been taken into consideration. In it he states that it is obligatory to 
pay back only the same amount. 


‘allamah Shami rahimahullah quotes from al-Kāft: 

BE d‏ الحاكم؛ لو قال أقرضني دانق حنطة فأقرضہ ربع حنطةء فعلیہ أن 

يرد مثلم إلى أن قال وكذلك لو قال أقرضني عشرة درابم غلة بدينارء فأعطاه 

عشرة درابم فعلیہ مثلہاء ولا ینظر إلى غلاء الدراہم ولا إلى رخصہا. (فتاوى 
الشائى: ec ene‏ باب القرض» سعيد) 


When there is a contradiction between the two books of Hakim Shahid 
rahimahullah - al-Kaft and al-Muntaqà - then preference will be given 
to the text of al-Kaft provided it is not in conflict with the accepted 
principles of the Shari'ah. Rare and uncommon rulings come after 
that. This has been the methodology of the Hanafi scholars. 


‘allamah Shāmī rahimahullah writes: 

قال في فتح القدير وغيره إن كتاب GEN‏ بو جمع كلام محمد في کتبہ الست 

التي بي كتب ظابر الرواية انتبى» وفي شرح الأشباه للعلامة إبرابيم البيري 

اعلم أن من كتب مسائل الأصول كتاب الكافي للحاكم الشبيد وبو US‏ 

معتمد في نقل المذبب شرحم dele‏ من المشايخ منهم شمس الأثمة 
السرخسي. (شرح عقود رسم OY gall‏ 
)5( 


This opinion of Imam Abū Yusuf rahimahullah is with regard to 
currencies which are linked to gold and silver. Nowadays, a currency 
falls under the category of an independent definitional currency. It is 
neither linked to nor subject to anything. 


Mufti Muhammad Taqi ‘Uthmani Sahib writes: 


598 


فاستدل. بغض الاقتضاديين عل Sl‏ إذا وجب الدين في صوزة: الفلوس؛ 
فالواجب أداء Gale Lb T3] Grud‏ الغلا yas Ms‏ ولكن s‏ الاسعدلال 
غير صحيح» والحقيقة أن مذبب ad‏ يوسف لا علاقة لہ بفكرة ربط الديون 
بقائمة الأسعار... والواقع أن الفلوس ف الأزمنة المتقدمة كانت مرتبطة بنقود 
pill‏ والفضة» تقوم على أساسهاء وتعتبر كالفكة للنقود الذببية والفضية» 
فكانث عشرة فلوس Sls‏ تعادل دريماً واحداً من الفضة:» فكان القلس الواحد 
يعتبر عشر الدربم الفضى» ولكن قيمة الفلس بذه لم تكن مقدرة على 
أساس قيمتها الذاتية» وإنما كانت قيمة رمزية اصطلح عليها الاس؛ فكان من 
الممكن أن يتغير بذا الاصطلاح. 
والذي يظبر لي - dl,‏ اعلم - أن أساس الخلاف بين gl‏ يوسف والجمبور 
مبني على اختلافبم في تكييف بذه الفلوس» فيبدو أن جمبور الفقباء اعتبروا 
الفلوس أثماناً اصطلاحية مستقلة غير مربوطة بالدرابم والدنانير ارتباطاً 
ذاقنا فتن he eal‏ ا Se‏ تش tall‏ دون dk s‏ 
قيمتها بالنسبة للدرابم» gol Lely‏ يوسف فاعتبر الفلوس أجزاء اصطلاحية 
كالفكة للدريم؛ فالمقصود بالاقتراض عنده ليس عدد الفلوس وإنما المقصود 
اقتراض أجزاء للدربم بمثلبا ذلك العدد من الفلوس. 
فالحاصل أن قول الإمام أبي يوسف Ls}‏ يتأق في فلوس مرتبطة بثمن آخر 
ارتباطاً دائماً يجعلہا كالأجزاء والفكة لذلك العمنء أما النقود الورقية ce gall‏ 
قليست مرتبظة بشن آخن apres Vy‏ کالاجزاء والفكة J‏ وإنما بي oll‏ 
اصطلاحية مستقلة. ( بحوث فى قضايا فقبية معاصرة: (VAA NY A/S‏ 

(6) 


Our scholars have always instructed staying away from the filth and 
stench of usury. They even prohibited anything which is akin to usury 
and made certain transactions unlawful merely on the fear of usury. 
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قال ومشايخنا لم يفتوا بجواز ذلك فى العدالى والغطارفة لأنها أعز الأموال في 
ديارنا فلو أبيح العفاضل فيہ ينفتح باب الربا كذا فى البداية والتبيين. 
(الفتاوى البندية: )٠١١/9‏ 
البداية: 
(ومشايخنا) يعني مشايخ ما وراء nell‏ من بخارى وسمرقند (لم يفتوا بجواز 
ذلک) أى بيعبا بجنسها متفاضلاً (فى العدالى والغطارفة) مع أن الغش فيبا 
أكثر من الفضة (لأنبا أعز الأموال في ديارناء فلو أبيح العفاضل Led‏ ينفتح 
باب الربا) الصريح» OB‏ الئاس حينئذٍ يعتادون العفاضل ف الأموال النفيسة 
فيتدرجون إلى ذلك ف النقود الخالصة فمنع Xl M) slaall i5. Lise Ss‏ 
مع فتح القدير: ۷ باب الصرف» دار الفكر) 

(7) 


This issue is similar to usurpation. If a person usurps something and its 
value drops, and he then returns it, he will have to return what he had 
usurped. The rise or fall in the value of that item is not considered. 


فتاوى الشاى: 


ولو وجده (المغصوب) في بلد الغصب وانتقص السعر يأخذ العين لا القيمة 
يوم الغصب. (فتاوى الشای: 2185/7 سعيد) 

البداية: 

بخلاف els‏ السعر إذا رد فى مكان الغصب SY‏ عبارة عن فتور الرغبات 
دون فوات الجزء. (البداية: */ولام) 

Further reading: Buhüth Fi Qadaya Fiqhiyyah Mu'asirah, vol. 1, pp. 173- 


193; Jadid Fight Mabahith, 2; Fatawa Mahmüdiyyah Ma'a Ta'ligat, vol. 16, 
pp. 405-407. 
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Allah ta‘ala knows best. 
Preconditioning a loan with returning a higher quality item 


Question 


Zayd gave 10kgs of average quality wheat as a loan to ‘Amr. He said to 
him: “When you return the loan after one month, you will have to give 
me high quality wheat.” Is this agreement permissible? 


Answer 


When there is an exchange of amwal-e-ribawiyyah (usurious items), it 
has to be a cash transaction and there has to be equality. No 
consideration is given to inferior or superior quality. However, a credit 
transaction is excluded. This is why the Shari'ah permits it even 
though it is paid back at a later date. At the same time, equality is 
essential and necessary in a credit transaction as well. Therefore, 
when returning it, the quantity and quality has to be the same. Laying 
down a condition of returning high quality wheat is synonymous to 
making a profit which is impermissible in a transaction of this nature. 


ولا يجوز قرض بجر Ob le‏ اقرضم درابم مكسورة بشرط رد صحيحة او 
أقرضم LLL‏ في مكان بشرط رده في مكان آخر. (البحر الرائق: 0122/7 تتمة فى 
مسائل القرض» كوئتة) 


. S 


بدائع الصنائع: 
وأما (الشرائط) الذي يرجع إلى نفس القرض Gls‏ کون قور ce‏ اا 
ob‏ کان لم يجز نحو ما إذا أقرضم درابم غلة على أن یرد علیہ صحاحاً أو 
أقرضم وشرط شرطاً لم فیہ منفعة لما روي عن رسول الله صلی الله علیہ وسلم 
أنه نبى عن قرض جر o, Gs‏ الزيادة تشبم الربا لأنبا فضل لا يقابلء 
عوض والتحرز عن حقيقية الربا وعن شبهة الربا واجبء بذا إذا كانت الزيادة 
مشروطة فى القرض. (بدائع الصنائع: ۷ سعيد) 
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وفي رد المحتار: قولہ کل قرض جر نفعاً حرام أى إذا کان مشروطاً. (رد 
المحتار: ٠٠/١‏ سعيد) 


اعلاء الستن: 


لا نزاع في حرمة الفضل المشروط فى القرض» سواء كان وصفاً أو as‏ (اعلاء 
السنن: eet M‏ ادارة القرآن) 
‘Itr Hidayah:‏ 
Every loan which is preconditioned by a profit [or some sort of benefit]‏ 
is usury. Rasülullah sallallahu ‘alayhi wa sallam said:‏ 
كل قرض جر نفعا فهو ربا. 
Every loan which draws a profit is usury.‏ 
وللاستزادة انظر: (الفتاوى البندية: etn‏ ومرقات المفاتيح: A/I‏ واعلاء 
السنن: ene‏ والفقہ الحنفى فى ثوبہ الجديد: EE‏ وفتاوى محموديم: ۱۳/۱١‏ 
جامعم فاروقیہ. جديد معامللات کے شرعى احكام: JN‏ كتاب الفتاوى: 
vv [o‏ 


Allah ta‘ala knows best. 
Imposing a monetary fine for delaying payment 


Question 


You stated in volume four of Fatawa Dar al-'Ulüm Zakariyya that some 
‘ulama’ permit monetary fines. Many proofs were presented for it. My 
question is that if a debtor constantly delays in repaying his debt - he 
had taken a loan of 100000 which was to be paid on the 1* of 
September - can I charge him a monetary fine for the delay? For 
example, he will have to pay two thousand for two month’s delay and 
three thousand for three month’s delay. Will this be permissible? 


Answer 


This is totally forbidden. It is not permissible to collect 102000 in 
return for a loan of 100 000. This is classified as usury in the Qur’an. 
That is, the loaned amount increases with the increase in the 
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repayment time. In other words, it is not permissible to lay a fine for a 
loan. Yes, the scholars differ on the issue of monetary fines for 
committing an inappropriate action. One group says that it is 
permissible. Details in this regard can be found in volume four of 
Fatawa Dar al-'Ulüm Zakariyya. 


Also, the sale of a time-period and the collection of a price for it are 
also impermissible. (al-Hidayah, vol. 3, p. 74) 


وكذا فى العبيين: OY‏ الأجل ليس بمال متقوم فلا يقابلہ شيء من الخمن. 
(تبيين الحقائق: )۷۸/٤‏ 
والمبسوط للإمام السرخسبي: فإن مبادلة الأجل بالمال ربا (ألا ترى) أن الشرع 
حرم ربا النساء وليس ذلك إلا شببة مبادلة المال بالأجل فحقيقة ذلك 
Os‏ رباً حراماً di‏ 


In pre-Islamic times, the price used to be increased with the increase 
in the period of the loan. 


Gy‏ تكملة فتح الملبم: ربا النسيئة: وقد عرفم الإمام pi‏ بڪرالجصاص 
due $3655 «le E ad by dl uo aM ua luis‏ هل OS) uo A‏ ا 
الربا محرماً في سائر الأديان السماوية - أخرج ابن جرير عن ابن جريج قال: 
كانت بنو عمرو بن عمير بن عوف يأخذون الربا من بنى المغيرة» SG‏ بنو 
المغيرة يربون لبم فى الجابلية فجاء الإسلام ولبم عليبم مال كثير. وقد أخرج 
ابن أبي حاتم BEI‏ عن عمرو بن الأحوص أن رسول ail‏ صلى ail‏ عليم 
وسلم قال: ألا أن كل ربا كان فى الجابلية موضوع عنكم AS‏ لكم رؤوس 
أموالكم لا تظلمون ولا تظلمون. (تكملة فتح الملبم: (95A co/)‏ 
Allah ta'alà knows best.‏ 
Collecting a debt from a consignee‏ 


Question 


Zayd is owing ‘Umar some money. Although he is able to, Zayd is not 
paying it back. Zayd’s son and a worker work in Zayd’s shop. Does the 
worker or Zayd’s son have the right to give to ‘Umar something from 
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the shop which equals the value of the debt or some amount less than 
it? 


Answer 


‘Umar can collect the amount owed to him or less than it from Zayd or 
from the person whom Zayd entrusted. However, neither the worker 
nor Zayd’s son has the right to pay a creditor from the wealth of the 
original owner, i.e. Zayd. 


البداية: 
كما إذا كانت لہ Call‏ دربم وديعة عند QU]‏ وعلیہ ألف لغيره فلغریمہ أن 
يأخذه إذا ظفر بہ ولیس للمودّع أن يدفعم إليم. (البداية: ۷٦/۳‏ كتاب 
الوديعة) 


دررالحكام شرح ij‏ الاحكام: 

وأما إذا كان مطلوب الدائن من جنس الوديعة فللدائن المرقوم عند ظفره أن 
يأخذ من المستودع مقداراً كافياً لمطلوبم» oly‏ كان إعطاء المستودع غير جائ 
ولا يلزم المستودع الضمان في بذه الحالة. (درر الحكام شرح مجلة الاحكام: 
6 


The gist of these texts is that if a loaned amount cannot be collected 
from the debtor, it can be collected from the one whom he entrusted. 
But the latter does not have the right to give the amount of the debt to 
the creditor. Remember, that a shop may have one’s son, worker or 
hired labourer. A specifically hired labourer is like a müda' 
(consignee/entrusted person). 


كما ہو pall‏ فى كتاب الإجارة. (البداية: ev]‏ تحت باب ضمان الاجير) 


We learn from the above that it is not permissible for the müda' to give 
it, but what if he does give it? Will there be a recompense or not? The 
jurists differ in this regard. 'Allamah Ibn Nujaym Misri rahimahullah 
says that the müda' will be liable. The same is inferred from the text of 
Fatawa Walwalijtyyah. ‘Allamah Badr ad-Din - the author of Jami‘ al- 
Fusülayn - quotes two views. Fatāwā Hindiyyah gives preference to the 
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view that there will be no liability. The same is quoted in Sharh al- 
Majallah. 


الاشباه والنظائر: 
ولو قضى المودّع be‏ دين المودع ضمن على الصحيح. (الاشباه والنظائر: cef‏ 
الفن GLI‏ الفوائد) 


رجل لہ عند رجل All‏ دربم وديعة» ولرجل على المودع ألف دربم دين» فقضى 
المودّع دينم» مما عنده من الوديعة بغير إذن المودع» فهو LAL‏ إن شاء ضمن 
المودّع» وأخذ وديعتم» وسلم IY‏ للآخذء ولیس للمودّع أن يرجع بء على 
أحد SY‏ متبرع بقضاء دیتہ عن oly‏ شاء أجاز القضاء ولا شيء لہ de‏ 
امود ع. (الفتاوى الولوالجية: ٠۳/١‏ الفصل الخامس ف المسائل المتفرقة) 

وفي جامع الفصولين: والمودّع لو قضى دين ربا والدين من جنس الوديعة قيل 
ضمن وقيل لا. (جامع الفصولين: (vec‏ 

(وكذا فى مجمع الضمانات: »25/١‏ الفصل GLI‏ فيمن يضمن المودع بالدفع 
(ASI‏ 


وف الفتاوى البندية: المودّع إذا قضى دين المودع من مال الوديعة يضمن وإن 
كان من جنس الوديعة قيل: لا يضمن uos‏ المختار عند البعض كذا في خزانة 
المفتين. (الفتاوى البندية: (voat‏ 

(وكذا فى شرح المجلة لمحمد خالد الاتاسى: ۷۳/۳ المادة: Nav‏ ودرر PSH‏ 
شرح مجلة الاحكام bed‏ حيدر: (W/E‏ 


Allah ta‘ala knows best. 


605 


When a debtor hands over the responsibility of payment to a third person 


Question 


Bakr owes money to Khalid, while Khalid owes money to ‘Umar. Khalid 
said to ‘Umar: “Do not collect the money from me; take it from Bakr 
because he owes me.” Bakr agreed to this suggestion. Now ‘Umar says: 
“T will collect my money from Khalid," but Khalid is refusing to pay 
and saying: "You had agreed to collect it from Bakr.” Is Khalid's refusal 
valid? In short, if a debtor hands over the responsibility of paying his 
debt to his own debtor, can his creditor collect it from the latter? 


Answer 


When a debtor hands over the payment of his debt to a third person, 
and the latter accepts the responsibility, the creditor cannot demand it 
from his debtor. Thus, in this case, Umar will collect his debt from his 
debtor's debtor - Bakr - and not from Khalid. Yes, if the amount gets 
perished, he may collect it from his debtor. For example, the third 
person passes away and leaves behind nothing, or he rejects the 
handing over of the responsibility for payment and there is no witness 
to it. 


قال وإذا تمت الحوالة بالقبول برئ المحيل من الدين قال فى الفتح بذا قول 
طائفة من المشائخ وسو الصحيح من المذبب... ولا يرجع المحتال على المحيل 
sel tage Gl cc cells... Ai coe ol Y‏ الأمزوى bl ane oll‏ 
ويحلف ولا بينة لہ علیہ أو يموت مفلساً OY‏ العجز عن الوصول يتحقق 
بحل منبما وسو التوى فى الحقيقة. (البداية مع فتح القدير: (r&v [V‏ 


Allah ta‘ala knows best. 


606 


BORROWING, LENDING AND TRUST-KEEPING 


Taking back a loaned item before the due date 
Question 


A person loaned a plot of land to someone for three years so that he 
could plant trees, seeds, etc. He wants to take back the land after one 
year. The borrower says: “I will suffer losses if I were to return it so 
quickly.” What should be done? Will the owner of the land have to pay 
compensation for digging up the seeds? If he will have to pay, how 
much will it be? 


Answer 


The lender has the right to ask the borrower to empty the land before 
the due date. However, it is makrüh to do this. Yes, the lender will 
have to pay for the losses which the borrower will suffer. He will have 
to pay compensation. The lender gave the land so that the person 
could do farming for three years. He now wants it back within one 
year. The borrower will be asked to cut his crop and empty the land. 
Had the crop remained for three years, its value would have been - for 
example - five thousand rands. At the time when he is emptying it, its 
value - for example - is two thousand rands. The loss of three 
thousand rands will have to be paid by the lender. If the lender wants 
to take the crop as well, and the borrower is prepared to give it to him, 
then the lender will have to pay whatever its value is. 


If uprooting the trees could damage the land, the owner of the land 
has the right to reserve the trees for himself and pay the full value of 
them. 


الدرالمختار 

e$, oly‏ العارية فرجع قبلہ WS‏ قلعبما وضمن المعير للمستعيرما نقص 
البناء والغرس بالقلع ob‏ يقوم قائماً إلى المدة المضروبة وتعتبر القيمة يوم 
الاسترداد» بحر. by‏ رد المحتار: (قولہ ما نقص البناء ) بذا مشی علیہ فى الكنز 
والبداية» Sy‏ فى البحر عن المحيط ole‏ القيمة قائماً إلا أن يقلعم 
المستعير ولا ضرر فإن ضر فضمان القيمة مقلوعاً وعبارة المجمع: وألزمناه 
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الضمان فقيل ما نقصبما القلع» وقيل قيمتهما ويملكهماء وقيل إن ضر يخير 
المالك يعنى المعير يخير بين ضمان ما نقص وضمان القيمة» ومثلہ في درر 
البحار والمواہب والملتقى وکلہم قدموا الاول وبعضہم جزم بم وعبر عن غيره 
بقيل فلذا اختاره المصنف وبي رواية القدوري Alyy QUI,‏ الحاكم الشبيد 
(a 1,8) Ye US‏ اقل GLa us‏ شال أريعة SWI ds‏ 
عشرة ضمن ستة» شرح الملتقى. (الدر المختار مع رد المحتار: eo‏ سعيد) 
شرح المجلة 

Oly‏ كان cay‏ العارية ورجع قبل الوقت» صح eas‏ 1 8/55 رات أن 
العارية غير لازمة) ولکنہ يكره لما فيه من خلف الوعد» وضمن pall‏ ما 
نقص البناء والغرس بالقلع SY‏ مغرور من جہتہ حيث ei,‏ لہ فالظابر ہو 
الوفاء بالوعد فيرجع عليہ دفعاً للضرر عن نفس كذا ذكره القدوري فى 
المختصر. Shy‏ الحاكم الشبيد أن يضمن رب الأرض للمستعير قيمة غرسہ 
وبنائم» ويحكونان لہ إلا أن يشاء المستعير أن يرفعهماء ولا یضمنہ قیمتہما 
فيكون لہ ذلك SY‏ ملکہ قالوا: إذاكان فى القلع ضرر بالأرض فالخيار إلى 
رب الأرض» SY‏ صاحب أصل والمستعير صاحب تبع» والترجيح بالأصل. 
(كذافى البداية) 

ull ody ol oy SS be roles reds‏ عل dass]‏ ارج ان يكين 
موقتة والقلع لا يضرء فالمستعير oe‏ بالقلع ويضمن لہ pall‏ ما نقص البناء 
ally‏ « على ما وضحتم بذه المادة» وبذه رواية القدوري وعليبا مشت المجلة 
تبعاً للبداية والكنز Ul, dopey‏ على رواية الحاكم الشهيد فالمعير 
يتملكہما بقيمتهما قائمين» إلا أن يشاء المستعير قلعبماء ولا يضمن المعير 


0 
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الرابعة: أن تحكون موقتة والقلع يضر بالأرض؛ فالمعير خير بين أن يتملكبما 
بقيمتهما قائمين أو يأمر المستعير بالقلع ويضمن نقص البناء والغرس» على ما 
تبين في متن بذه المادة. (شرح المجلة لمحمد خالد الاتاسى» evo‏ المادة: (Av‏ 
Note: This ruling applies to a building and a tree. If a person is loaned a‏ 
piece of land for agricultural farming, then whether a time period has‏ 


been specified or not, the lender cannot ask the borrower to vacate it 
before the crop matures. Yes, he may pay him an equitable amount. 


أن يرجع بالإعارة ويسترد الأرض قبل وقت الحصاد. 


عبارة الكنز وغيره: ولو استعاربا لیزرعہاء لم تؤخذ منہ حتى يحصد الزرع 

استحساناً وقّت أو لم يوقّت. قال الزيلعي: فيترك بأجر المخلء OY‏ فيم مراعاة 

الحقين» كما فى الإجارة إذا انقضت المدة و الزرع لم يدرك. (شرح المجلة؛ 
لمحمد خالد الاتاسی: ev] vv v‏ المادة: (Ars‏ 

Allah ta'àlà knows best. 

Taking back a building which was loaned 


Question 


A person gave a building to serve as a place of worship. The people of 
the Tabligh Jama‘at began performing salah there. A well-wisher - 
thinking that it is a place of worship - had a room constructed in it. 
Later on, the Jama'at people constructed a masjid and the owner of the 
building sold the building. Now the well-wisher who had a room 
constructed in it wants to be reimbursed for the room so that he may 
spend the money for some other noble purpose. What is the ruling of 
the Shariah? 


Answer 


The owner of the building had loaned it as a place of worship without 
specifying any period. Therefore, he may take it back whenever he 
wants. The person who constructed the room will be instructed to 
demolish the room and have it empty as it was. If the building will not 
suffer any damage on account of demolishing the room, the owner 
cannot stop the person from demolishing it. Yes, if the building or the 
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land could suffer some damage, the owner of the building has the right 
to leave the room as it is and pay the value of its debris. If he wants, he 
may order for it to be demolished. 


In the above case, because the owner sold the building, he will pay the 
value of its debris so that the well-wisher may spend the money for 
some other good cause. 


Ss led‏ رضن لكريين لسار aoo:‏ علي Reto‏ كن gud)‏ أن 
يرجع بالإعارة متى شاءء فإذا رجع لزم المستعير قلع الأشجار ورفع البناء ...لأن 
العارية غير لازمة» فكان لہ أن يرجع أي وقت شاءء وإذا صح الرجوع È‏ 
المستعير شاغلاً أرض المعير» فيكلف تفريغباء ثم إن لم يكن وقّت العارية: 
فلا ON «de Glas‏ المستعير مغتر غير مغرور» حيث اعتمد إطلاق العقد 
cd‏ وعاضل Meal ody cil ay 5S Le‏ عل أريعة nb Lol UY caca‏ مر 
أو موقتة» des‏ كل فإما أن لا يضر القلع بالأرض» أويضرء ففى الصورة «dM‏ 
لم لسر ASV‏ معاد juke‏ 
الخانية: أن تكون غير موقتة والقلع يضرء فالمعير مخير بين أن يتملك البناء 
والغرس بقيمتبما مقلوعين» وبين أن يكلف القلع ولا ضمان عليہ. (شرح 
المجلة» لمحمد خالد ev fev e e T‏ المادة: (Ar)‏ 
وللمزيد أنظر: (شرح العناية: 64/16 على بامش فتح القدير دار الفكر. والدر 
المختار مع رد المحتار: ٠٦/۲١۸‏ سعيد. والفتاوى الہندية: (ery‏ 

Allah ta‘ala knows best. 


Taking back a land before the specified date 


Question 


Zayd loaned a plot of land to ‘Umar so that the latter could construct a 
building on it. He said to him that he may use it for twenty years. 
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‘Umar constructed an informal building. Three years later, Zayd 
became angry at ‘Umar and wants to evict him. ‘Umar considers this to 
be a deception. If ‘Umar were to demolish the house, can he ask Zayd 
to pay for the losses which he incurred? 


Answer 


‘Umar can ask Zayd to pay for the losses. Assuming the building was 
valued at twenty thousand, and after demolishing it, its debris is 
valued at ten thousand; then ‘Umar can ask Zayd to pay this ten 
thousand. Yes, if he gave the land for agricultural purposes and he asks 
for the land before the due date, he will have to wait until the crop 
matures. Zayd can charge ‘Umar a rental for the period from the time 
he asked for the land to be returned until the maturity of the crop. 


Allah ta‘ala knows best. 
The borrower paying a compensation 


Question 


A student borrowed a mobile phone from a fellow student after 
obtaining the latter’s permission. After using it, the student went to 
return it that very night but the owner of the phone was asleep. The 
next day, the madrasah authorities conducted a raid, found the phone 
and broke it. The student who lent the phone is now asking the 
borrower to pay the value of the phone. What is the Shari'ah ruling? Is 
it obligatory on him to pay the value of the phone? 


Answer 


The Shariah ruling with regard to a borrowed item is that for as long 
as it remains with the borrower, it will be classified as an amanah 
without responsibility. This means that it is necessary for the 
borrower to safeguard the item as an entrusted (amanah) item is 
safeguarded. However, if the item breaks or is damaged, there is no 
responsibility or accountability on the borrower. In other words, he 
will not be liable to pay any compensation in the case where the item 
breaks or is damaged coincidentally. However, if he misused the item 
or gave it to irresponsible people, and the item was damaged or the 
person damaged it or broke it intentionally; then in all these cases it 
will be necessary for the borrower to pay compensation. 


Now look at the above issue in the light of the Sharrah. It appears that 

when the madrasah authorities asked for the phone, the borrower 

spoke a lie by saying that he does not have it with him, or when they 

asked him repeatedly, he remained silent. He has committed an act of 

transgression due to which the madrasah authorities broke the phone. 
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Had the borrower clearly stated that the phone belongs to such and 
such student, and they may attach a label with his name on it, the 
madrasah authorities would probably not have broken the phone. If 
the case is as we described, the borrower will have to pay a 
compensation. If the madrasah authorities broke the phone without 
any reason, the borrower will not be liable to pay a compensation. 
However, the second scenario is far fetched. 
OW (والعارية أمانة إن بلكت من غير تعد لم يضمن الخ) إن بلكت العارية‎ 
كان بتعد أوجب الضمان بالإجماع وإن كان بغيره لم يضمن. (شرح العناية على‎ 
دار الفكر)‎ ٩/۷ بامش فتح القدير:‎ 
(ولا تضمن بالبلاك من غير تعد) وشرط الضمان باطل كشرط عدمم فى‎ 
كرو‎ Salas رقو انها واكك )تود ]1 كاده‎ poled By الحو‎ be الريق‎ 
مقيدة كأن يعيره یوماً فلو لم يردبا بعد مضیہ ضمن إذا بلكت كما في شرح‎ 
المجمع وسوالمختار كما فى العمادية. قال فى الشرنبلالية: سواء استعملبا بعد‎ 
الوقت أو لا وذكر صاحب المحيط وشيخ الإسلام: إنما يضمن إذا انتفع بعد‎ 
» ee السعود. (الدر المختار‎ P i ole حينئذ يصير‎ sy مضى الوقت‎ 
العارية» سعيد)‎ LE co/a المحتار:‎ 


شرح المجلة 

العارية أمانة في يد المستعير فإذا بلكت أو ضاعت أو نقصت قيمتها بلا تعد 
ولا تقصير لا يلزم الضمان... وإذا حصل من المستعير تعد أو تقصير بحق 
العارية ثم بلكت أو نقصت قيمتها فبأي سبب كان البلاك أو النقص يلزم 
المستعير الضمان. (شرح المجلة: ev ve‏ المادة: (Art cAW‏ 

ولو زد العوب المستعا ر فلم يجد pall‏ ولا من في عیالہ فأمسكم الليل وبلك لا 
يضمن ولو وجد من في عیالہ ولم يرده يضمن. (الفتاوى البندية: (ery‏ 
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afew shall cesa tS eMe cath dl jolt) أنظرة‎ oa ull, 
(r وفتح باب العناية:‎ v [vis وحاشية الطحطاوى على الدر المختار:‎ 

Allah ta‘ala knows best. 

Damages caused to a borrowed item 


Question 


Zayd borrowed ‘Amr’s car. Some damage occurred to the car while he 
was using it. It is obligatory on Zayd to pay for the damages? Is there 
any difference in the ruling if the damage was caused wittingly or 
unwittingly? What if the damage was caused because he was driving 
beyond the speed limit? 


Answer 


If Zayd drove the car in a regular and standard manner, and some 
damage occurred without his committing any offence, then he is not 
accountable and he will not be liable to pay any compensation. Yes, if 
he drove in an irregular manner and committed an offence, Zayd will 
be responsible for the damage. Similarly, if he drove beyond the speed 
limit and broke the law, and some damage occurred, Zayd will be 
responsible for the damage. 


وأما حكمها (العارية) فهو ملك المنفعة للمستعير بغير عوض أو ما ہو ملحق 
بالمنفعة عرفاً bus bles‏ كذا فى البدائع» والعارية أمانة إن بلكت من غير 
تعد لم يضمنها ... ولو تعدى ضمن بالإجماع نحو أن يحمل عليبا ما يعلم Lol‏ 
a: y‏ مقر كد لك إذا aal‏ ليلا Ls gl‏ قينا لا wil gall aod Genny‏ 
فى Gall‏ والعادة» فعطبت ضمن قيمتها كذا في غاية البيان. (الفتاوى 
البندية: OLS evo‏ العارية) 


شرح العناية 
OU du lad esso ol‏ كان عد jam S‏ الدابة ماللا بل ies‏ أو Gal‏ 
العناية على بامش فتح القدير: a/y‏ كتاب العارية» دار الفكر) 
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Islami Figh 

If the lender did not specify the time, place and method of using the 
item; the borrower has the right to use it whenever and however he 
wants. In such a case, if any damage is suffered, the borrower will not 
be responsible for anything. However, if the item is used in a manner 
which is not normally done, then although he received permission to 
use it whenever and however he wants, he will have to pay 
compensation. For example, a person borrows a cycle or motor vehicle 
and drives it on a public road recklessly or beyond the speed limit. He 
then meets in an accident. The borrower will be responsible to pay for 
the damages. Similarly, he will be responsible to pay for the damages 
of the other party. For example, someone got injured or suffered 
monetary loss. The borrower will have to pay compensation for all 
this.’ 


Allah ta‘ala knows best. 
Renting out a borrowed house 
Question 


Bakr loaned a house to Khalid. Khalid divided it into two sections. He 
lives in one section and he gave the other section on rent. He collects a 
monthly rental for it. Is it permissible to do this? Who has right over 
the rent? 


Answer 


It is not permissible for Khalid to give the borrowed house on rent 
without obtaining permission from the owner. This rental is invalid. It 
will be obligatory to give the rental which he receive in charity. Yes, if 
Bakr permitted him to rent it out, it will be permissible. 


ليس للمستعير أن يواجر المستعار من غيره وإن كانت الإعارة تمليكاً عندنا 
كذا فى الظبرية؛ فإن آجر فعطب ضمن حين سلمہ إلى المستأجر كذا فى 
الكافي» وكان الأجر لہ ويتصدق بہ في قول أبي حنيفة كذا فى المحيط. (الفتاوى 
البندية: ds ul OLS ev‏ باب فى الحصرفات) 


المجلة 


1 Islami Fiqh, vol. 2, p. 498. 
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ليس toa‏ أن يوجر العارية ولا Lop ol‏ بدون إذن المعير. ( مجلة: ev [vo‏ 


المادة: (Av‏ 
تبيين الحقائق 


قولہ HEM OY Cay Y)‏ لازمة فيلزم المعير زيادة الضرر SY‏ لو جازت 
الإجارة من المستعير لما جاز للمعير أن يرجع علیہ حتى يفرغ مدتہا فيتضرر 
فلا يلزمء بغير رضاه. By‏ حاشية الشلبي: قال: فإذا فعل ذلك aly‏ صار 
rs‏ لاض والغافيى: ]ذا قعل يتيلك oN‏ ويقضوق adus Up‏ 
بسبب خبيث وہو استعمال مال الغير فكان سبيلء التصدق. (تبيين الحقائق 
مع الحاشية: ١۸/ه» OLS‏ العارية» ط: ملتان) 


The text of Majallah contains the words بدون إذن المعير‎ and the text of 


Tabyin states slo, .بغير‎ We learn from both that it ought to be 


permissible to rent out a borrowed item provided the permission of 
the lender is obtained. 


Allah ta‘ala knows best. 
Compensation when a person is paid for the service of safekeeping 


Question 


‘Amr gave a valuable item to Bakr for safekeeping. He pays him 
monthly for his service of safekeeping. Incidentally, there was a flood 
and the valuable item got destroyed while under Bakr’s protection. 
‘Amr is asking for the item or its value. Will Bakr be liable? In other 
words, when an item is given for safekeeping and the person is paid 
for his services, will it be necessary to pay for damages in the case 
where it is damaged or destroyed? 


Answer 


The Shari'ah permits the protection of a wadTat and amànat onto a 
person, and specifying an amount to be paid for its safekeeping. In 
such a case, if the item is destroyed while with the person and it was 
possible to protect it, then he will be liable to pay for damages. If not, 
he will not be liable. In the above case, Bakr did not default in the 
item’s protection. Rather, he had placed it in a safe place, but it got 
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destroyed. Bakr is not liable to pay for damages. However, if Bakr 
defaulted in its protection, he will have to pay for damages. 


المودع إذا شرط الأجرة للمودع على حفظ الوديعة صح ولزم Ade‏ كذا في 
جوابر الأخلاطي. (الفتاوى البندية: OLS a [eit‏ الوديعة) 

FARES) 

ms fell jenn Vb O08 job CBW N 
ddl) yas تسريف‎ CSN اوفقي‎ caldi o, al كاكرف سويت‎ 
باب ضمان الاجير)‎ ۸ 

المجلة 

الوديعة أمانة في يد الوديع فإذا بلكت بلا تعد من المستودع وبدون صنعم 
وتقصيره فى الحفظ لا يلزم الضمانء فقط إذا كان الإيداع بأجرة فبلكت أو 
ضاعت بسبب يمكن التحرز عنم لزم المستودع ضمانبا. (مجلة: v/s‏ 
المادة: ۷۷۷» فصل فى احكام الوديعة وضمانها) 

jJ‏ الختا 

وبي (الوديعة) BL‏ بذا حكمبا مع وجوب الحفظ والأداء عند الطلب 
dus Gland,‏ قلا Gea‏ بالئلاك إلا إذا كانت الرديعة بأجن (الدن 
المختار: 5/776» سعيد) 

وف البزازية: لو جعل للكفيل أجراً لم يصح» وذكر الزيلعي أن الوديعة بالأجر 
مضمونة» وف الصيرفية من أحكام الوديعة إذا استأجر المودع المودّع صح. 
(الاشباه والنظائر: ۳۹۹/؟) 
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ومثلم في تبيين الحقائق» وزاد بقولم: والمتاع في يده (أى الأجير (SRAM‏ غير 
Seas JCS SIG discit‏ برجن لذن (eerie cul, debt‏ 
ببدل (فيضمن). (تبيين الحقائق: ewe]o‏ ملتان) 


Ul,‏ من جرف sb Gall‏ يلكت ف ables‏ حفط أجرة SY (yada;‏ وديعة 
بأجرة لكن (eal‏ على عدمہء سانحاني. (رد المحتار: 0/116 كتاب PIM‏ 
سعيد) 

خلاصة الفتاوق 

ob‏ شرط علیہ الضمان إذا بلك يضمن في قولہم جميعاًء لأن الأجير المشترك 
إنما لا يضمن عند أبي حنيفة إذا لم يشترط علیہ الضمان» أما إذا شرط 
يضمنء قال الفقيم gel‏ الليثء الشرط وعدم الشرط سواءء SM‏ أمين» واشتراط 
الضمان على الأمين باطل؛ ويم يفقا. (خلاصة الفتاوئ: (AYY‏ 


Imdad al-Ahkam: 


Where payment is given for the service of safekeeping, the verdict is 
that one does not have to pay for damages.’ 


In short, if the item is destroyed while under the protection of the 
person who is paid for his service of protection, there is difference of 
opinion whether he will be liable to pay compensation or not. There is 
a difference on the fatwa as well. I am of the view that since the owner 
made it a point to pay for the safekeeping of the item, and also said to 
the person that he is liable, then the fatwa of paying compensation 
will be issued. This is more so in our times when people are generally 
lackadaisical. 


Allah ta‘ala knows best. 


1 Imdàád al-Ahkam, vol. 3, p. 637; Idah an-Nawadir, p. 172. 
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Using the entrusted item in a business 


Question 


Zayd gave R100 000.00 rands to ‘Umar for safekeeping. After a few 
days, ‘Umar used the money in his business. After a year, he earned 
R200 000.00 rands from it. ‘Umar obviously has to pay R100 000.00 
rands to Zayd. What about the profit which he heard on account of it? 
Is it ‘Umar’s or Zayd’s? ‘Umar conducted the business without 
permission for himself; and not for Zayd. Is it obligatory to give the 
profit in charity? 


Answer 


If ‘Umar entered into a transaction with the entrusted amount, and 
paid that particular money, then whatever profits he makes from the 
transaction will have to be given in charity. If he entered into a 
transaction with the entrusted amount, but paid for it with some other 
money; or entered into a general transaction and then paid for it with 
the entrusted amount; then in these cases, it will be obligatory to give 
the profit in charity. He cannot use it for himself. Some scholars say 
that even if a transaction was entered into on money in general, even 
then it will be obligatory to give the profit in charity. Caution demands 
that it be given in charity. 


op‏ كانت الوديعة درابم فالدراہم يشترى ببا ثم ينظر إن اشترى بها بعینہا 
ونقدبا لا يطيب لہ الفضل ob‏ اشترى le‏ ونقد غيربا أو GRE‏ بدرابم 
مطلقة ثم نقدبا يطيب لہ الربح بنا OV‏ الدرابم لا تتعين بنفس العقد ما لم 
ad! eau‏ التسليم ay‏ لو اراد ob‏ هله cae Gael LE S03 J ae‏ 
نوع تعين ولبذا لا یملک استرداد المقبوض من البائع ليعطيم مثلہا فلہذا قلنا 
إذا استعان فى العقد والنقد جميعاً بالدرابم الوديعة أو المغصوبة لا يطيب لہ 
الفضل. (المبسوط للامام السرخسى: OLS ١/١١‏ الوديعة) 

الدرالمختار: 

لو تصرف ف المغصوب والوديعة Ob‏ باعہ وربح فیہ إذا کان ذلك متعيناً 
بالإشارة أو بالشراء بدرابم الوديعة أو الغصب ونقدبا يتصدق بربح حصل 
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فیہما إذا كانا Le‏ يتعين بالإشارة o]‏ كنا ما لا يتعين فعلى أربعة أوجم OB‏ 
أشار إليبا ونقدبا فكذلك يتصدق ob‏ أشار إليبا ونقد غيربا أو أشار إلى 
غيربا baw,‏ أو أطلق ولم يشر ونقدبا لا يتصدق فى الصور الغلاث عند 
الكرخي قيل: وبہ يفق. (الدر المختار: YVAN‏ سعيد) 

وكذا في حاشية الطحطاوي عل الدر المختار وزاد بقولم: والمختار sl‏ لا يحل 
مطلقاً كذا فى الملتقى ولو بعد الضمان بو الصحيح كما في فتاوى نوازل 
واختار بعضہم الفتوى على قول الكرخي في زماننا لكثرة الحرام وبذا كلء على 
قولہما وعند gl‏ يوسف لا يتصدق بشيء منہ كما لو اختلف الجنس ذكره 
abst‏ (حاشية الطحطاوى على الدر المختار: t/o‏ وكذا فى الفتاوى 


السراجية» ص: &tA‏ باب المتفرقات) 
Allah ta‘ala knows best.‏ 
When the entrusted item is less than what was given‏ 


Question 


Khalid requested Bakr to keep some money for him as a trust. Bakr 
declined. Khalid persisted, so Bakr took the amount and stored it in a 
safe place. After many days, Khalid asked for the money. Bakr took it 
out and handed it over to Khalid. When he checked it, he found that it 
was less than what he had given. Bakr is saying that he never touched 
the money. Now who is responsible for it? 


Answer 


The ruling with regard to an entrusted item is that if the entrusted 
person was neither heedless nor careless with regard to it, and it gets 
less or destroyed, then he is not liable to pay anything. If he displayed 
shortcomings in safeguarding it, was careless about it, did something 
contrary to what the person asked him to do with it, or used it without 
the person's permission - then in all these cases he will be liable to pay 
compensation. 


In the above case, if Bakr is speaking the truth and the money was not 

moved from where he had stored it, and Khalid had agreed to storing 

it in that place, then Bakr will not be liable. Rasülullah sallallahu 

'alayhi wa sallam said that if an item is destroyed while by a person 
619 


who borrows it or without an entrusted person being deceptive, and 
there was no treachery in it, then he will not be liable for it. 


عن عمرو بن شعيب عن أبيء عن جده عن النبي صل الله علیہ وسلم قال: 
لبس Je‏ الاستعير غير Vy oU fall‏ عل المستودع غير olgy) lew JAM‏ 
(r&y: alas jl‏ 

الإيداع ہو تسليط الغير على حفظ dle‏ والوديعة ما یترک عند الأمين... وبي 
أمانة فلا تضمن بالبلاك لقولہ عليم الصلاة والسلام: لا ضمان على مؤتمن. 
رواه الدارقطنيء» ولأن المودع متبرع فى الحفظ وما على المحسنين من سبيل 
SIU as oy OY,‏ فيكوق as BUSH‏ امالك cae S‏ الان oM,‏ 
فكانوا يحرجون بذلک. (تبيين الحقائق: LE ٦‏ الوديعة» ملتان) 


الوديعة أمانة في يد الوديع فإذا بلكت بلا تعد من المستودع وبدون صنعم 

وتقصيره فى الحفظ لا يلزم الضمان. (شرح المجلة» لمحمد خالد الاتاسى: 
ev [eee‏ المادة: (yvy‏ 

Allah ta‘ala knows best. 

When charity money is confiscated 


Question 


A person has been doing charitable work for a long time in India. He 
lives in England or South Africa. Many people give him their zakah and 
lillah amounts. Some people give him some monies as a trust. Before 
he can go to India, he sends the money over from England or South 
Africa. One of his associates receives the money in India and stores it 
in a safe place. This is done for the sake of safekeeping. A few weeks 
ago, the police - acting under certain suspicions - searched his house. 
They arrested the associate and confiscated all the money. Is the 
person who sent the money liable? Is it necessary for those who gave 
zakah amounts to repay their zakah? 
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Answer 


When something is entrusted to a person, he has to make all efforts to 
safeguard and protect it. If the item is destroyed or damaged without 
committing an excess, carelessness and laziness; then the entrusted 
person is not liable to pay back anything. If he was found wanting in 
the way he safeguarded it or committed an excess in this regard, he 
will be liable. Similarly, if someone appointed a person as a 
representative to convey an item, the ruling is the same as for an 
entrusted person. If the item is destroyed while under the 
representative and without any shortcoming from his side, he will not 
be liable to pay any compensation. 


الدر المختار: 
od daas le oe BS‏ عل حتف مالم Vi labeo codo. eae‏ 
يداع شر pe‏ او TL‏ ? 


حكمها مع وجوب الحفظ والأداء عند الطلب» واستحباب d y‏ فلا تضمن 
SOUL‏ (الدر المختار: ٠/٠٦١‏ سعيد) 


أدائء عند طلب مالكم. (الفتاوى البندية: (eera‏ 


إن المبيع أمانة في يد الموكل» ألا ترى أنه لو بلك في يده فالبلاك على الموكل. 
gle)‏ الصنائع: ۷ سعيد) 


فهو - أى الوكيل - مصدق SV‏ أمين» كذا في حيط السرخسي في باب الوكيل 
مع الموكل إذا اختلفا. (الفتاوى البندية: (v [n&&‏ 


When a person appoints another as a representative to pay zakah on 
his behalf, and the poor are specified and known - they are given the 
zakah every year - then once the representative takes possession of 
the zakah, it will be fulfilled [on behalf of those who had given it to 
him]. If the money is destroyed in any way while being with the 
representative, it will not be necessary to pay the zakah a second time. 
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This is what is gauged from the verdicts of our seniors. The madrasah 
authorities and their collectors fall under the category of 'àmilin-e- 
sadaqah (those employed over the collection and distribution of 
zakah) and become the representatives of the poor. They are 
representatives of the donors [those who gave the zakah] only to the 
extent that they have accepted them as representatives of the poor, 
and therefore handed over their money to them. When the person 
takes possession of the money as a representative, it will be referred to 
as a legal possession by the poor.' 


Tadhkiratur Rashid: 


The principal of a madrasah is a representative of all the 
students...when someone gives something to the principal, his taking 
possession of it is synonymous to the students taking possession of it. 
Once he takes possession of it, ownership of it has left the person who 
gave the thing and enters the ownership of the students.’ 


ضاعت في يد الساعي» OY‏ يده كيد الفقراء. (الدر المختار مع رد المحتار: 
۷۰ سعيد) 

If the recipients of zakah are unspecified and unknown, and the 
representative spends the zakah money according to his discretion, 


the zakah of those who gave it has not been fulfilled. It is necessary for 
them to pay the zakah again. 


قال فى الدر المختار: ولا يخرج عن العبدة بالعزلء بل بالأداء للفقراء. وفى 
الشامية: 

Y)‏ يخرج عن العبدة) فلو ضاعت لا تسقط عنم BE)‏ ولو مات كان ميراثاً 
عنہ» بخلاف ما إذا ضاعت في يد الساعي» OV‏ يده كيد الفقراء. (الدر المختار 
مع رد المحتار: ١۷؟/»‏ سعيد) 


! Refer to 1711060 al-Muftiyyin, vol. 2, p. 1085. 


? Tadhkiratur Rashid, p. 164; 111030 al-Fatāwā, vol. 3, p. 316; Nizam al-Fatawa, p. 
446; Fatawa Mahmüdiyyah, vol. 9, p. 506; Jadid Fiqhi Masai, vol. 1, p. 227. 
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رجل عزل iS,‏ مالم ووضعبا في ناحية exe‏ فسرقہا سارق لا يقطع يده 
للشبية وقليد أن ركا ONS)‏ الفعا رف بع 

Further reading: Fatawa Mahmüdiyyah, vol. 9, p. 480: Kifayatul Mufti, vol. 

4, p. 297; Fatawa Faridiyyah, vol. 3, p. 275. 

Allah ta‘ala knows best. 

When the entire tax amount is not paid to the government 

Question 


Quite often, businessmen collect taxes from their customers but do not 
pay the full amount to the government. Is this tax classified as an 
amanat? Is it necessary to convey it in full? 


Answer 


When businessmen collect tax from their customers, they are 
representatives on behalf of the government, and the tax amount is a 
trust with them. It is necessary to pay it to the government. If not, it 
will amount to treachery. Allah ta'ala says: 


E E کون ورت‎ E ان “بن‎ 308% 7% 232) PEN Uae 
eem: 55 5225 الله‎ VS. IS gall oU 


55 cl; 


O believers! Do not betray Allàh and the Messenger, 
and do not wilfully betray your mutual trusts.1 


SUE EET Ll,‏ اة فاا مالقا لاف ال لاوم وران 
gl‏ فيما في يده كالمودع. (الفتاوى البندية: (v [ew‏ 


Allah ta'ala knows best. 


! Sürah al-Anfal, 8: 27. 
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GIFTS AND DONATIONS 


A pre-conditioned permission to install an ATM 
Question 


A Muslim is running a petrol station. The property belongs to the 
petroleum company and the man took it on rent. A bank wants to 
install an ATM in the petrol station. People will deposit and withdraw 
money from it. The bank has laid down the condition that the one 
running the petrol station will not receive any benefits for the first 
three thousand transactions of the ATM in a month. Once the number 
three thousand is reached, he will receive seventy-five cents for every 
transaction. Is an agreement of this nature permissible? 


Answer 


An agreement of this nature appears to be valid due to the following 
two reasons: 


1. It is classified as tabarru' mashrüt (a pre-conditioned donation). This 
refers to the laying down of a condition for a favour. For example, the 
permission for free usage of three thousand transactions is a tabarru'. 
It is then pre-conditioned with a rental agreement that any number 
above three thousand will be paid as rent by the bank. This becomes a 
tabarru' mashrüt. This agreement is therefore permissible and valid. 


2. It is classified as an ijarah - a rental contract. A condition has been 
laid down in it. However, because it is accepted as a societal norm and 
it does not lead to dispute, the condition does not invalidate the 
agreement. 


cob eros O القياش:‎ de قاض‎ Gaal oY أن ايكون مارفا‎ YI 


البيع الفاسد) 
Additional details can be found in Kitab al-Ijarah.‏ 


Observe the following proofs for tabarru' mashrüt: 

عن ual‏ رضي الله عنه أن جاراً لرسول الله صل الله علیہ وسلم فارسياً كان 
طيب المرق فصنع لرسول الله صلى الله علیہ وسلم ثم جاء يدعوه؛ فقال: وبذه 
لعائشۃ رضى abl‏ تعالل عنہا فقال: لاء فقال رسول الله صل الله علیہ وسلم: 
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لاء فعاد يدعوه» فقال رسول الله صلی الله علیہ وسلم:وبذه» قال: لاء قال رسول 
الله صلی الله علیہ وسلم: لاء ثم عاد يدعوه» فقال رسول الله صلی الله علیہ 
وسلم: وبذه» قال: نعم فى الغالفة» فقاما يتدافعان حتى أتيا منزلء. (رواه مسلم: 
(v/s‏ 


The gist of the above Hadith: A person invited Rasülullah sallallahu 
‘alayhi wa sallam to a meal. Rasülullah sallallahu 'alayhi wa sallam laid 
down the condition that Hadrat ‘A’ishah radiyallahu ‘anha should also 
be included. The man declined. He eventually acquiesced when 
Rasülulláh sallallahu 'alayhi wa sallam asked him a third time. 
Rasülullah sallallahu 'alayhi wa sallam then brought Hadrat ‘A’ishah 
radiyallahu ‘anha with him. 


Hadrat Abū Bakr radiyallahu 'anhu bought a palanquin for a camel 
from Hadrat ‘Azib radiyallahu 'anhu and said to him: "Tell your son, 
Barra’, to take this palanquin for me.” Hadrat ‘Azib radiyallahu 'anhu 
said: "He will take it on condition you relate the story of the Hijrah." 
Hadrat ‘Azib radiyallahu ‘anhu preconditioned the favour of carrying 
the palanquin with relating the story of the Hijrah, and Hadrat Abi 
Bakr radiyallahu ‘anhu accepted the condition of relating the story. 


الله ell > axe‏ قلحتل إل رحا Jui‏ غاب رضي الله e‏ له > 
تحدثنا كيف صنعت أنت و رسول الله صل الله علیہ وسلم حين خرجتما من 
re‏ (رواه البخارى: \/ cojo‏ مناقب المباجرين) 

We deduce from both these Ahadith that tabarru' mashrüt is 
permissible. Tabarru' mashrüt means laying down a condition in a 
favour, or laying down a condition for one's own benefit in a 
transaction. It is the same scenario in the case under question. The 
bank made a request to install an ATM. The owner of the petrol station 
said: "Very well. I give you free permission, but after the first three 
thousand transactions, you will have to give me seventy-five cents for 


each transaction. The bank accepts the condition. This agreement is 
permissible. 


Further reading: Imdad al-Ahkam, vol. 3, p. 386, 606. 
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Allah ta‘ala knows best. 
A prize for monthly subscribers 


Question 


The Readers Digest is a monthly periodical. The names of those who 
subscribe to it are included in a lot. The one whose name is drawn 
receives a prize. Is this permissible? If a person’s name is drawn, is it 
permissible for him to accept the prize? 


Answer 


If a person bought the periodical and the publishers said that the one 
whose name is drawn will receive a certain prize, then there is nothing 
wrong in this. In fact, it is classified as tabarru' mashrüt. In other 
words, we will do a favour to those who buy the Readers Digest. It will 
be pre-conditioned by the drawing of a lot. This is similar to admitting 
a student with the pre-condition of paying fees. There is no gambling 
in this lot. The drawing of a lot which contains the element of 
gambling means that some of those who are eligible will be deprived 
while other eligible people will receive something. In this case, there is 
no one who is eligible. Each person is eligible for the periodical in 
return for the money which he paid for it, and he has received the 
periodical. 


Imdad al-Ahkam: 


The gist of a question is: A company makes an agreement with a retail 
business: “If you buy goods to the value of ten thousand from our 
company, you will receive three hundred rupees as a discount. But if 
you buy from any other company which is similar to ours, even once, 
you will not get this discount.” Is it permissible to lay down this 
condition? 


Answer: This agreement is permissible because the commission which 
the buyer receives at the end of the year is a donation from the seller. 
The right of the buyer is not critical, and it is permissible to 
precondition a donation.’ 


The following is stated in another place: 


Question: Is it permissible to collect admission fees and monthly fees 
from students of madaris? 


1 171060 al-Ahkam, vol. 3, p. 386. 
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Answer: It is permissible because it is not a wage but a donation, and it 
is permissible to lay down a condition in a donation. It does not entail 
compulsion because if a student does not accept the condition, he has 
the right of not admitting himself into the madrasah. 


ودلیلہ ail‏ صلی الله علیہ وسلم قال لمن أضافہ وعائشة رضى الله Jus‏ عنہا 
قال: لاء قال: فلا إذن ge‏ قال ف الخالفة: وعائشة رضى الله تعالل duse‏ قال: 
نعم. (امداد الاحكام: 11/۳( 


The meaning of this Hadith is that a person wanted to invite 
Rasūlullāh sallallahu ‘alayhi wa sallam to a meal. Rasülullah sallallahu 
‘alayhi wa sallam laid down the condition of bringing Hadrat ‘A’ishah 
radiyallahu ‘anha with. The host declined initially but agreed to it on 
the third occasion. Rasülullah sallallahu ‘alayhi wa sallam going to the 
person's house was a tabarru' which was preconditioned with taking 
Hadrat ‘A’ishah radiyallahu ‘anha. 


Imdad al-Ahkàm is a collection of fatawa by Hadrat Maulana Zafar 
Ahmad Thànwi rahimahullah compiled under the supervision of 
Hadrat Maulana Ashraf ‘Ali Thanwi rahimahullah. 


Hadrat Maulana Mufti ‘Abd ash-Shakür Tirmidhi Sahib rahimahullah 
wrote an article in the monthly al-Balagh dated Jumada al-Ula 1432 
A.H. In it he writes:..In reality, Imdad al-Ahkam is an addendum to 
Hadrat Thànwi's 111060 al-Fatawé...(al-Balagh, p. 40) 


If there is no other defect in the above agreement, there will be 
nothing wrong in doing this. 


Allah ta‘ala knows best. 
When an invitation is pre-conditioned with a donation 
Question 


When certain organizations are in need of money and their expenses 
are too high, they extend an invitation to a meal. They charge an extra 
amount of money to those who come. The money which is left over is 
then used for the organization’s expenses. Is it permissible to take the 
extra amount and then use it? 


Answer 


The invitation to the meal is essentially a tabarru' from the 
organization. The extra amount is charged without compelling 
anyone. The one who does not want to fulfil the condition has the 
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choice of not attending. This agreement will be classified as a tabarru' 
mashrüt and is permissible. 


References were provided previously. 


Allah ta‘ala knows best. 
Pre-conditioned gifts in a walimah 


Question 


The following custom is observed in walimahs and other similar 
functions: People bring gifts and, at the end of the function, the person 
who hosted the function makes an assessment of all the gifts and 
makes a note of them with the intention that when he is invited, this is 
how much he will have to give. Those who gave the gifts have it in 
their minds that when it is their turn, this is how much they ought to 
receive. Is it permissible to give and accept gifts in this way? 


Answer 


This is a tabarru‘ mashrüt. If the quality or nature of the item is 
inferior, it leads to unhappiness and backbiting. This custom is 
disastrous for poor people. It is necessary to abstain from it. Allah 
ta‘ala says: 
A Be الگاس فلا يريو‎ Qr a SG وما آي ن‎ 

Whatever you give in usury in order that it may 

increase in the wealth of people - it does not 

increase in the sight of Allah.1 


Some exegists explain this verse as follows: If a person gives anything 
to someone else with this in mind that the latter will return the favour 
with a greater favour, then this giving of his will earn him no blessing 
and reward in the sight of Allah ta'alà even though it is permissible to 
do this. (Tafsir 'Uthmàani) 


This explanation is quoted from Hadrat ‘Abdullah ibn ‘Abbas 
radiyallahu ‘anhu and Imam Shafi't rahimahullah in Ma'arif al-Qur’an of 
Maulana Idris Kandhlawi rahimahullah, vol. 6, p. 158. 


Islah ar-Rusüm: 


Hadrat Thànwi writes: 


1 Sirah ar-Rüm, 30: 39. 
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This is like a pre-conditioned loan: If you give money in his meal 
function, he will give money in your meal function. Although they will 
not say it verbally, it falls under the principle “a prevailing custom is 
like a pre-condition”. And this is not correct. 


However, we learn from Imdad al-Ahkam that a transaction like this is 
tabarru' mashrüt. 


Although tabarru' mashrüt is permissible, one should abstain from it 
because of its many harms and evils. 


Allah ta'alà knows best. 
An issue related to a pre-conditioned donation 


Question 


Certain airlines have this advertisement: The one who earns a certain 
amount of miles with us will receive a free ticket or certain discounts. 
Is it permissible to accept them? 


Answer 


This is classified as tabarru' mashrüt and permissible. This is similar to 
madrasah authorities pre-conditioning fees for admission. Hadrat 
Maulana Zafar Ahmad Thànwi rahimahullah says it is permissible. 
Details were provided previously. 


Allah ta'alà knows best. 
A joint grant 
Question 


While Zayd was in his senses and fully aware of his actions, he gave his 
land to his four brothers. It is now in their possession. However, he did 
not divide the land into separate portions when giving it to them. Zayd 
has passed on and his sisters are now demanding their share of the 
land. Is their demand valid? 


Answer 


The jurists in general state that according to Imam Abū Hanifah 
rahimahullah a joint grant (hibah musha") is not permissible. It has to 
be divided and given. Hibah musha' refers to giving one portion of a 
whole. This issue is clearly mentioned in the books of jurisprudence, 
there is no need to provide references. Nonetheless, it needs to be 
reviewed because hibah musha‘ has become quite common nowadays. 
Apart from Islamic law, other laws consider this type of gifting to be 
correct and complete. The jurists state that when general societal 
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norms are in conflict with the text of the jurists, general and specific 
societal norms will be given preference. I am therefore of the view that 
this grant ought to be executed. Yes, it is necessary to give possession 
over the gifted item. Taking possession is necessary according to Imam 
Abū Hanifah, Imam Shafi'T and Imam Ahmad rahimahumullah. There 
will be possession in hibah musha', but it will be defective; it will be 
incomplete. 


The books of jurisprudence state that a partner cannot be a paid 
employee. In other words, if two brothers are partners in a business, 
then it is not permissible to specify a wage for one brother in addition 
to the profits of his share. However, after a lengthy investigation, 
Hadrat Mufti Rashid Ahmad Sahib rahimahullah writes: The text of the 
madh-hab is left aside even on account of specific practice. Nowadays, 
it is common practice for companies to hire partners as paid 
employees. Therefore, there is more reason for leaving aside the text 
of the madh-hab.' 


He writes before the above: 


Common practice is a pre-requisite for leaving aside a text of the 
Sharr'ah. However, even a specific practice will be sufficient reason to 
leave aside a text of the madh-hab.’ 


Observe the following attestations: 


Jurists of the past included the statement سرحتك‎ as a written divorce 


and classified it as a talaq-e-ba'in. However, latter day jurists - due to 
societal norms - classified it as an explicit divorce, and issued the 
fatwa of a revocable divorce without having made such an intention. 


Imàm Abü Hanifah rahimahullah considers a compulsion to be one 
only when it is done by a sultan. Imam Muhammad rahimahullah is of 
the view that it is classified as a compulsion even when done by a non- 
sultan. 


The jurists say that it is impermissible to hire out books. Some jurists - 
due to societal norms - permit it. This was explained previously. 


The fatwa of tadmin as-sa'i and tadmin ajir mushtarak was issued on 
the basis of societal norms. 


1 Ahsan al-Fatawa, vol. 7, p 328. 
Ibid. 
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In short, an explicit Hadith cannot be left aside in favour of general 
and specific societal norms. Yes, qiyas can be given up for general 
societal norms. For example, the narration on qafiz at-tahhan (dry 
measure of a miller) cannot be cast aside because of general societal 
norms. However, other issues which stem from it on the basis of qiyas 
are permissible. For example, a commission agent who works on a 
percentage. This is why the jurists of Balkh say it is permissible to take 
a payment on a percentage basis. In other words, a person sews a 
garment, and takes half or quarter payment. It will be permissible on 
the basis of general societal norms even though ‘Allamah Shami 
rahimahullah is hesitant in classifying it as a general societal norm. (In 
our times, this has become so common that there is no doubt 
whatsoever about it being a general societal norm.) 


However, the explicit text of the madh-hab or the zahir ar-riwayah 
can be cast aside because of general societal norms which are 
prevalent in all cities, and specific societal norms in specific cities. 


This issue is explained in Sharh 'Uqüd Rasm al-Mufti and Nashr al-'Urf of 
‘Allamah Shami rahimahullah, and other books. Therefore, if 
possession is given over a joint gift without dividing it first - and this 
has become a general societal norm, as is the case today; and is also 
the law - then this gift will have to be accepted. It is probably for this 
reason that ‘Allamah Anwar Shah Kashmiri rahimahullah stated in 
Fayd al-Bari: 


ثم del‏ أن ببة المشاع لا تتم في أصل المذبب Oly‏ تحقق القبض أيضاً وأفى 
المتأخرون بجوازبا وبہ gil‏ وذلك SY‏ أتردد في نفس مسألة الشيوع فلست 
أشدد فيها كالحنفية ولا أوسع فيبا كالبخاري بل بي أمر بين الأمرين كما 
علمت» Ob‏ مرضی الشرع وہو رفع الإببام oeil)‏ والشيوع يخل بہء فلا 
يكون das‏ كما أبدره البخاري» ولا ضرورياًكما فہمہ الحنفية» بحيث قالوا 
ببطلان الببة» ALLL,‏ إذا كان حال الشيوع عندي ما سمعت» فلم أشدد فى 
sl ad) aile PLAN ty je d gus ely eed‏ 
مسر كتاب (Aud‏ 


The great and erudite jurist of the past, ‘Allamah Shams al-A’immah 
Sarakhsi rahimahullah writes: 


631 


lady‏ ببة المشاع فيما لا يحتمل القسمة تتم بالقبض وكذلك عندى فيما 


يحتمل القسمة جائز. (المبسوط للامام sb em: saam JE‏ ادارة القرآن) 
"Allamah Sarakhsi rahimahullah first writes this in Kitab al-Hibah and‏ 
then in Kitab ar-Rehn.‏ 


It is essential that there must be no dispute. If it causes a dispute - as 
regards who is going to take which portion - then it will be incorrect. 


sell SERIES‏ عو لكو قطي ON‏ النزاع» وك امن كرون النبي عنم 
ode pasas cond Fala stas SUS.‏ ابضاء كلا is‏ 
beagle daas ed sata‏ احج e ll‏ ف US‏ مول 4 o‏ الله 
علیہ وسلم لما كثرت عنده الخصومة في ذلك: فإما لاء فلا تبتاعوا Go‏ يبدو 
صلاح الشمر» كالمشورة يشيرباء لكثرة خصومتهم. (فيض البارى: (PEVE‏ 
Allah ta‘ala knows best.‏ 


A minor taking possession of a grant 


Question 


Honourable Mufti Sahib. My father passed away a few days back. Seven 
months before he died, he said: “Whatever I own here in Africa 
belongs to my youngest son, Husayn.” I, my wife and my brother-in- 
law ‘Abdullah are witnesses to this statement. 


My question is: Will the grant be complete by this statement? There is 
no paper-work in this regard. Bear in mind that we - the remaining 
brothers and sisters - have no objection to it. 


Answer 


Your father’s statement: “Whatever I own here in Africa belongs to my 
youngest son, Husayn,” is a gift. When your father gave over 
something to his minor son, his mere statement suffices. There is no 
need for him to take possession of it or for any other paper-work. This 
is because a father is himself a guardian over his minor child. When a 
father takes possession, it is synonymous to the minor children taking 
possession. The grant is therefore complete. 
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بدائع الصنائع 

ولو نحل ابنہ الصغير شیئاً جاز ويصير قابضاً لم مع العقد BILS‏ باع مالم منہ 
ge‏ لو بلك عقيب البيع يبلك من مال الابن لصیرورتہ قابضاً للصغير مع 
العقد وينبغي للرجل أن يعدل بين أولاده فى النحل لقولہ سبحانہ وتعالل: "إن 
aad plea‏ الا (بدائع الصنائع فى ترتيب الشرائع: ev‏ شرائط 
الببة» منبا القبض» سعيد) 

(وكذا فى الفتاوى البندية: cfe‏ الباب السادس فى الببة للصغير) 

ball yall 

وببة من لہ ولاية على الطفل فى الجملة تتم بالعقد أى بالإيجاب فقط» كما 
ets‏ اوا ارج 6 الا Ip‏ أعلهر أو SWAN) solet‏ 
للتحرز عن الجحود بعد موتہ والإعلام لازم SY‏ بمنزلة القبض» بزازية» JU‏ 
فى العاتارخانية: فلو أرسل العبد في حاجة أو کان آبقاً في دار الإسلام فوہبہ من 
ابنہ صحت» فلو لم يرجع العبد حتى مات الأب لا يصير ميراثاً عن «MI‏ 
قولہ لوالموبوب معلوماً قال حمد: كل شيء وببم لابنہ الصغیر و أشبد علیہ 
وذلك الشيء معلوم في نفسہ فبو جائز والقصد أن يعلم ما وہبہ لہ والإشہاد 
ليس بشرط لازم لأن الببة تتم بالإعلام تاتارخانيةء قولہ وكان في يده أو في يد 
مودعم oF‏ قبض الولي ينوب عنہ والأصل أن كل عقد يتولاه الواحد يكتفى 
فيم EYL‏ (الدرالمختار مع فتاوى الشاى: 00/184 كتاب الببة» سعيد) 
وف التحرير المختار: قال Gat‏ وبل يشترط أن يحكون ue‏ مقسوماً كما 
ہو الشرط فى الببة أو يقال إنما شرط ذلك لأجل تمام القبض وبو مقبوض 
لولي القبض فلا يفتقر لذلك. (تقريرات الرافعى على رد المحتار: 00/608 LE‏ 
الببة» سعيد) 
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Ahsan al-Fatawa: 


The gist of the question is: A minor is given some gold and silver. Does 
he become its owner by making an intention in this regard or is it 
necessary for him to take possession of it? If taking possession is 
necessary, how will this be done? 


Answer: If a person gives a gift to minor children, then the father 
taking possession of it will suffice for it to be included in the minors’ 
ownership.' 


Majmü'ah Qawanin Islami: 


The father, legal guardian or testator of a minor acquired some wealth 
or property and said: “I acquired it for such and such minor.” His mere 
saying this will be a grant in favour of the minor.’ 


Allah ta'ala knows best. 
A conditional gift 


Question 


Is a conditional gift valid? For example, a person says: "If I get married 
in this month, this book will be a gift to you." 


Answer 


A conditional gift is invalid. 
piled Wau dee ك‎ colin] ol ob Lal مم‎ of كلها‎ ol uat 
بالشرط. وقال الشاي: قولء من التمليكات كبيع وإجارة واستئجار وببة. (الدر‎ 
المختار مع فتاوى الشاى: )60/60 سعيد)‎ 
ot Noel 
وب "على" إن ملائماً کہبتہ‎ JEL وف البزازية من البيوع وتعليق الببة ب"إن"‎ 
بطل الشرط وصحت الهبة. (البحر الرائق:‎ WE oly على أن يعوضہ يجوز‎ 


0 کو ثتہ) 


1 Ahsan al-Fatawa, vol. 7, p. 258. 
? Majmü'ah Qawanin Islami, p. 242. 
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à JU ol Y "dea 0 o) E ty a 
باب‎ ev [ws البزازية من البيوع...الخ. (حاشية الطحطاوى عل الدر المختار:‎ 
المتفرقات» کوئتہ)‎ 


فتاوى سراجيم 

رجل قال لآخر: إن كان كذا فقد وببت مالي منک لم يصح. (الفتاوى 
السراجية» ص & كتاب الببة باب ia‏ الجائزة والفاسدة) 

By‏ شرح المجلة: قال: والظابر أن الفساد لكونہ تعليق الببة بالخطر. (شرح 
المجلة لمحمد الاتاسى: oe /Pvy‏ كتاب البببة) 

وللاستزادة انظر: (تكملة رد المحتار: CLS ate‏ الببة» سعيد. والفتاوى 
البندية: ۳۹۷/ء) 


In short, if the pre-condition is suitable then the condition with على‎ is 
valid, but not with öl. However, ‘Allamah Shami rahimahullah has 


quoted an uncommon opinion which states that a condition with Û! is 
also valid. 


لكن فى البحر Lal‏ عن المناقب عن الناصحي: لو قال: إن Cy Atl‏ جارية 
فقد ملکتہا منک يصحء ومعناه إذا قبضم بناء على SIS‏ أى إذا قبض 
الموبوب لہ الموہوب بناء على التمليك يصح مع أنء معلق ب"إن" وہو خلاف 
ما فى البزازية من إطلاق بطلانم» ولعلہ قول آخر يجعل التعليق بالملائم 
صحيحاً كالعقييد تأمل. (فتاوى الشاى: 650]ه؛ سعيد) 
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However, the more popular view is that a condition with ó is invalid. 


This view is supported by the ruling related to raqbà, which, 
according to Imam Abū Hanifah and Imam Muhammad 
rahimahumallah is invalid. 


و ہو أن يقول: cab‏ موتك فراقب موق فان Le‏ فبي لك ob‏ مت فبي لي 
فيكوق نذا labe aN ig las‏ و پووت اللي dou Silay ALS:‏ 
(مبسوط للامام السرخسى: WAA‏ باب «S8 M‏ ادارة القرآن) 

Allah ta‘ala knows best. 


Gifting a lost item 


Question 


A person lost his watch. He said to Zayd: “If you find the watch, it is 
yours.” He searched for the watch and found it. The owner of the 
watch now regrets his offer. Has the watch entered Zayd’s ownership? 


Answer 


Ownership of the watch is not established in favour of Zayd. Rather, it 
continues to be in the original owner’s ownership. 


رجل أضل 833 ag‏ لآخر وسلطہ على طلبها وقبضها متى وجدبا قال أبو 
يوسف: ody‏ ببة فاسد» BY‏ ببة على خطرء والببة لا تصح مع الخطرء وقال 
زفر: تجوز بذه الببة. (فتاوئ قاضيخان على بامش البندية: (ev‏ 

رجل سقطت منم IY‏ فوببيا من رجل وسلطہ على الطلب والقبض فطلبہا 
وقبضها فالببة oY abl‏ في Luts‏ وقت الطلب Gas‏ والببة تبطل 
Aah CLS PATERNIS‏ رانيد لب الاق واكام مهن 


(ve 


! A person says to another: "If I die first, the item is yours. If you die first, it is 
mine." This is invalid. 
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وللاستزادة انظر: (فتاوى الشاى: co JIM‏ كتاب الببة» سعيد. والفتاوى 

الہندية: ١۳۸/ء. s‏ الضمانات: [vw‏ ودرر الحكام فى شرح مجلة الاحكام: 
«(^A‏ المادة: (rod‏ 

Allah ta‘ala knows best. 

A shawl which is given in an aeroplane 


Question 


Airlines normally give a shawl which is used while in the aeroplane. Is 
it permissible for a person to take the shawl after obtaining permission 
from an air hostess? 


Answer 


It is not permissible to take it after obtaining permission from an air 
hostess because it does not belong to her. The actual owner is someone 
else. Furthermore, it is written on the shawl that it has to be returned 
after using it. 


ومنها (شرائط الببة) أن يڪون Be‏ للوابب فلا تجوز ببة مال الغير بغير 

Sal‏ لاستجالة تمليك ها لسن BS, cool) Sle‏ فى البدائع. (الفتاوى 
البندية: (&/vN&‏ 

Allah ta‘ala knows best. 

Gifting a Qur’an to a non-Muslim 

Question 

Is it permissible to give a Qur'àn as a gift to a non-Muslim? 


Answer 


If the non-Muslim has respect for the Qur'àn and you are convinced 
that he will not show disrespect to it, then it is permissible to give it to 
him. He may well be guided. However, if there is the possibility of the 
opposite, then it is not permissible to give it to him. 


عن عبد الله بن عمر رضي الله عنه عن (el‏ صل الله علیہ وسلم آنہ كان 
ينبى أن يسافر بالقرآن إلى أرض العدو مخافة أن ينالہ العدو. (رواه مسلم: 
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باب النہی ان يسافر بالمصحف الى ارض الكفار اذا خيف وقوعم 


نفع gall‏ والسائل 

الاستفسار: بل يجوز السفر إلى أرض العدو مع المصحف؟ 

BV) فرج الصاح‎ ol J Gad إل أرط العدى‎ bls :من‎ ous 
عليبم من استيلاء الكفار. قال فى التبيين شرح الكنز: لما فيه من‎ Gee جيش‎ 
تعريض المصحف عل الاستخفاف» وبو المراد من قول الي صل الله عليم‎ 
وسلم: لا تسافروا بالقرآن في أرض العدو. وذكر الطحاوي أن بذا‎ ST وعلى‎ 
النبي كان في ابتداء الإسلام حيث كانت المصاحف قليلةء والقراء قليلينء‎ 
ibl. الل أصح‎ (e S فيخاف ذباب بعض القرآن» وانتسخ ذلك حين‎ 
ما يتعلق بقراءة القرآن‎ +۴١ والسائل» ص‎ gall كذا في كشف الوقاية. (نفع‎ 
وسجدة العلارة والمصاحف)‎ 


Fatawa Rahimiyyah: 


If the non-Muslim has respect for the Qur'àn and you are convinced 
that he will not show disrespect to it, then it is permissible to give it to 
him. He may well be guided. At the same time, he should be advised 
that it is the sanctified speech of Allah ta‘ala and as such, it should not 
be touched while in a state of impurity. If he is in a state of impurity, 
he must perform ghusl or wudü', and then study it. He must be taught 
how to perform ghusl and wudi’. Allah willing, this will create 
reverence in his heart for the Qur'an. 


ويمنع النصراني dy)‏ بعض النسخ (INI‏ من مسم وجوزه محمد إذا اغتسل 
ولا E‏ بت بتعليمم القرآن OS ee a‏ 


A non-Muslim is not liable to carry out good actions. At the same time, 
it is our duty to protect the Qur'an from disrespect. 


1 Fatāwā Rahimiyyah, vol. 6, p. 283. 
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Allah ta‘ala knows best. 
Giving a pig-skin leather jacket to a non-Muslim 


Question 


A man bought a jacket. Later on he learnt that it is made of pig skin. 
Can he give it to a non-Muslim? 


Answer 


All parts of a pig are intrinsically impure; it is not permissible to use 
any part of it. A leather jacket made of pig skin is therefore prohibited 
to Muslims. If a Muslim buys one, he must return it and obtain a 
refund. If it is not possible to return it - for whatever reason - he may 
give it to a non-Muslim without the intention of a reward. It is not 
permissible to give to a Muslim something which is haram. 


Fatawa Bayyinat: 


Question: Leather shoes and other leather goods come to our country 
from China, Spain and other countries. Pig-skin is used in their 
manufacture. Some shoes are made of faux-leather but they are lined 
with pig-skin. Other shoes are made entirely with pig-skin. Is it haram 
to wear these shoes? Is it haram to sell them? If a trader bought 
millions worth of pig-skin shoes mistakenly, what should he do? 


Answer: There is no doubt about a pig being intrinsically impure. The 
jurists state that it is unlawful to use any part of a pig, and to trade in 
it. The same rule will apply to items which contain pig skin or other 
pig parts. A transaction which involves a pig or any part of it is invalid. 
The money obtained from its sale is unlawful for the seller. In fact, the 
money does not even go into his ownership. Those who bought such 
goods by mistake must return them to the shopkeeper. The latter must 
then return them to the company from which he bought them. In this 
way, they will return the goods to those non-Muslims and take back 
the money which they paid.’ 


قال شيخنا: ويستفاد من كتب فقہائنا کالہدای" وغيربا أن من ملک بملک 
خبيث ولم يمكنم الرد إلى SIU‏ فسبیلہ التصدق de‏ الفقراء قال: ومثلم 
يقول ابن القيم في "بدائع الفوائد' ...قال: والظابر أن المتصدق بمشلہ ينبغي أن 


1 Fatdwa Bayyinat, vol. 4, pp. 470-471. 
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ينوي بم فراغ ذمتہ ولا يرجو بم المثوبة» نعم يرجوبا بالعمل بأمر oU‏ 
وكيف يرجو coll‏ بمال حرام ويكفيم أن يخلص منہ Lal BUS‏ برأين! 
...وحديث ابن كليب Ti‏ 2 داود في سننہ (tv Ge)‏ في ob)‏ اجتناب 
الشببات) من كتاب البيوع: عن عاصم بن كليب عن wel‏ عن رجل من 
الأنصار قال: خرجنا مع رسول الله صلى الله عليہ وسلم في جنازة... فلما رجع 
استقبلہ داعى امرأة» فجاء وجىء بالطعام فوضع يده» ثم وضع القوم فأكلوا 
فنظر آباؤنا رسول الله صلی الله علیہ وسلم یلوک لقمة في فمہء ثم قال: "أجد 
لحم شاة أخذت بغير إذن أبلبا" فأرسلت المرأة قالت: يارسول الله! 31 أرسلت 
إلى البقيع يشتري لي ius‏ فلم esca) eel‏ إل حاو ل ils cast as‏ أن 
أرسل إلى بشمنہا فلم يوجدء فأرسلت إلى امرأتم» فأرسلت E‏ بہاء فقال رسول 
الله صل الله علیہ و سلم: أطعميم الأسارى اہ (رواه ابو داود: AW‏ باب 
اجتناب الشببات من كتاب البيوع). رواه الدارقطني في سننہ (في باب الصيد 
والذبائح: 6 )وقيةة Lind‏ بويا كل إذ con CAS‏ وفية TRES‏ 
وفي طريق آخر: فلما أخذ رسول الله صلی الله علیہ وسلم لقمتہ ری بها.(في 
باب الصيد والذبائح: د76 (معارف السنن: ۱/۳۶ avo‏ باب ما جاء لا 
تقبل صلاة بغير طبورءتحت قولہ: ولا صدقة من غلول» سعيد) 
Allah ta'alà knows best.‏ 
A charity or a gift when possession of it has not been taken‏ 


Question 


In his house, a person has a small box in which he saves Lillah money. 
He wants to make his obligatory or optional qurbanî from it. Can he do 
this? 


Answer 


An optional charity and a gift are not complete until the person to 
whom they are to be given takes possession of them. Therefore, as 
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long as he did not give it over to anyone, he may use it for himself. It 
will also be permissible to make obligatory or optional qurbanî with it. 


شرح المجلة: 

اعلم أن التمليك بلفظ الصدقة LLS‏ بلفظ الببة من حيث أنبا لا تصح 
إلا بالقبض. (شرح المجلة لمحمد خالد الاتاسی (v v^‏ 

تبيين الحقائق: 

والصدقة كالببة لا تصح إلا بالقبض ولا في مشاع يحتمل القسمة SY‏ تبرع 
كالببة ويلزم فيبا ما يلزم فى الببة فامتنعت بدون القبض كالببة. (تبيين 
الحقائق: (o‏ 


الصدقة بمنزلة الببة فى المشاع وغير المشاع وحاجتها إلى القبض. (الفتاوى 

(en البندية:‎ 

وللاستزادة انظر: cA)‏ العناية على البداية: 5ه/5. والبحر الرائق: ev [es‏ 
ثتء. وفتح باب العناية: vv‏ والاختيار لتعليل المختار: (vm‏ 


Yes, if the box belongs to a masjid or madrasah, and a person placed 
charity or Lillah money in it, then - as per societal norms - it is 
synonymous to giving it over to the masjid or madrasah. Possession of 
the box is akin to a masjid trustee taking possession of it. The amount 
has therefore left the ownership of the donor. It is not correct for him 
to retract. For the same reason, it is not permissible for him to pay for 
his obligatory or optional qurbani from this box. 


ويظبر لي من مجموع بذه النقول أن الببة كما تنعقد بالألفاظ الدالة على 
العمليك tle‏ لغة أو عرفا تنعقد Lal‏ بالفعل بطريق التعاطيء» لمكن مع 
Atle | Aaa ay 3‏ نوعدي الكرك jaall SUS ol Cyd Gall,‏ ر 
العمليك. (شرح المجلة محمد خالد الاتاسى: (v/v‏ 
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Allah ta‘ala knows best. 
Possession of a gift once possession of its documents takes place 


Question 


For the gifting of a land or shop, does it suffice to take possession of 
the title deeds or is it necessary to vacate the land or shop and then 
give it over to the donee? 


Answer 


When it comes to properties, possession of the title deeds and other 
official documents suffices to establish ownership. In other words, 
once the person takes possession of the documents, the gift will be 
complete. 


الدر المختار:هوم/؟) 


إعطاء مفتاح العقار الذي لہ قفل للمشتري يكون تسليماً إذا تبأ لہ فتحم 
من غير تكلفة»كما فى البحر ومثلہ فى البندية والتاتارخانية وغيربماء 
Lidl‏ , أن المراد بتہیؤہ فتحم من غير تكلف» ol‏ يكون المفتاح مفتاح 
ذلك العقاره وبو معنى ما فى الخانية ونصها: ولو باع الدار وسلم المفتاح 
فقبض المفتاح ولم يذبب إلى الدار يكون قابضاً. (شرح المجلة» لمحمد 
c Le S YI‏ 66/199 المادة: («vv‏ 


Jadid Fight Mabahith: 


Once a buyer receives the shares certificate, his possession of them 
will be established.’ 


As per societal norms, possession of shares is established once the 
buyer has the shares certificate. Furthermore, the manner of 
possession of every item is based on societal norms...Most people do 
not consider a possession to be valid if it is not proven with written 
documents.” 


! Jadid Fiqhi Mabahith, vol. 16, p. 19. 
? Jadid Fighi Mabahith, vol. 16, p. 126. 
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Allah ta‘ala knows best. 
A co-owned gift from a partner 


Question 


As per official documents, husband and wife are co-owners of a shop. 
The husband - on several occasions and in the presence of many 
people - said that he gave the shop to his wife and she is its owner. 
Although the husband goes to work in the shop, most of his work is 
outside the shop [not related to the shop]. Has the wife become the 
owner of the shop? 


Answer 


The husband’s statement: “I gave the shop to my wife,” is classified as 
a hibah - a gift. She enjoyed possession of it from even before this. The 
hibah is therefore complete and the wife has become the shop’s owner. 
No matter whose name is mentioned on the official documents, this 
will not affect the Shar'i hibah. Since the shop is by and large like an 
indivisible item, this hibah is valid without dividing it. 


وفيما لا يقسم كالعبد والدابة والغوب والحمام يجوز ببة EU‏ من الشريك 
وغيره في قولہم جميعاً. (فتاویٰ قاضيخان على بامش البندية: LS erfew‏ 
الببة) 

وفى الفتاوى البندية: وببة المشاع فيما لا يحتمل القسمة تجوز من الشريك 
ومن الأجنبي GS‏ فى الفصول العمادية. (الفتاوى البندية: 4/۳۷۸ الباب 
BU!‏ فيما يجوز من الببة وما لا يجوز) 

(وكذا فى فتاوى الشاى: oar‏ سعيد. وبدائع الصنائع: ۹ سعيد) 


Fatawa ‘Uthmani: 


If a property is in the name of the donor merely on official documents, 
this does not affect the hibah in any way.’ 


Allah ta'ala knows best. 


1 Fatāwā ‘Uthmani, vol. 3, p. 459. 
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Gifting items which belong to minors 


Question 


If a child has outgrown his clothes, can they be given in charity? Or is 
it necessary to estimate the value of the clothes and to then set aside 
that amount for the child, and then give the clothes as charity from 
one’s own side? 


Answer 


Items which are purchased with the intention of the child’s ownership 
belong to the child. Therefore, charity, gifting, etc. on behalf of the 


child will not be permissible. الصبي لا يملك العبرع‎ ox. 
Yes, it will be permissible to estimate the value of the items, set aside 
that amount in the name of the child, and then give the items as gifts 


or charity on one's own behalf. If - as per societal norms - these items 
are given on loan to a child, then they can be given to others. 


رجل اتخذ ثياباً لولده الصغير ثم أراد أن يدفع إلى ولد لہ آخر لم يكن لہ 535« 
a‏ اتخذ ثياباً لولده الأول صار ملكا للأول بجكم العرف فلا يملك الدفع 
إلى غيره إلا إذا بين عند اتخاذه للأول أنء عارية فحينئذٍ oY Shy‏ الدفع إلى 
الأول يحتمل الإعارة فإذا بين ذلك صح بیانہ... ولا يجوز OW‏ أن يبب Gt‏ 
من مال ولده الصغير بعوض وغير عوض UY‏ تبرع ابتداءً. (Spb)‏ قاضيخان 
على بامش البندية: »۲۸٠۳/۲۷۹‏ فصل فى ببة الوالد لولده والببة للصغير) 

وف الفتاوى البندية: رجل اتخذ لولده أو لعلميذه ثياباً ثم أراد أن يدفع إلى ولده 
Sel‏ او EA‏ لو ولك Gell VE‏ رقت SAN‏ ادبا Ayjle-‏ 
(الفتاوى البندية: (erar‏ (وكذا فى الفتاوى البندية: ٠٠/ء.‏ والبحر الرائق: 
۸ كتاب البة. وجامع احكام الصغار المجلد Sy Vl‏ فى مسائل الببة) 
وقال فى الدر المختار: A‏ لولده أو لعلمیذہ ثیاباً ثم أراد Gado‏ لغيره ليس لہ 
ذلك ما لم يبين وقت الاتخاذ أنبا عارية - وفي تكملة رد المحتار: قولم اتخذ 
لولده cl‏ الصغير وأما الكبير فلا بد من التسليم»... وف البزازية اتخذ لولده 
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الصغير ثياباً يملكباء وكذا الكبير بالتسليم... قولہ ما لم يبين قال فى البحر: 
oly‏ أراد الاحتياط يبين Wl‏ عارية حتى یمکنہ أن يدفع إلى غيره» By‏ الحاوى 
الزابدي برمز بم دفع لولده الصغير قرضاً فأكل نصفم ثم أخذه منم ودفعہ لآخر 
يضمن إذا کان دفعم لولده على وجم العمليك» وإذا دفعہ على وجم الإباحة لا 
sez‏ قال ole che‏ مجرد الدفع من geal oN‏ ايكون aly Seas‏ 
حسن. (الدر المختار مع تكملة رد المحتار: Aftor‏ سعيد) 

وف الشامية ايضاً فى باب القرض: قال فى البداية: فإن تأجيلء لا يصح BY‏ 
إعارة وصلة فى الابتداء حق يصح bab‏ الإعارة ولا يملكم من لا یملک 
التبرع كالوصي والصبي. (فتاوى الشاى: t AW‏ سعيد) 


Hadrat Thanwi rahimahullah states: 


Clothes, shoes and other items which are normally made for children 
should - as a precaution - not be given over to the children’s 
ownership. Rather, keep it in one’s own ownership so that if one child 
outgrows a garment, the next can be made to wear it. If the child is 
made the owner of the garment, then it is not permissible even for the 
father to give it to another child to wear.’ 


Hadrat Mufti Shaft Sahib rahimahullah also wrote in a similar vein.’ 


Allah ta‘ala knows best. 
Gifting insignificant items on behalf of minors 


Question 


If these items [old clothes] have no real value, can they be given in 
charity with the intention of conveying rewards to the child? 


Answer 


The pure Shari'ah certainly does not disregard the well-being and 
welfare of minors. Instead, it gives preference to their welfare and 
their benefits. This is why a guardian cannot donate items which 


` Majalis Hakimul Ummat Ma'a Malfazat, p. 72. 
? Majalis Mufti A'zam, pp. 181-182. 
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belong to a minor. After all, it entails loss to the child. However, if a 
child owns certain items which have no real value, then there is 
nothing wrong at all in giving it in charity or for the conveying of 
rewards in favour of the child and for his benefit. Yes, if the item is 
quite valuable, it will not be permissible to give it away without paying 
the child for it. 
أن يعير‎ OW شمسن الاقمة في كتاب الوكالة‎ SS المحيظ‎ Cole wile وف‎ 
ولده الصغير» ولیس لہ أن يعير مالہ قال: وتأويل بذا إذا كان ذلك في تعليم‎ 
دفعہ إلى أستاذ ليعلمم الحرفة ويخدم أستاذه أما إذا كان جخلاف‎ ob الحرفة‎ 
فى مسائل‎ ٩/۱۷۱ ذلك لا يجوز. (جامع احكام الصغار للعلامة الاستروشنى:‎ 
العارية)‎ 
(جامع احكام الصغار للعلامة‎ ell التصرف للصبي مقيد‎ oY وفيم أيضاً:‎ 
الاستروشبى: 1/206 فى مسائل الاجارات)‎ 
دارا أكرئ:فالغاتية لا يكم‎ us لو وسب داراً لابنء الصغير ثم اشترى‎ Leal وفيم‎ 
فى مسائل‎ ٠/۱۷١ هد (جامع احكام الصغار للعلامة الاستروشنى:‎ aaa 
(era الببة. وكذا فى الفتاوى البندية:‎ 
وقال أيضاً: إذا آجر الأب أو الجد أو وصيبما الصبي في عمل من الأعمال فهو‎ 
لبؤلاء ولاية استعمال الصغير من غير عوض بطريق العبذيب‎ OY جائز‎ 
٠/٠١ (جامع احكام الصغار للعلامة الاستروشئى:‎ cyl والرياضة فمع العوض‎ 
اوائل الاجارة)‎ 
وفي آخر الفصل العامن من إجارات الذخيرة وبكذا نقول فيمن‎ lal وفيہ‎ 
NE aed E Ma ausa nly ضعين‎ agile 9l pric سكن داز‎ 
إذا انتقص بسبب سكناه وضمان النقصان انفع في حق الصغير فحينئذٍ يحب‎ 
ضمان النقصان. (جامع احكام الصغار على بامش جامع الفصولين: 21/69 فى‎ 
مسائل الاجارات)‎ 
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وفى الفتاوى البندية: قبول الببة من الصبي صحيح إذا تمحضت الببة منفعة 

في حق الصغير» أما إذا كان في بذا ضرر للصبي لا يصح حتى أنم إذا وہب رجل 

لصبي SI we Gite of ol dee Gis bs] ool las‏ فإنه يصح 

قبولہ ولا ob on‏ كان لا يشترى منہ بشيء ويلزمم مؤونة النقل ونفقة العبد 
SL‏ يرد ذلك. (الفتاوى البندية: (erar‏ 

Allah ta‘ala knows best. 

Gifting infant formula 


Question 


A person bought tins of infant formula for his child. The child no 
longer needs it. Can these tins be given to another child? 


Answer 


According to the jurists, it is lawful for parents to eat edible items 
which are given to a child as a gift. Therefore, edible items which a 
child no longer needs can be given to others. 


إذا أبدى الصغير شيئاً من المأكولات روي عن ين ان یباح لوالدیہ وشبہ 
ذلك بضيافة المأذون وأكثر مشايخ بخارى على dy Tle Val‏ كرابية 
العجنيس إذا أبدى الفواکہ إلى الصبي الصغير يحل للأب والأم ISM‏ إذا أريد 
بذلك بر الأب والأم لكن أبدى إلى الصغير استصغاراً للبدية» لجواز الذي 
يلعب بہ الصبيان يوم العيد يؤكل لما روي عن ابن عمر رضي الله عنه أنه كان 
يشترى الجوز لصبيانء يوم ball‏ يلعبون بہ ويأكل منہ وبكذا فعل عليص 
Re‏ (جامع احكام الصغار: eva‏ فى مسائل الكرابية) 

ويباح لوالدیہ أن WE‏ من مأكول وہب لہ وقيل لاء انتبى فأفاد أن غير 
المأكول لا يباح لبما إلا لحاجة. وف الشامية: قال فى التاتارخانية روي عن 
محمد نصاً أنه by Che‏ الذخيرة وأكثر مشايخ بخارى على cle Vl‏ (الدر 
المختار: 60/147 سعيد) 
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say deo slid! By sut set عبد‎ gy uUo لمعي‎ ADL قال‎ 
tah عن‎ ay WS ae Wh ol gull ce انا كول‎ ye us الصف‎ 
جنس آخر فى الببة من الصغير. وكذا فى البحر‎ t/t (خلاصة الفتاوئ:‎ 

الرائق: ۸ Su ev‏ عن الخلاصة) 
Allah ta'alà knows best.‏ 


Spending a child’s money for his expenses 


Question 


Someone or the father himself gave an amount of money to a minor. 
Can the father use this money to buy clothes and other similar items 
for this minor? Does the father have to bear his child’s expenses by 
himself? 


Answer 


If a child has some money with him, his father can use it to pay for the 
child’s expenses. However, he may not spend that money on futilities. 
It is essential for him to be extremely cautious with his child’s money. 


op‏ نفقة المملوك على مالکہ gall,‏ في مالم الحاضر. وفى الشامية: قولہ في 
مالم الحاضرء يشمل العقار والأردية والغياب» فإذا احتيج إلى النفقة كان للأب 
بيع ذلك كلم وينفق علیہ Ge SY‏ بہذه الأشياء o‏ وفتح. (الدر المختار مع 
فتاوى الشای: ew‏ سعيد) 


وفى البحر الرائق: الصغير إذا کان لہ مال فنفقتم في مالم. (البحر الرائق: )4/6 
کوئتہ) 

وف الفتاوى البندية: إرضاع الصغير إذا OF‏ يوجد من ترضعم إنما يجب de‏ 
الأب إذا لم يكن للصغير مال وأما إذا كان لہ مال فتكون Bhs‏ الرضاع في 
مال الصغير كذا فى المحيط. (الفتاوى البندية: (yon‏ 


Imdad al-Fatawa: 


Question: A minor’s paternal or maternal grandfather gives him some 
money. How should his parents use it? If they spend it on his food and 
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clothing, this is really the parents’ responsibility until the child 
reaches puberty. Should they save the money as a trust until he 
becomes mature, or should they spend it on buying sweets and other 
non-essentials? 


Answer: The following is stated in ad-Durr al-Mukhtar: 


ولطفله الفقير الحر oM‏ نفقة المملوك على ملكه والغني في 
ماله الحاضر. 


We learn from the above that if a minor owns any money, his expenses 
will first be paid from his money. In the presence of that money, it will 
not be obligatory on the father to pay for his essentials. Thus, to 
answer your question, these gifts should be spent for the essential 
expenses of the minor.’ 


If a child - whether a male or female - becomes an owner of wealth 
whether through a gift or inheritance, then the child’s expenses will 
have to be paid from that wealth. The parents’ responsibility is merely 
to make arrangements for the correct spending of that wealth.’ 


Allah ta‘ala knows best. 

Accepting a gift from a minor 

Question 

Is it permissible to accept a gift from a minor? 
Answer 


If an item is given for the use of children, it will be permissible to give 
it to someone else with the parents’ permission. Based on this, it will 
be permissible for a teacher to accept it. 


Imdad al-Muftiyyin: 


If a student gives a gift, it will be permissible to accept on two 
conditions: (1) If he is mature, he must give it by his own free will. If he 
is a minor, it is essential to obtain his parents' approval. (The meaning 
of the parents' approval is that it belongs to his parents.) (2) The 


1 11060 al-Fatawa, vol. 3, p. 480. 
? 11060 al-Fatawa, vol. 2, p. 533. 
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teacher must not give the impression to his students that if they do 
not give him a gift, it will be to their disadvantage.’ 


euet‏ ا ی asy‏ بدية وقال لم al deg‏ ببذه البدية لک فلذلک 
الشخص تناول تلك البدية ما لم يقع في قلبہ أن الصغير المذكور كاذب في 
قولم بذا. (درر الحكام شرح مجلة الاحكام: et vA‏ دار الكتب العلمية بيروت) 


K الملتقط: صبي أبدى وقال: إفي أرسل‎ dy by جامع أحكام الصغار:‎ Gy 
أن يقع في قلبہ أنم كاذب. (جامع احكام‎ Vi لفقا ول‎ de add dys 
فى مسائل الببة)‎ efr الصغار:‎ 


وكذا فى الفتاوى البندية: YS‏ قبول البدية من الصغير) 
Allah ta‘ala knows best.‏ 
When a father gives his shop to his son‏ 
Question‏ 


A father gave a shop to his son. The father does not have a hand in the 
daily operations of the shop; his son does everything. However, the 
father comes and sits in the shop daily. All calculations, accounting, 
etc. are done by the son. According to the Shari'ah, has the son taken 
possession of the shop? What will the ruling be if the father also plays 
a role in the daily operations of the shop? 


Answer 


If the father gave the shop to his son and gave him control of it, then it 
has come into the son's ownership even if the father comes to the shop 
occasionally or all the time. But if the father gave the shop to his son 
but has it under his control, it has not come into the son's ownership. 
The shop is still in the father's ownership. 


ioo Lil ty‏ المويوت أن كرون Logie‏ غير مها ع at‏ غير مشغول. 
وف الشامية: وتصح الببة ua yea e S‏ دلالة على أن القبول ليس بركن 
كما أشار إليء فى الخلاصة وغيرباء وذكر الكرماني أن الإيجاب فى الببة عقد 


1 11060 al-Muftiyyin, vol. 2, p. 733. 
650 


تام وف المبسوط أن القبض كالقبول فى البيع. (فتاوى الشاى مع الدر المختار: 
8 کتاب الببة» سعيد) 


(وكذا فى تبيين الحقائق: cos‏ ملتان) 


وف رد المحتار: by‏ شرح المجمع لابن ملك عن المحيط لو كان أمره بالقبض 
حين وہب لا يتقيد بالمجلس ويجوز قبضہ بعده. (فتاوى الشای: 5/788 


وفي BE‏ الفتاوق: إذا دفع لابنہ مالا فتصرف فيم الابن يكون للأب إلا إذا 
دلت دلالة العمليك بيرىء قلت: فقد أفاد أن التلفظ بالإيجاب والقبول لا 
يشترط بل ges‏ القرائن الدالة على العمليك كمن دفع لفقير شيئاً وقبضم 
ولم يتلفظ واحد منهما بشيء. (فتاوى الشای: ofina‏ كتاب الببة» سعيد) 


وفى الفتاوى البندية: رجل دفع إلى اہنہ في صحتہ مالا يتصرف فیہ ففعل وكثر 
ذلك فمات الأب إن أعطاه dy‏ فالكل لہ Oly‏ دفع OY AE‏ يعمل فیہ OW‏ فہو 
ميراث كذا في جوابرالفتاوئ. (الفتاوى البندية: (erar‏ 


In short, if all operations of the shop are in the control of the son, it 
will considered to be in the son’s possession and the giving over will be 
complete. If the father has maintained all operations of the shop in his 
control, possession by the son has not taken place and the grant will 
be incomplete. 


Allah ta‘ala knows best. 
A verbal gifting 


Question 


A father said to his daughter: “I have given you this house.” However, 
he did not register the house in his daughter’s name. Both parents 
continued living in that house and bore all its expenses. The daughter 
and parents understood that the house is the daughter’s. Now that the 
parents have passed away, other heirs are demanding their rights in 
this house. The daughter is claiming that her parents had given the 
house to her. Who is the valid owner of this house? 
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Answer 


The father merely gifted the house to his daughter verbally. He did not 
give her ownership control over it. The gifting is therefore invalid, and 
the house will be distributed among all the heirs as per the shares 
delineated by the Sharr'ah. 


SUN يتك‎ Nb ee Vegi الموت‎ due Ol (ial dale ko 
(eye للموہوب لہ قبل القبض. (الفتاوى الہندية:‎ 


For the gifting to be complete and valid, it is a precondition for 
complete control/possession of the item to take place. 


شرائط صحتہا فى الموہوب ol‏ يحون مقبوضاً غير مشاع Jette ne lye‏ 
...وتتم الببة بالقبض الكامل. (الدر المختار: (o/m‏ 


Since the deceased had full control over the property until his death, 
and an ownership control over it is not established in favour of the son 
or daughter during his lifetime, this gifting is not considered. All heirs 
have a claim to it and can take their respective shares. 


ea la Sl‏ قن cee INSEL‏ وكين مانا عن 
الوابب كما فى متروكاتم. (tovr)‏ 

Allah ta‘ald knows best. 

Gifting on the day of "Ashüra' 

Question 


What do the ‘ulama’ and muftis say with regard to the following: 


1. What is the ruling with regard to giving gifts to each other on 
the day of 'Ashüra"? 


2. What is the ruling with regard to assembling family people on 
the day of 'Ashüra"? 


3. Is it okay to congratulate people on the day of 'Ashüra' merely 
to express one's joy? 


4. Nowadays people are in the habit of sending 'Ashüra' messages 
via their mobile phones. What is the ruling in this regard? 
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Answer 
(1) 


The rule of the Sharr'ah is that if an act is not considered to be Sunnah 
and mustahab, then affirmation of its origin is sufficient. Furthermore, 
if the action is not in conflict with the accepted principles of the 
Sharrah, then there is room to do it. There are many examples of this 
nature in the Shariah. For example, a mere affirmation suffices for 
ta'widh or blowing on certain items. There is no need for a specific 
proof. Giving a gift on the day of 'Ashüra' as an expression of 
happiness, love and affinity will be permissible provided it is not 
considered to be essential and a Sunnah. The moment it is considered 
to be necessary, and those who do not give are frowned upon, it will 
not be permissible. One will have to abstain from it. 


However, these practices gradually turn into customs or they are 
believed to be from the Sharrah. This is why it is better to abstain 
from them. 


)0( روى البخارى عن al‏ بريرة رضي الله عنه عن gall‏ صل الله علیہ وسلم 
قال: يا LS‏ المسلمات لا تحقرن جارة LSE‏ ولو فرسن LE‏ (رواه البخارى: 
(Via‏ 

)( وزوى أيضا e‏ عن call‏ ضل se abl‏ وسل قال؛ لوذغيت: Jl‏ راع 
أو كراع لأجبت dl CEART‏ ذراع أو كراع لقبلت. (رواه البخارى: (v5‏ 
عباس رضي الله عنه إلى البي صل الله علیہ وسلم أقطاً وسمناً وأضباً فأكل 
البي صل الله علیہ وسلم من الأقط والسمن. (رواه البخارى: (Ves‏ 

وعن عائشة رضى الله dus‏ عنہا أن النبي ص الله علیہ وسلم كان يقبل 
البدية ويثيب de‏ (رواه البخارى: (ves‏ 

قال رسول الله صل الله علیہ وسلم: تہادوا تحابوا. (رواه البيبقى فى سننہ 
الكبرى» والبخارى 3 الادب المفرد) 
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عن al‏ بريرة رضي الله ae‏ عن (el‏ صل الله علیہ وسلم قال: تہادوا فإن 
البدية تذبب وحر الصدر ولا تحقرن جارة LAE‏ ولو شق فرسن BLE‏ (رواه 
الترمذى) 
وعن Gl‏ بن مالک رضي الله عنه قال: قال رسول الله صلی الله علیہ وسلم: 
يا معشر الأنصار تبادوا فإن البدية تحل السخيمة وتورث المودة. qe)‏ 
الزوائد: (£N‏ 

(2) 


Providing one’s family with good and abundant foods on the day of 
"Ashüra' is established from Ahadith and books of jurisprudence. But it 
is not necessary to assemble for this. If the family members assemble 
occasionally, it will be acceptable provided the assembling is not 
adulterated by evil and un-Islamic actions. Yes, it will be best to 
abstain from assembling. 


Faqih Abul Layth Samarqandi rahimahullah writes in Tanbih al-Ghafilin: 


عن Gl‏ بريرة رضي الله عنه عن النبي صل الله علیہ وسلم قال: من وسع على 
عیالہ يوم عاشوراء وسع abl‏ علیہ سائر السنة» قال سفيان: جریناه فوجدناه 
كذلك. (ev)‏ 


Although this narration is weak, there is room to practise on it for 
virtues of actions. The jurists too believe that this Hadith can be 
practised upon. 


An investigation of this Hadith can be found in volume one of Fatawa 
Dar al-'Ulüm Zakariyya under the “Chapter on Hadith”. 


(3) 


This action is established from the Sahabah radiyallahu 'anhum on the 
days of celebration and the days of ‘Id. Therefore, if a person does not 
believe it to be necessary and says it solely as an expression of joy, 
then there is room for its permissibility. However, practices of this 
nature are gradually considered to be instructions of the Shari'ah. One 
should therefore abstain from them. 
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أخرج الطبراني برواية حبيب بن عمر الأنصارى عن أبيم قال: لقيت واثلة بن 
الأسقع يوم عيد فقلت: تقبل الله منا ومنک» فقال: نعم» تقبل الله منا ومنك. 
(المعجم الكبير للطبرانى: .)٠١/١١١/٠۷١۸١‏ (وكذا فى مجمع الزوائد: [set‏ التبنية 
بالعيد) 

وأخرج SEM‏ عن عبد الله بن كعب بن مالك عن أبيم في حديث طويل 
في قصة غیابہ عن غزوة تبوك ثم إجابة الله توبتہ بعد خمسين يوماً T‏ 
SS‏ حال مجيئتہ إلى المسجد بقولہ: قال كعب رضي الله حتى دخلت المسجد 
فإذا برسول الله صلی الله علیہ وسلم جالس حولء الئاس فقام إلى طلحة بن 
عبيد الله رضي الله ge dim‏ صافحي وبناني إلى آخر الحديث. (رواه 
البخارى: (S/W‏ 

G,‏ كشف الخفاء: التبنية بالشهور والأعياد عا اعتاده الناس» قال فى 
المقاصد: مروي ف العيد أن خالد بن معدان لقي واثلة بن الأسقع رضي الله 
عنه في يوم عيد فقال لہ: تقبل all‏ منا ومنك» فقال لہ مثل SIS‏ وأسنده إلى 
النبي صل الله علیہ وسلم لکن الأشبم فیہ الوقف» ولہ شوابد عن كثير من 
الصحابة بينها الحافظ في بعض الأجوبة...وروي فى المرفوع من جملة حقوق 
LI‏ إن أصابم خير بنأه... بل أقوى منہ ما فى الصحيحين في قيام طلحة رضي 
الله عنه لكعب رضي الله are‏ وتہنیتہ بتوبة الله علیہ. (كشف الخفاء: (yv‏ 
وكذا فى (المقاصد الحسنة» (ao‏ 


قال فى الدر: ندب...وإظہار البشاشة وإكثار الصدقة والتختم والعبنئة بتقبل 
الله منا ومنكم لا تنكر. قال الشاي: وقال المحقق ابن أمير حاج : بل الأشبہ 
ul‏ جائزة مستحبة... ثم jS ds (ul Glu‏ صحيحة عن الصحابة رضي اللّه 
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عنهم 3 S33 be‏ (الدر المختار مع فتاوى الشاى: eM‏ باب العيدين» 
سعيد) 


Further reading: Fatawa Dar al-'Ulüm Zakariyya, vol. 2, p. 582. 


In short, the lives of Muslims are already filled with customs. 
Therefore, the customs of gifting and congratulating each other ought 
to be given up even if they are not considered to be a part of Din. 


Allah ta‘ala knows best. 
Gifting on non-Islamic occasions 


Question 


What is the ruling with regard to giving and receiving gifts on the 
occasion of Christmas and other non-Islamic occasions? Can we gift to 
Christians because of our business relationships with them? They send 
gifts to us when we observe our Islamic celebrations. Our purpose in 
giving them is to maintain our business ties and not to accord 
reverence to their religion. 


Answer 


If there is no intention of according reverence to their religion and it 
is done merely to maintain superficial business ties, then it is 
permissible to send gifts to them. However, it is better not to give the 
gift on Christmas day. It may be given before or after. 


ولو Gal‏ لمسلم ولم يرد تعظيم اليوم بل يجرى على عادة الئاس لا يكفر 
وينبغي أن يفعلء قبل أو بعد نفياً للشبية: (فتارى الغاف: eV Vor‏ سعيد) 


After quoting certain juridical texts, Hadrat Thanwi rahimahullah 
writes in 1711000 al-Fatawa: 


From the above narrations we have learnt the detailed injunctions 
related to gifting. If there is no harm to our religion, it will be 
permissible to exchange gifts with unbelievers with whom we have 
made peace. This answers most of the questions. Two points need to be 
addressed. (1) The Diwali gift is probably given out of reverence for 
this festival. And this has been strictly prohibited by the jurists. (2) 
There are images in it, and this would necessitate preserving and 
revering them. There is prohibition in this regard in certain subsidiary 
matters. This would necessitate a conflict with the injunction of the 
Sharv ah. 
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The answer to the first point is that it is known through habit that the 
reason for the gift is to show respect to the person and not the festival. 
The answer to the second point is that the purpose of the gift is not 
the image but the actual item. However, it is obligatory for the one 
who receives the gift to destroy the image immediately.’ 


Maulana ‘Abd al-Hayy Lucknow‘ rahimahullah writes: 


Question: If Hindus offer sweetmeats or other gifts to Muslims on 
occasions of Holi or Diwali, is it permissible for Muslims to accept 
them? 


Answer: It is permissible, but one should not join the unbelievers in 
expressing joy and happiness over their festivals. It is stated in Majma' 
al-Barakat that if on the day of Nirauz - a day of festivity for the 
Magaens - one’s friends from that religion bring edibles, it is 
permissible to accept them. Is there any Dini harm for the person to 
accept the gift? Some scholars say that if the person joins them in 
their happiness, then he suffers Dini harm. If he does not join them, 
there is no harm on him. Despite this, it is preferable to desist. The 
same ruling is stated in Matalib al-Mu’minin.’ 


Allah ta‘ala knows best. 
Depositing money in a son's name 


Question 


In order to save himself from taxation, a person deposits money in a 
bank in his son's name. Since it is in the son's account, will it be said 
that the son is its owner? 


Answer 


The deposit in the bank was not with the intention of giving 
ownership to the son, it was for some other reason. The son is not its 
owner. Yes, if the intention was to make him its owner, he will be its 
owner. 


Hadrat Muftî Muhammad Shafi Sahib rahimahullah writes: 


If Zayd did not give over ownership of this house to his wife in reality, 
but wrote her name in official documents for some other reason, the 
house does not belong to his wife. If she passes away, her heirs will 


1 Imdàd al-Fatawa, vol. 3, p. 482. 


? Mu'allim al-Fiqh - tarjamah Majmü'ah al-Fatawa, vol. 2, p. 363; also pages 358 
and 382. 
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have no claim over that house. Rather, it will remain in the ownership 
of Zayd as it always was. Including a person’s name in official 
documents does not give a person right of ownership according to the 
Shari'ah. Ownership will only be realized when the owner gives over 
the item happily, makes the person its owner and gives him control 
over it. These points are clearly gauged from the books of 
jurisprudence.' 


Further reading: Fatawa ‘Uthmani, vol. 3, p. 445. 
Allah ta‘ala knows best. 

When a mother gives a house to her son 

Question 


My mother gave me a house which is in India. This was given to me 
when she was alive and well. She has now passed on. What is the 
ruling with regard to this house? I have a sister; does she have a share 
in this house? 


Answer 
If your mother gave you the house and gave you or your 
representative control over it, it is yours. No one else has a claim over 
it. 
ولا يتم حكم الببة إلا مقبوضة ودستوي فيم الأجنبي والولد إذا كان بالغاً‎ 
بكذا فى المحيط» والقبض الذي يتعلق بم تمام الببة وثبوت حكمها القبض‎ 
Shea as ركاه تيف‎ As Las كنت‎ 9s IN ak 
فيما يجوز من الببة وما لا يجوز)‎ GEN البندية: ۳۷۷/ء» الباب‎ 
شرحا لمجلة:‎ 
في حال صحتہ لأحد ورٹتہ وسلمہ إيابا وتوف بعد‎ Spel لو وہب أحد جميع‎ 


ذلك gL ls‏ الوزقة DSI‏ يق Al‏ الدكورة Mee (egal de)‏ لو 
وہب من کان لہ عدة أولاد جميع أموالم لأحدبم في حال صحتہ وسلمہ إيابا 


1 11060 al-Muftiyyin, vol. 2, p. 738. 
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كانت صحيحة (البزازية). (درر الحكام شرح Ue‏ الاحكام: ٣ا‏ المادة: 
(Ava‏ 


Allah ta‘ala knows best. 
When a debtor pays his debt to someone other than his creditor 


Question 


‘Umar was owing R5000 to Zayd. Bakr is Zayd’s friend. Zayd said to 
‘Umar: “Do not pay the loan to me; give it to Bakr. I have given it to 
him.” He then said to Bakr: “You must take it.” ‘Umar then gave the 
money to Bakr. Subsequently, the relationship between Zayd and Bakr 
became sour, and Zayd is asking for the R5 000. Bakr has spent the 
money. Zayd and ‘Umar are both scholars. Zayd presented the 
following proof from a book of jurisprudence: 


What should Bakr do? 


Answer 


When Zayd asked ‘Umar to give the money to Bakr, and ‘Umar did as 
instructed, the gifting is complete and Zayd’s loan has been repaid. 


Zayd cannot make any demand on ‘Umar. As for تمليك الدين من غير المديون‎ 


when Zayd himself gave the permission to ‘Umar, it is valid and the 
gifting is complete. 


أجيب Ob‏ ببة الدين من غير المديون إنما لا تجوز إذا لم يأذن للغير في قبضم 
فأما إذا وہب الدين من آخر وأذن لہ في قبضہ جاز استحساناً. (فتح القدي 
كتاب ev vs JU)‏ دار الفكر) 

إن تمليك الدين من غير من علیہ الدين يصح استحساناً إذا وپبہ وأذن لہ فى 
القبض فقبضہء وبذا OV‏ ذلك إنما لا يصح SY‏ تملیک ما لا يقدر على 
SS DT ec‏ ل اکن جار كانه Babak pC ies‏ 
فقبضہ ثم وہبہ إياه وحينئذٍ یکون تمليك الدين ممن علیہ الدين وبو جائز. 
(العناية فى شرح البداية على بامش فتح القدير: evra‏ دار الفكر) 
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بدائع الصنائع: 
BAW oi Lal ges gall ale se pal ou Ro Ul‏ .44:33 
ا SS N abu‏ وان أذق SUC Use Nips, BU‏ 
الذمة مقدور التسليم والقبض ألا ترى أن المديون يجبر على تسلیمہ إلا أن 
قبضہ بقبض العين فإذا قبض العين el‏ قبضها مقام قبض عين ما فى الذمة إلا 
أنه لا بد من الإذن بالقبض Epo‏ ولا يكتفي فيم بالقبض بحضرةالوابب 
بخلاف ببةالعين. (بدائع الصنائع فى ترتيب الشرائع: ew‏ فصل فى شرائط 
الببة» سعيد) 
ببة الدين من غير من علیہ الدين جائزة» فإذا سلطہ علیہ فہو مسلط علیہ 
gh ais‏ خم و ا ان مه basi deseados PA A‏ 
ge‏ علیہ الدين لو أمكن ذلك oM‏ لہ ولاية نقل الدين إليم قصداً بإحالة 
الدين علیہ فيثبت ذلك بمقتضى تصرفيما تصحيحاً لم. (المبسوط للامام 
السرخسى: (EJAS‏ 
dai‏ البرهافة 
أن الواہب لما أمره بالقبض فقد جعلہ نائباً عن نفسہ فى القبض فيقع قبض 
الموبوب للوابب أولاً ثم لنفسم أوأن عمل الببة ما بعد القبض وبعد القبض 
ہو مال محل للتمليك. (المحيط البربانى: (v/N&‏ 
وللاستزادة انظر: (المحيط البربانى: 09/86 و٤۷١/۷»‏ كتاب الببة والصدقة. ورد 
المحتار: 8//ه» سعيد. وشرح المجلة: w/e‏ والفتاوى البندية: APM‏ 
والبحر الرائق: 286//. وتبيين الحقائق: ev /w‏ ملتان) 

Allah ta'alà knows best. 
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Distributing one’s wealth during one’s lifetime 

Question 

Can a person distribute his wealth, properties, etc. during his lifetime? 
Answer 


Distributing one’s wealth during one’s lifetime is classified as hibah (a 
gift/grant) and this is valid. As per the preferred fatwa, a person must 
be cognizant of equality among his children. However, giving more to 
some over others is also acceptable. At the same time, it is not 
permissible to cause harm to anyone. Differentiation on the basis of 
religiosity and impiety is permissible. In fact, it is better and superior 
to give a little more to the one who is religious, pious and an adherent 
of the Sharr'ah. 


رجل لم ابن وبنت أراد أن یہب لبما tat‏ فالأفضل أن يجعل Sa‏ مثل حظ 
Gy VI‏ هد Ut‏ وعدد Cage Qd‏ كيدا سوا gy‏ ا ,55 8 

ولو وہب جميع مالہ WY‏ جاز فى القضاء وہو Sl‏ نص عن محمد بكذا فى 
العيون» ولو أعطى بعض oly‏ شيثاً دون البعض لزیادۃ رشده لا بأس بہ Oly‏ 
US‏ سواء لا ينبغي أن يفضلء ولو کان ولده فاسقاً فأراد أن يصرف JU‏ إلى 
وجوه الخير ويحرمء عن الميراث بذا خير من تركم OY‏ فيم Ble)‏ على المعصية» 
gl‏ کان ody‏ فاسقالا يعطى لم اکر می code dfi tad asas) s,‏ 
آخرف الببة من الصغير) 

لو وہب أحد جميع أموالء في حال صحتم لأحد ورٹتہ وسلمہ إيابا وتوف بعد 
ذلك فلن ساكو yg‏ اللداخلة ىالبية المذكررة pee (oscil Je)‏ 
وہب من كان لم عدة أولاده جميع أموالم لأحدبم في حال صحتہ وسلمہ إيابا 
كانت صحيحة (البزازية)» ومع ذلك فترجيح بعض الأولاد على البعض 
مكروه كرابية تحريمية (أبو السعود المصرى) ويكره ذلك عند تساويهم فى 
الدرجة أما عند عدم التساوى كما إذا كان أحديم مشتغلاً بالعلم لا 
بالكسب لا باس أن يفضلہ على غيره أى لا يكره إذا كان العفضيل لزيادة 

661 


call GI pa’‏ ف abel EEO‏ المشاواة go yh tad‏ لو 
وہب لابنم وابنتہ يجب أن يعطى البنت كما يعطى الصبي وبذا ہو المفقٰ بم 
(الطحطاوى)» وقد روى ا الصحابة رضى dbs dl‏ عن eU ol‏ قد وبيم 
مالا وأراد أن يشبد adl‏ صل mle atl‏ وسلم على بذه الببة فتمثلت أنا مع 
al‏ في حضور cell‏ صل all‏ علیہ وسلم al SS,‏ الأمر فسألہ الرسول صلى 
الله علیہ وسلم الک أولاد غيره؟ ael‏ أبي: نعم يا رسول الله فقال لم» بل 
وپبتہم مثل ما وببت بذا؟ ial Jus‏ کلاء فقال صل الله علیہ وسلم: بذا جور: 
أى ظلم (العناية)» إلا أن إذا کان أحد الأولاد يفضل غيره فى العلم والكمال 
فلا بأس من ترجيحم على غيره كما بين فى الكتب الفقبية مساغاً للترجيح 
pl)‏ السعود المصرى) وإن كان في أولاده فاسق لا ينبغي أن يعطيم أكثر من 
sar Y 3 39‏ معدا ارق aal‏ ولو كان als Ul ay‏ ان ماله 
إلى وجوه الخير ويحرمم عن الميراث بذا خير من تركم» (الطحطاوى باختصار). 
(درر الحكام شرح مجلة الاحكام لعلى efi Que‏ تحت المادة: cava‏ دار 
الكتب العلمية بيروت) 

وللاستزادة انظر: (الدر المختار مع رد المحتار: 00/147 كتاب الببة» سعيد. 
البحر الرائق: OLS ean [V‏ الببة. والفتاوى البندية: Been‏ الببة للصغير. 
وتكملة رد المحتار: sA/t00‏ سعيد) 


Ahsan al-Fatawa: 


1. If it is the aim to cause harm to others, then it is makrüh 
tahrimi. The distribution will be promulgated by law, but it 
will be obligatory to return it under religious integrity. 


2. It the objective is not to harm others and there is also no 
reason for giving preference to one over others, then it is 
makrüh tanzihi. It is mustahab to give equally to males and 
females. 


3. It is mustahab to give preference if it is done on the basis of 
religiosity, service, religious services, or need. 
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4. Irreligious children should not be given more than their basic 
needs. It is mustahab to deprive them and to give the extra 
wealth for religious works.’ 


Allah ta‘ala knows best. 
Equality at the time of distribution 


Question 


In normal conditions a person has to be mindful of equality when 
distributing his wealth among his children. However, equality is not 
obligatory; it is better and superior. On the other hand, the annotator 
to al-Majallah states that equality is obligatory. What does this mean? 
(Refer to Sharh al-Majallah, vol. 2, p. 433) Maulana Khalid Sayfullah 
Sahib is also of the view that it is obligatory. 


Answer 


The verdict of Hanafi scholars is that in normal conditions, when 
distributing one’s wealth among one’s children, equality is better and 
superior; it is not obligatory. Yes, if a person wants to unnecessarily 
cause harm to some of his children, then equality will be obligatory. 


Ass ق الصبحة راد فصل البعقن عل العضن عن أن‎ oo eaa 
Soyy يكرد‎ alge LE Oly seal ق‎ fend sales) س كان التفضيل‎ 
قصد بم‎ Oly يوسف أنم لا باس بم إذا لم يقصد بم الإضرار‎ al المعلى عن‎ 
المختار ولو كان الولد مشتغلاً بالعلم لا بالكسب‎ yey الإضرار سوى بينيم‎ 
كتاب الببة)‎ ora) فلا بأس أن يفضلہ على غيره. (الفتاوى البندية:‎ 

اعلاء السنن: 

bel‏ أن MES‏ م ا de SV NV Gu‏ اا ا الا 
وذبب الجمہور إلى أن التسوية مستحبة فإن فضل Law‏ صح وكره وجعلوا 
الأ ف Gore‏ اتان de Gell, Gull de‏ الي sel)‏ 
est vea‏ ط: ادارة القرآن) 


1 Ahsan al-Fatawa, vol. 7, p. 256. 
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عمدة القاري: 

ob‏ قلت فى حديث الباب الأمر بالرجوع صريحاً حيث قال: ”فارجعہ“ قلت: 
ليس الأمر على الإيجاب وإنما ہو من باب الفضل والإحسان ألا ترى إلى 
حديث أفس رضي الله عنه رواه البزار فى مسنده أن رجلاً كان عند رسول الله 
صل الله علیہ وسلم فجاء ابن لہ فقبلہ وأجلسم على فخذه Seley‏ بنية لم 
lese‏ يوق dil boo ail duas US aas‏ علي Las‏ ألا توفت Gane‏ 
وليس بذا من باب الوجوب وإنما بو من الإنصاف والإحسان. (عمدة 
القارى: ate‏ كتاب الببة» ط ملتان) 

إن عمل الخليفتين Gl‏ بكر وعمر بعد النبى صل الله عليہ وسلم على عدم 
oll suc) oad) o Gayl 45,5 RR‏ وو dad OLS‏ 
ط: ملتان) 

وقد تمسك بم من أوجب التسوية فى عطية الأولاد وہہ صرح البخارى وہو 
قول طاووس والشورى وأحمد وإسحاق. وقال gol‏ يوسف تجب التسوية إن قصد 
بالتفضيل الإضرار وذبب الجمبور إلى أن التسوية مستحبة فإن فضل بعضاً 
صح وكره واستحبت المبادرة إلى التسوية أو الرجوع فحملوا الأمر على الدب 
والنبى على التنزيم. (اوجز المسالک: ٠/٠١١‏ باب ما يجوز من النحل) 

وللمزيد أنظر: عمدة القاري» ج & ص LA‏ وفيض الباري» ج ۳»> ص A‏ 
وتكملة فتح الملهم» ج ؟؛ ص 1۸. 


A reply to the text of Sharh a/-Majallah 
The text reads as follows: 
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Sige dul Gay) Bes aaa eo alode weal lcs 
بہ (الطحطاوى). (درر الحكام‎ Gall يعطى البنت كما يعطى الصبي وبذا ہو‎ 
(sert شرح مجلة الاحكام:‎ 


The annotator of Sharh al-Majallah - ‘Alt Haydar rahimahullah - 
presents the view that it is obligatory to maintain equality when 
distributing wealth among one’s children in normal conditions. He 
bases his view on the authority of ‘Allamah Sayyid Ahmad Tahtawi 
rahimahullah. However, when we study the original text of ‘Allamah 
Tahtawi rahimahullah, we do not deduce the view of obligation. 
Observe the text of ‘Allamah Tahtawi rahimahullah: 


TCR INTE ES US EON .وجل‎ Lay hase) aie 
على البعض فى ذلك لا رواية لهذا فى الأصل عن أصحابنا وروى عن الإمام‎ 
بمو كه‎ BS Oly له فى ادي‎ Lai tals) heel OS Gia gel Al 
يوسف أنم لا باس بم إذا لم يقصد بم الإضرار وإن قصد‎ ad وروی المعلى عن‎ 
بم الإضرار سوى بينبم يعطى الابنة مثل ما يعطى الابن قال محمد يعطى‎ 
يوسف. (حاشية‎ gl والفتوى على قول‎ GW ضعف ما يعطى‎ S 

الطحطاوى عل الدر المختار: (v [e‏ 


The word يجب‎ (it is obligatory) is not mentioned anywhere in the above 


text. The annotator to al-Majallah probably elucidated the view of 
Imam Abū Yusuf rahimahullah from his side because according to the 
latter, when there is intent to cause harm [to one or more children to 
the exclusion of others] then equality in distribution is obligatory. 


وف الخانية لا باس بتفضيل بعض الأولاد... إن لم يقصد بہ الإضرار Oly‏ 
قصده فسوی بينيم يعطى البنت كالابن عند GU‏ وعلیہ الفتوى ds‏ 
Gall ale, Jb Ayelet‏ أ de‏ قول ai‏ يضف من أن العتضيفة on‏ 
الذكر sl,‏ أفضل من العثليت الذى سو قول محمد. (الدر المختار: sofan‏ 


سعيد) 
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JU,‏ أو يوسش جب التسوية إن قضد بالتفضيل الاضتزار Vy‏ فى مسفحية: 
(تنحملة فتح المليم» اج )م ص OW‏ كتاب الببات» وكذا فى اوجز المسالک: 
(\¢/\Vo‏ 


A reply to the text of Maulana Khalid Sayfullah Sahib 


In his Qàmüs al-Fiqh, (vol. 5, p. 331), Maulana says that equality is 
mustahab. From his Kitab al-Fatawa, (vol. 6, p. 316), we gauge that 
equality is obligatory. However, in his Islam Aur Jadid Fikri Masa’il (p. 
164), he uses the word “obligatory” explicitly. There could be a few 
possibilities: 


(1) If it is taken to refer to the person who gives more to 
one child so as to cause harm to the other children, 
then the unanimous verdict is that equality is 
obligatory. 


(2) The context and tone of the discussion supports the 
view that he chose the verdict of obligation because of 
the corruptness of our times. 


(3) He chose the verdict of obligation out of consideration 
for the Orientalists and those who make objections to 
inequality. 


To summarize: When distributing among one's children during one's 
lifetime, if the parent does not intend to harm one to the exclusion of 
others, then he may give preference to one over the others. In other 
words, equality is mustahab; it is not obligatory. 


Further reading: 'Umdah al-Qari, vol. 9, p. 405; Takmilah Fath al-Mulhim, 
vol. 2, p. 68; Aujaz al-Masálik, vol. 14, p. 175; Fatàwà Mahmüdiyyah, vol. 
16, p. 497; Ila’ as-Sunan, vol. 16, p. 96. 


Allah ta‘ala knows best. 
A gift when possession has not been taken of it 


Question 


A person passed away in 2006. He had a will in which he stated that 
after his demise, his estate will be divided among his heirs according 
to the Sharr'ah. Nine months after he passed away, his son by the 
name of Yahya made a claim with respect to a piece of land. He claims 
that his father gave it to him on 2 March 2004. He presented a written 
document in which the gifting of the land to him is clearly stated. This 
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document contains the signatures of Muhammad (a son of Yahya) and 
a non-Muslim African woman. There are no other witnesses to it. 
Yahya hadn’t taken control of the land nor did he have it registered in 
his name. Furthermore, none of the other heirs have any knowledge 
about it. Will this piece of land be considered to belong to Yahya or 
will all the heirs have a right over it? 


Answer 


This gifting is incomplete because taking control of the item is 
necessary for a gifting to be complete. Taking control of the item is not 
established. Secondly, the testimony of the signatories to the written 
document is unacceptable. The testimony of a son in favour of his 
father is not acceptable. Also, the testimony of a non-Muslim against a 
Muslim is not acceptable. Based on this, the piece of land is not in the 
ownership of Yahya. It will therefore be distributed among all the 
shares as laid down by the Sharr'ah. 

وشرائط صحتہا فى الموبوب ان يكون مقبوضا غير مشاع ميزا غير مشغول 


...وتتم الببة بالقبض الكامل. (الدر المختار: ٠۹٠٥/1۸۸‏ كتاب الببة» سعيد) 
Le es otal, E OE ss‏ فق :ال ركيت SU‏ 
للموہوب لہ قبل القبض. (الفتاوى الہندية: (eye‏ 

ولا شاد الولة Steg sla ty ls‏ من ا علو ق 
yaa‏ 55+ كاب cololall‏ الفصل: AA QS Y gad ci!‏ 
للتبمة) 

فيشترط الإسلام لو المدعى علیہ مسلماً. (الدر المختار: few‏ كتاب 
الشبادات» سعيد) 


Fatawa 'Uthmani: 


A written document for the gifting of an item is not necessary 
according to the Shariah. It can be done verbally as well. However, 
what is necessary is that the item must be given over into the control 
of the person to whom it was gifted." 


1 Fatawa ‘Uthmani, vol. 3, p. 443. 
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Allah ta‘ala knows best. 
Gifting before taking possession of one’s inheritance 


Question 


A man passed away and left a house in his estate. It has not been 
divided [among the heirs] as yet. One of the heirs gave his share to his 
sister. He has now passed away. The other heirs are disputing this gift, 
whereas the sister has witnesses to prove that her brother in fact gave 
his share to her. Is the gifting of the brother valid? 


Answer 


It is permissible for an heir to forgo his right before taking possession 
of the [share of his] inheritance or to transfer it into the name of 
another. Nowadays, houses are like indivisible items. This is why one’s 
share can be given to someone before the division [of the estate] takes 
place. The presence of witnesses makes this gifting complete and valid. 
The other heirs have no claim over this share. 


وذكرالشيخ الإمام المعروف ب ”خوابر زادہ“ أن حق الموصى لہ وحق الوارث 
قبل القسمة غير متأكد يحتمل السقوط بالإسقاطء انتهئ. (الاشباه والنظائر: 
(yeys‏ 
وحق الوارث قبل القسمة يسقط بالإسقاط. (فتاوى الشاى: cofier‏ فصل فى 
وفيما لايقسم كالعبد والدابة والغوب والحمام يجوز ببة المشاع من الشريك 
وغيره في قولہم - (فتاویٰ قاضيخان de‏ بامش البندىة:2707/*»كتاب الہبة» 
فى ہبة المشاع)- 

0010 Mu'amalat Ke Shari Ahkam: 


Items which are indivisible - e.g. animals - can be gifted before the 
distribution [of the estate]. 
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قال العلامة الخوارزي: ببة المشاع فيما لا يقسم جائزة يعني بم ما لا يحتمل 

Sie lp أوكدابة‎ se lp duas Sel القنيية‎ Sas مسا‎ ao V cel ead 
الببة)'‎ OLS (الكفاية شرح البداية على بامش فتح القدير: ۸۸ء/۷ء‎ 

Allah ta'alà knows best. 

The gifting of rights 

Question 

Is it permissible to gift rights? 

Answer 


Rights which are intrinsically established can be transferred and are 
considered to be essential rights. Gifting with respect to them is 
permissible. Rights which are established merely for the repulsing of 
harm cannot be transferred. The right of inheritance is considered to 
be a right of ownership and an essential right. It can be transferred, 
and gifting it is also permissible. 


والفاصل بين الحق المتقرر وغيره أن ما يتغير بالصلح Le‏ قبلہ فبو متقرر 
وغيره غير متقرر واعتبر ذلك فى الشفعة والقصاصء ol‏ نفس القاتل كانت 
مباحة في ge‏ من لہ القصاص» وبالصلح حصل لہ العصمة في دمہ فكان حقاً 
متقرراً وأما فى الشفعة فإن المشتري يملك الدار قبل الصلح وبعده على وجم 
واحد فلم يكن A, pate i‏ (شرح العناية ببامش فتح القدير: Aft‏ ما 
يبطل بم الشفعة» دار الفكر) 


عدم جواز الاعتياض عن الحقوق المجردة ليس على إطلاقم؛ بل فيم التفصيل: 
SESS luas‏ المجرد إن كان الشرع جعلء لصاحبہ Jed‏ رفع (xe y pall‏ 
كحق الشفعة» وحق القسم للزوجة» وحق الخيار للمخيرة» فالاعتياض عنم 
بمال لا يجوزء OV‏ حق الشفعة للشفيع» وحق القسم للزوجة» وكذا حق الخيار 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 2, p. 82. 
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فى النكاح للمخيرة إنما ثبت لدفع الضرر عن الشفيع والمرأة» وما ثبت لذلک 
لا يصح الصلح عنہء oY‏ صاحب الحق لما رضي علم Vil‏ يتضرر بذلک فلا 
OE oly ye ma‏ ذلك الى ney de Y uel nobel cus as‏ رفع 
الضرر كالوظيفة في وقف من إمامة وخطابة وأذان وفراشة OB diy,‏ 
صاحبها قد ثبت لہ بذا الحق بتقرير القاضي على وجہ الأصالة» لا لأجل رفع 
ضرر عن mele‏ فينبغي أن يصح الاعتياض عن تلك الوظيفة بمال يأخذه 
الفارغ» وہو صاحب الوظيفة» من المفروغ SY eJ‏ صلح عن حق إلحاقاً لہ 
بالاعتياض عن القصاص «Jus‏ وبالاعتياض عن CEA‏ بمالء وما شبہ 
ذلك. (شرح المجلة للاتاسى: )٠٠>/١١‏ 


by‏ "بحوث في قضايا فقبية معاصرة": Ul,‏ النوع lll‏ من الحقوق الشرعيةء 
فى الحقوق التي تثبت لأصحاببا أصالة» لا على وجم دفع الضرر فقطء مثل 
حق القصاص وحق تمتع الزوج بزوجتہ ببقاء نكاحبا معہء» وحق Syl‏ وما 
إلى ذلك... أن حق الوراثة في حياة المورث ليس حقاً aU‏ بل ہو حق متوقع 
يحتمل الغبوت وعدمہء وإنما يتقرر بموت المورث... Lely‏ بعد موت المورث» فإن 
ذلك الحق ينتقل إلى ملك مادّى في تركتم» فيصح بيعم أو التنازل «xe.‏ (بحوث 
فى قضايا فقبية (As NA poles‏ 


Further reading: Radd al-Muhtar, vol. 4, pp. 518, 520; Hashiyah at- 
Tahtawi ‘Ala ad-Durr al-Mukhtar, vol. 3, p. 9; Itr Hidayah, p. 332; Fight 
Magalat, vol. 1, p. 163; Jadid Fiqhi Masa’il, vol. 4, p. 176; Huqüq Aur Oen Ki 
Kharid Wa Faraukhat, p. 147. 


Allah ta‘ala knows best. 
Gifting in illicit love relationships 
Question 


A person loves a woman and sends gifts to her. Is it permissible for her 
to accept them? If the man repents from this illicit love later on, will it 
be permissible for him to take back those gifts? 
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Answer 


Gifts which are presented in illicit relationships are classified as 
bribery. It is not permissible to accept them. Ownership of the gifts is 
not affirmed. The one who gave it has the right to ask for it to be 
returned. Yes, there is no harm if - after repenting - he does not ask 
for the gifts to be returned and pardons them. 


وفيبا (القنية) ما يدفعہ المتعاشقان رشوة يجب bay‏ ولا يملك. (البحر الرائق: 
۹ کتاب الببة» کو ثتہ) 
المتعاشقان يدفع كل al‏ منبما لصاحبہ أشياء فبي رشوة لا يثبت الملك فيها 
وللدافع استردادبا. (الفتاوى البندية: c/w‏ الباب الحادى عشر ف المتفرقات) 
وكذا في مجمع الضمانات» ج & ص AYA‏ 
Allah ta‘ala knows best.‏ 
Using the gifts which were received in an illicit relationship‏ 


Question 


One of our friends received a mobile phone as a gift from his girlfriend. 
Later on, their relationship broke off. The boy now wants to sell the 
mobile phone. Can he use the money which he gets for it or does he 
have to give it in charity? 


Answer 


A gift in an illicit relationship is classified as bribery. Thus, it has not 
entered the ownership of the boy. It is necessary for him to return it to 
the girl who gave it to him. It is not permissible for him to sell it. If he 
does sell it, he must convey the money to the girl unless she pardons it 
and does not ask for it. 


لو مات الرجل وكسبہ من بيع الباذق أو الظلم أو أخذ الرشوة يتورع الورثة 
ولا يأخذوق مقر قينا وجو en sl‏ ويردونها على Lely!‏ إن عرفوېم» والا 
aes‏ يها لآن ميل اک ISI aas] o ٠‏ فر ال faces: de‏ 
(فتاوى الشاى: [Yo‏ فصل ف البيع» سعيد) 

Allah ta‘ala knows best. 
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Gifting for the sake of marriage 


Question 


A boy loves a girl. They are not involved in an illicit relationship, but 
he sends a gift to her family so that she or her family may become 
amenable to a marriage. Will this also be classified as bribery, and 
therefore impermissible? 


Answer 


Since there is no illicit relationship between the two, the gift is a 
means to reconciling the hearts. It will be permissible to accept the 
gift. Gifts or charity was given to those who are classified as 
mu'allafatul qulüb (those whose hearts are to be reconciled) for a Dini 
objective. Here, the objective is marriage - which is also a Dini 
objective, and the gift is a means to its realization. 


Allah ta‘ala knows best. 
A common possession suffices in a gift 


Question 


My father had my name recorded in the official documents of a 
building which he gave over to me. The building contains two 
residences and four shops. These are occupied by tenants. I used to 
collect the rent while my father was alive and was responsible for the 
payment of taxes, etc. In other words, I have full control of it. Is this 
entire process sufficient for the completion of the gift and my control 
of it? Or is it necessary for me to remove the tenants and then occupy 
the building physically? Obviously, there is no way to remove the 
tenants because of the contractual agreements. 


Answer 


Taking control or possession (qabdah) of each item is deemed 
according to the nature of the item. Taking possession of a vehicle is 
realized when its key is given over to the buyer. In this case, the 
official documents have been given over to the donee; and so, qabdah 
of the building is complete. After the death of the father, the other 
heirs cannot make any claims of inheritance with respect to this 
building. 


وحاصلہ أن التخلية قبض حكماً لو مع القدرة علیہ بلا كلفة لكن ذلك 
يختلف بحسب حال المبيع... قال أجمعوا de‏ أن التخلية فى البيع الجائز 
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تڪون قبضاً...الخ. (رد المحتار: cower onr‏ مطلب فى شروط العخلية» سعيد. 
وكذا فى الفتاوى البزازية على بامش البندية: 0/098 والفتاوى البندية: 15/؟) 
Jadid Fight Mabahith:‏ 


The Qur'àn and Hadith do not lay down a specific method of qabdah. In 
fact, the Ahadith contain different forms of taking possession. In a 
narration of Hadrat ‘Abdullah ibn ‘Umar radiyallahu ‘anhu, moving the 
item from the place of purchase to another place is mentioned. Hadrat 
Zayd ibn Thabit rahimahullah narrates that the traders must move 
their purchased items to their saddlebags. The narration of Hadrat Abi 
Hurayrah radiyallahu ‘anhu specifies weighing and measuring as 
qabdah. This is why the jurists concur that the societal norms of 
people will be the criterion. The manner in which people consider an 
item to have moved from the possession of one to the other will be 
accepted as a Shar'i qabdah. 


ولا يشترط القبض بالبراجم» OV‏ معنى القبض بو التمكين والتخلي d Ly‏ 
الموانع عرفاً وعادة حقيقة. (بدائع الصنائع: 068/0 سعيد. الفتاوى البندية: 
‘wr‏ 


Islam Aur Jadid Ma'ashi Masa’il: 


The seller absolves himself by saying to the buyer: “This wheat which 
you bought is in my warehouse. You may take it whenever you want. 
After today, I am not responsible for it. If the wheat is destroyed or 
gets rotten, it is your responsibility.” In such a case, although the 
buyer did not take physical possession of his goods, they have come 
under his liability. Any loss suffered to them will be to the buyer’s 
liability. Imam Abū Hanifah rahimahullah is of the view that physical 
possession is not necessary. Takhliyah is sufficient. Takhliyah means 
that the buyer is given the power to come and take possession of the 
item whenever he wants. As long as no obstacle from taking 
possession of it remains, we will conclude that takhliyah has taken 
place. For example, there is a chest which contains several items. The 
buyer is given the key to it. Once he receives the key, possession of the 
chest has taken place irrespective of whether he takes the chest now 
or not. Imam Bukhari rahimahullah gives preference to the view of 
Imam Abi Hanifah rahimahullah and narrates the tradition of Hadrat 


! Jadid Fiqhi Mabahith, vol. 2, p. 151. 
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Jabir radiyallahu ‘anhu as a mausül narration. Rasülullah sallallahu 
‘alayhi wa sallam bought a camel from Hadrat Jabir radiyallahu ‘anhu 
who then travelled on it to Madinah. He did not get off that camel, but 
takhliyah was established. Imam Bukhari rahimahullah says that we 


learn from this incident that possession takes place once takhliyah is 
effected.’ 


‘Itr Hidayah: 


Qabdah, i.e. acquiring control over an item after obtaining the other’s 
permission - if it is through the permission of the owner or on account 
of a Shar't right - then it will be classified as permissible. 


To sum up, qabdah is based on societal norms. These differ with 
respect to the nature of the items. In the present case, collecting the 
rent for the building, paying the taxes and other expenses - in other 
words, having total control over it - is synonymous to qabdah. 


Allah ta‘ala knows best. 
Accepting a gift from forbidden wealth 


Question 


If usury enters the wealth of an unbeliever, is it included in his 
ownership? If a non-Muslim presents a gift from interest wealth to a 
Muslim, is it permissible for him to accept it? What is the ruling if a 
Muslim gives a gift from interest wealth? 


Answer 


When interest wealth comes to a Muslim, he does not become its 
owner. It is necessary for him to return it. If the owner is known, it 
must be returned to him. If he is not known, it must be given in charity 
without the intention of reward. Interest wealth must be treated like a 
calamity and misfortune which must be disposed of as charity. It is 
permissible to give it to an eligible poor person who does not own 
nisab. However, it is not permissible to accept a gift from interest 
wealth. 


من ذلك الآخر آخر فبو حرام. (فتاوى الشاى: ۹۸/» مطلب الحرمة coded‏ 


سعيد) 


` [slam Aur Jadid Ma'ashi Masá'il, vol. 2, pp. 98, 100. 
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EA AEE A O تصدقوا بہاء‎ Vie عرفوبم‎ Bliss de ssi. 
الكرابية»‎ LE ٦/۳۸۰ العصدق إذا تعذر الرد على صاحبم. (فتاوى الشاى:‎ 


فصل فى البيع» سعيد) 


ولا يجوز قبول بدية أمراء الور o‏ الغالب في مالبم الحرمة إلا إذا phe‏ أن 
اکر TARRE s ob S £5 gh BLE Cole of ob JE JU‏ 
لا تخلو عن قليل حرام فالمعتبر الغالب» وكذا JST‏ طعاميم كذا فى الاختيار 
شرح المختار. (الفتاوى المبندية: (o/res‏ 


Yes, if it is not known with certainty whether the wealth is haram, 
mixed with other wealth or the major income is lawful; it will be 
permissible to accept the gift. 


After quoting juridical texts, Hadrat Maulana Zafar Ahmad Thànwi 
rahimahullah writes: 


We learn from these texts that the person whose income is mixed with 
lawful and unlawful, the majority is taken into consideration. If the 
major portion of his income is lawful, it is permissible to accept his 
gifts and hospitality. But if it is known with certainty that a certain gift 
or food is mixed with unlawful, it will be forbidden to accept it, and 
also forbidden to eat it. However, Imam Abū Hanifah rahimahullah 
says that it is mixed up and consumed, so there is leeway according to 
him. This will be made clear from some of the narrations. If the major 
portion of a person’s income is unlawful, it will be forbidden to accept 
his gifts and hospitality. Yes, if he informs you that a certain gift or 
food is lawful, it will be permissible to accept it.’ 


Further reading: Shami, vol. 5, p. 98; Imdad al-Ahkam, vol. 4, p. 397-400; 
Fatawa ‘Uthmani, vol. 3, p. 395. 


If a non-Muslim receives interest wealth, he will become its owner and 
it will be permissible to accept a gift from him as long as he does not 
commit something which is rationally forbidden and reprehensible, 
e.g. treachery, stealing, hijacking, etc. Non-Muslims living in an 
Islamic country will not be permitted to engage in interest 
transactions. 


1 171060 al-Ahkam, vol. 4, p. 399. 
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The fundamental basis in this regard is whether non-Muslims are 
addressees for subsidiary matters of Islam or not. The jurists differ in 
this regard. Some scholars say that initially they are only addressed for 
Iman and punishments; and not transactions. Other scholars say that 
non-Muslims are addressed for transactions as well. No matter what, 
the point which comes out clear is that non-Muslims become owners 
of interest wealth. 


Detailed proofs can be found in the chapter on usury and interest. 


Allah ta‘ala knows best. 
A leeway for making hibatul mashghil lawful 


Question 


Zayd has a large house containing twelve rooms. The house is filled 
with goods. It has a large library, freezers, fridges, several large 
machines, gym equipment, beds, carpets, kitchen equipment, etc. Zayd 
has three sons, two of whom have their own houses while one doesn’t. 
The latter lives with his father and serves him. He is also an 'alim. Zayd 
wants to give the house to this son who is an 'alim, but not the goods 
which it contains. Zayd feels it will be better if the goods are 
distributed among all the heirs after his demise, and he wants to use 
them while he is alive. Zayd is himself an 'alim. He knows that if he 
wants to give the house to his son, he will have to give him control and 
possession of it. And for this, it will be necessary for him to empty the 
house. Emptying the house is quite a mission. What stratagem can 
Zayd resort to whereby he can give the house over to his son while 
saving himself from the burden of emptying the house? Zayd teaches 
Hidàyah and he knows that he will have to empty the house. 


Answer 


Zayd is correct in thinking that he will have to empty the house if he 
wants to give over control of it. However, the jurists have noted a 
simple stratagem for it. This simplifies the issue. He must place all the 
goods of the house as a trust/safekeeping to the one whom he wants to 
give the house, and give him control over it. He must then give the 
house to him and also give him control over it. In other words, he must 
give him the keys to the house while he must leave the house. He can 
then take the goods which he gave for safekeeping whenever he 
wants. 
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الب ف dy‏ اللشغول بى أن يودع SUI‏ الشاغل التوسوب لم وسيل إل Yok‏ 
ثم تسلم الدار إليم وفى بذا تكون الببة والتسليم صحيحين. (درر الحكام 
شرح مجلة الاحكام: [v‏ بيروت) 

ولو وہب داراً فیہا متاع للوابب وسلم الدار mel}‏ وسلمها مع المتاع لم يصح 
oY‏ الدار مشغولة بالمتاع والفراغ شرط لصحة التسليم والحيلة فيم أن يودع 
المتاع Li‏ عند الموبوب لہ ويخ بینہ وبينه ثم يسلم الدار mall‏ فيصح USY‏ 
مشغولة بمتاع ہو ف يده. (الجوبرة النيرة: 2/٠‏ كتاب الببة» مكتبم امدادیء 
ملتان) 

وكذا فى حاشية الطحطاوى عل الدر المختار: erao)‏ كوئتم)» وغمز عيون 
البصائر شرح الاشباه والنظائر: Sus erts)‏ عن الجوبرة) 


Allah ta'ala knows best. 
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RENTING AND HIRING 


Definition of ijarah 
Question 


What is the definition of an ijarah contract? What is the ruling with 
regard to ignorance about the ijarah period? What is the ruling with 
regard to an ijarah agreement with a non-Muslim? 


Answer 
1. Definition of ijarah 


ljàrah refers to a specified recompense in exchange for a known 
benefit. In other words, ijarah refers to one party offering a benefit 
while the other party pays something in exchange for it. For example, 
one person has a house which he permits another to live in. The other 
person pays rent for it. This will be called an ijarah. 


وفى البداية: الإجارة عقد يرد على المنافع بعوض. (البداية: ۰۳/۲۹۳ LS‏ 
الاجارات) 

وفي شرح المجلة: الإجارة فى اللغة بمعنى الأجرة وقد استعملت فى معنى 
الإيجار أيضاً.. وفي اصطلاح الفقباء بمعنى بيع المنفعة المعلومة فى مقابلة 
عوض معلوم الخ. (شرح المجلة لمحمد الاتاسى: ؟/ eve‏ المادة: (tro‏ 


2. Specifying a period for ijarah 


It is necessary to specify a period for ijarah. Ignorance of the period 
which could lead to a dispute renders the contract invalid. Yes, where 
it is does not lead to dispute, it will not invalidate the contract. 


ومنبا بيان المدة في إجارة الدور والمنازل والبيوت والحوانيت By‏ استئجار 
الظثر oY‏ المعقود علیہ لا يصير معلوم القدر بدونہ فترك بیانہ يفضي إلى 
المنازعة» وسواء قصرت المدة أو طالت من يوم او و ذلک 
بعد أن كانت معلومة وسو أظبر أقوال الشافعي... وسواء عين اليوم أو الشبر أو 
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السنة أو لم يعين» ويتعين الزمان الذي يعقب العقد لشبوت حكمم الخ. (بدائع 
الصنائع: ١‏ )» سعيد) 


وف sull‏ المكفارة رسيا كاله مساجو ار اعد TO Wile pares eu wer‏ 
قولہ أو مدة» إلا فيما استثنى» قال فى البزازية: إجارة السمسار والمنادى 
والحمای والصكاك وما لا یقدر فیہ الوقت ولا العمل تجوز لما كان للناس بم 
حاجة ويطيب الاجر المأخوذ لو قدر أجر المثل» وذكر أصلاً يستخرج منہ كثير 
من المسائل. (الدر المختار مع رد المحتار: een‏ باب الاجارة الفاسدة» سعيد) 
وفي تقريرات الرافعي: قولء وذكر أصلاً يستخرج منہ كثير من المسائل) ہو أنم 
إذا استاجر GL]‏ على عمل لو رام الأجير الشروع فیہ حالاً قدر علیہ صحت 
الإجارة ذكر لم bay‏ أو لا كالإجارة على خبز عشرين مناً من الدقيق والآلات 
كالدقيق ونحوه في ملك المستاجر وإن لم يذكر مقدار العمل لكن ذكر الوقت 
نحو أن يقول استاجرتك لتخبز لي اليوم إلى الليل يجوز أيضاً OY‏ المنفعة تصير 
معلومة بذكر الوقت أيضاً وكذا لو قال: أصلح بذا الجدار بهذا الدريم يجوز 
dob‏ يذكر الوقت SV‏ يمحكن لہ الشروع فى العمل حالاً. (التحرير المختار: 
4 سعيد. وكذا فى الفتاوى البزازية على بامش البندية: (ojt‏ 

وفي الفقہ الحنفي وأدلعہ: وكل Ube‏ تفسد البيع تفسد الإجارة من جهالة 
cule avia‏ أو s ME‏ أو Rois UGS ol Gc U call‏ إلى Assi‏ 
(الفقہ الحنفى وادلعہ: 6/4 OLS‏ الاجارة» بيروت) 


Further details with regard to ignorance of the ijarah period were 
given in Kitab al-Buyü'. 
3. An ijarah contract with a non-Muslim 


It is permissible to enter into an ijarah contract with a non-Muslim. 
The prerequisites for an ijarah contract do not contain the 
prerequisite of Islam. 
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asl a Ll,‏ \ فأنواع... وإسلامہ ليس بشرط Swi‏ فتجوز الإجارة والاستئجار 
من المسلم والذي BAI‏ والمستامن الخ. (الفتاوى البندية: fev‏ كتاب 
الاجارة) 


LL,‏ إسلام العاقد فليس بشرط فيصح من المسلم والكافر GA ly‏ المستامن 
كما يصح البيع منيم. gu)‏ الصنائع: 9 سعيد ) 

Allah ta‘ala knows best. 

Renting for a period of one hundred years 


Question 


Is it permissible for a person to rent a house, shop or land for one 
hundred years? 


Answer 


The jurists differ in this regard. Some say that this rental ijarah is 
impermissible, while others say it is permissible. The latter view is the 
preferred one. Based on this, in the case under question, it is 
permissible to rent a house, shop or land for one hundred years. 
فالمذيب عندنا أنہ إذا استاجربا مدة معلومة صح الاستئجار طالت أو‎ 
de idis إلى قولم... وقد دل على جواز الاستئجار أ كثر من سنة قولہ‎ pat 
AL فإن أتممت عشراً فمن عندك. (سورة القصصء‎ ere Sls dust ol 
للبيع فإنبا تصلح مشروطة في عقد الإجارة‎ Sel كل مدة تصلح‎ oy (vv 
كالسنة وما دونہا والمضى فیہ وہو أن الشرط الإعلام فیہا على وجہ لا يبقى‎ 
دار الفكر)‎ ٠/٠١١ بينهما منازعة. (المبسوط:‎ 
كات بار يه كان ر‎ 15) sall oY Gil’ sus 5 فتصح على مدة معلومة‎ 
sale يعيش إلى معلبا‎ ial توق ولو كانت‎ Vol فأفاد‎ Lyles المتفعة فيا‎ 
واختاره الخصاف ومنعم بعضبم. (البحر الرائق: 07/295 کوئتہ)‎ 
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ومنها بيان المدة في إجارة الدور والمنازل والبيوت والحوانيت... وسواء قصرت 
ا روط لع ومين ل E E ee‏ 
معلومة... eu oy‏ إن کان سو DLAI‏ فلا جبالة ol;‏ كان عدم الحاجة 
فالحاجة قد تدعو إلى ذلك. eu)‏ الصنائع: ۱/ء» سعيد) 


وق العناضة bl GV NUN EE‏ كانس هعلوم كان كور dealt‏ كلوه 
قولم وإن طالت cl‏ ولو كانث لا يعيشان إلى مغلا dole‏ والخداره الخضاف: 
ومنعہ بعضبم؛ OF‏ وظابر إطلاق المتون ترجيح الأول. (فتاوى الشاى: ٠/١‏ 
OLS‏ الاجارة» سعيد) 


شرح المجلة: 
للمالك أن يوجر مالم وملكم لغيره مدة معلومة قصيرة كانت كيوم أو طويلة 
og”‏ أو أ كثر ge‏ لوا اجرها إل عة ل يعيش العاقذان إلى jhe Bole Ute‏ 
واختاره الخصاف ومنعہ بعضهم وظابر إطلاق المتون ترجيح الأول. (شرح 
المجلة لسليم رستم باز اللبنانى» 2/697 المادة: (tat‏ 

‘Itr Hidayah: 


Whether an ijarah is for one hundred or five hundred years, or any 
other lengthy period (in which both parties will not normally be alive), 
it is permissible according to certain jurists.' 


Allah ta‘ala knows best. 

Giving books on rent 

Question 

Is it permissible for a person to hire out books for the sake of reading? 
Answer 


‘Allamah Shami rahimahullah and others say that it is not permissible 
to take books on rent. However, Shaykh al-Islam Qadir al-Qudat 


1 Ttr Hidayah, p. 423. 
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‘Allamah Abul Hasan Saghdi rahimahullah (d. 461 A.H.) states that it is 
permissible. If books are placed in one’s house or under one’s control, 
and given on rent to retain the wealth of others, then it ought to be 
permissible. Furthermore, in our times, it is quite normal for people to 
take books on rent. This is why it ought to be permissible. 


ويجوز في قول الشيخ الإجارة في مصاحف القرآن والفقہ Lad‏ فيبا أو 
لينسخبا إذا احتاج إلى ذلك. (النتف فى الفتاوئ» ص crea‏ كتاب BLEW‏ 
دار الكتب العلمية» بيروت) 


Ahsan al-Fatawa: 


The copy of the person who wrote a book is its author. It has become 
quite common to hire it out. He may take a payment from traders for a 
few copies.’ 


Some scholars classified it as impermissible because it was not 
common practice. Ibn Nujaym Misri rahimahullah writes: 


الرائق: Afe‏ ثتم) 


لأن جوازبا (الإجارة) ثبت على خلاف القياس لتعامل الناس فما لم يتعاملوا 
فيه لا يصح فيم الإجارة ولبذا لم تصح إجارة الأشجار لتجفيف tell‏ و 
إجارة الأوتاد لتعليق الأشياء عليبا وإجارة الكتب للقراءة ونحو ذلك. (بدائع 
الصنائع: co] NY‏ سعيد) 

However, in our times, it has become common practice to take and 
give books on rent. Hadrat Mufti Rashid Ahmad Ludhyanwi 


rahimahullah has noted this. Injunctions do change with a change in 
societal norms and habits. 


والعرف فى الشرع لہ اعتبار لذا علیہ الحكم قد يدار. 


1 Ahsan al-Fatawa, vol. 7, p. 317. 
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ما رأه المسلمون حسناً فهو عند الله حسن» واعلم أن اعتبار العادة والعرف 
رجع إليم في مسائل كثيرة حتى جعلوا ذلك أصلاً فقالوا: S75‏ الحقيقة 
بدلالة الاستعمال والعادة... by‏ شرح البيري عن المبسوط الشابت بالعرف 
Gell ull‏ ثم اعلم أن كثيراً من الأحكام التي نص عليها المجتتبد 
de oly cM Cole‏ نا d OS‏ غرف a3 Sly‏ ديرت pas‏ الأزماة 
بسبب فساد أبل الزمان أو عموم الضرورة. (شرح عقود رسم المفق» ص ("Y‏ 
Allah ta‘ala knows best.‏ 
When either one of the parties passes away‏ 


Question 


A person rented a shop for twenty years but either of the two parties - 
the landlord or the tenant - passed away sometime in between. The 
contract has terminated according to the Shari'ah but not according to 
the law of the land. After the tenant passes away, someone else will ask 
for an annulment of the contract on the basis of the Shari'ah, but the 
law is an obstacle. How, then, could we continue the rental contract 
according to the Shari'ah? 


Answer 


If, in the rental contract, the landlord and the tenant state that if 
either of the two parties passes away, then the contract will still be 
valid until the end of the specified period, then it will remain valid 
even with the passing away of either one. In other words, the contract 
will continue based on the agreement. 


وتنفسخ بلا حاجة إلى الفسخ بموت أحد عاقدين عندنا... إلا لضرورة كموتم 
في طريق مكة ولا حاكم فى الطريق فتبقى إلى مكة. وفى الشامية: قولم إلا 
ayy al‏ قال فى yall‏ ا oll a‏ الور رات فمن all‏ أن 
a‏ ضوت المزارع أو المكارى في طريق مكة فإنء لا ينفسخ Ge‏ يبلغ 
as MeV Gas LS iy! oY dub‏ :ال عدار pall) tear‏ 
المختار على رد المحتار: ATAY‏ سعيد) 
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وفي تقريرات الرافعي: قولہ فمن الظن أنء ينتقض بموت المزارع الخ. أى فيما 
إذا استاجر أرضاً فزرع فیہا ثم مات قبل انقضاء المدة كان على ورثتء ما سی 
من الأجر إلى أن يدرك الزرع كما فى البندية. (التحرير المختار: eft‏ باب 


شرح المجلة: 

لو انفسخت الإجارة بموت أحد العاقدين قبل إدراك الزرع؛ SB‏ یترک 
de dee‏ حالم إل ere ee‏ (شرح المجلة» المادة: ec‏ 6/9 
(ce We aud‏ 

وتنفسخ ARS‏ بلا حاجة إلى الفسخ بموت أحد عاقدين عقدبا لنفسم 
(تنوير) لنفسم إلا لضرورة كما لو مات موجر السفينة في وسط البحر أو مات 
موجر الدابة فى الطريق فإنها لا تنفسخ حتى يبلغ مأمناً OV‏ الإجارة كما 
تفن بالأعذا رعق e 26) (gems 55) ie VL‏ الجلة لسليم رتم دياز 
اللبنافى: ١/٠٠١‏ المادة: (cer‏ 


‘Itr Hidayah: 


Whether an ijarah is for one hundred or five hundred years, or any 
other lengthy period (in which both parties will not normally be alive), 
it is permissible according to certain jurists. However, as per the 
statement of the jurists - (28 JI وتنفسخ الإجارة بموت أحد المتعاقدين (شرح‎ this 
lengthy rental contract will be automatically annulled with the death 
of either party. Yes, where it is stated in the contract (by the explicit 
order of the contract and not by its tacit order), then according to the 
deduction of my honourable father, the death of either of the party 
will not render the contract annulled until the end of the specified 
period. (My honourable father writes in Takmilah 'Umdah ar-Ri'ayah ‘Ala 
al-Jild ath-Thalith Min Sharh al-Wiqayah): 


وأما قول فقہائنا في بذا کلہ صحيح على علہ oY‏ العقد صار على شرف الفسخ 
A si DE]‏ كتين allel aga lial‏ فيا فلن قلعا duxi ees‏ وقد 
نع و والضرر =F‏ وعدم 
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jLwol‏ العافدية IB Ley‏ قالوا garde OF Le‏ الد جر Leyball‏ ين 
فقبائنا وبين رأينا الغالب فيہ الخطأ Dole‏ باطلة بل bI‏ استنبطنا من بداياتيم 
وإفاداتهم فانظر. (تكملة عمدة الرعاية: 2/807 باب فسخ الاجارة» رقم 

(t الحاشية:‎ 


Although my father’s deduction is based on the jurists’ principle of 
“annulment due to the death of one of the parties” and is correct by 
the order of: 


الضرورة تبيح المحظورات وأن الإجارة تنتقص بالأعذار تبقى بالأعذار (شاي 
T‏ 00 ص con‏ بحواله در منتقى). 


Need and valid reasons enable exclusions, and difference in 
injunctions related to contracts and covenants, and other parallel 
principles; his deduction is not textual.’ 


قولہ طالت الخ... والإجارات تنفسخ بالموت وكذلك إن شرط الدوام كمن 
يقول آجرتك أرضي بذا الدوام على أن تعطيني كل شہر كذا OY‏ فیہ معنى 
تمليك العين أو الإجارة بعد موت وذا لا يجوز نعم إذا شرط مثل بذه الأمور 
معابدة ومواعدة لا بأس بم OY‏ العبود غير العقود والعقود تتبع الوجود دون 
العبود فتنبء. (تكملة عمدة الرعاية: ۰ رقم الحاشية: (vA‏ 
Allah ta'alà knows best.‏ 
Repairs to a rented house‏ 


Question 


A few people took a house on rent. The tenants made some alterations 
to the house after obtaining the landlord’s permission. For example, a 
door was moved to the other side. However, it was agreed from before 
hand that before returning the house to the owner, they will restore 
the house to its original condition at their cost. The tenants moved 
from the house in October, but their goods are still in the house. The 
keys to the house are also with them. It was agreed that they will 


1 Ttr Hidayah, p. 423. 
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return the house in December and will also pay the rent until 
December. A promise was made to restore the house. However, acting 
under the order of the owner, the tenants emptied the house in 
November. The owner then changed the locks to the house. In other 
words, he took complete control of the house and said to the tenants: 
“I will personally do the repairs to the house and you will have to pay 
for them." 


My questions are: 


1. Is the tenant liable for the repairs of the entire house or only 
for those things which he changed? 


2. If the owner does the repairs and then asks for payment for 
the repairs, what value will be considered - an average value 
or high value? 


3. Is the tenant liable for the rental for December? Bearing in 
mind that the house is under the landlord's control since 
November. 


Answer 


On the condition that the above question is correct, the answers are as 
follows: 


1. The tenant is liable to restore and correct whatever changes he 
made to the house. This is because he had agreed to it and had made 
the changes for his convenience and benefit. There was no benefit for 
the owner. Apart from this, the tenant is not liable for the repairs and 
renovation of the house. This is the owner's responsibility. 


2. If the owner did the repairs himself and asks for the price, the 
tenant is liable only for the payment for the changes which he made. 
The tenant is not liable for other repairs such as repairing the roof, 
etc. When paying the value, the tenant will have to pay the average 
market rate. It is not obligatory on him to pay the higher price. 


3. The owner took control of the house in December, so the rental for 
December is not obligatory on the tenant. 


الدان وكذا ما يخل بالسكن. pall)‏ المختار: AVA‏ باب فسخ الاجارة» سعيد) 
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شرح المجلة: 

أقول: إصلاح ما كان من البناء متى كان ترکہ Sue‏ بالسكنى يجب على KUI‏ 
بلا فرق بين السطح والجدران... وف البندية عن البدائع: وإصلاح A‏ الماء 
والبالوعة والمخرج على رب الدارء ولا يحبر على ذلك ob‏ كان امتلاً من فعل 
المستاجرء وقالوا: فى المستاجر إذا انقضت مدة الإجارة وف الدار تراب من 
ob miles ens tS. E dam deus ned‏ 
املا كلا ونا das, a sss‏ فی aeta ec‏ عل هلاه Bus‏ 
بفعلہ فیلزمہ نقلہ كالكناسة والرماد» إلا eal‏ استحسنوا وجعلوا نقل ذلك 
solely Gal) lal Golo de‏ نين oll‏ أن ما كان Glee‏ الأرض as‏ 
على صاحب الدارء فحملوا ذلك عل العادة» oly‏ أصلح المستاجر شيثاً من 
ذلك لم يحتسب لم بما أنفق وكان متبرعاً... وفى الأنقروية عن البزازية: خرج 
tell‏ جر من الت aby‏ ترات lb‏ أو ola;‏ عل BE ines} lead!‏ 
die JUI‏ فإنہ يلزم المؤجر تفريغها استحساناًء oly‏ شرط عل المستاجر عند 
المد Gilye ily le‏ افد Oly col‏ كان SH Spall‏ لاتسوك ل 
فالشرط الموافق للقياس oly‏ كان WE‏ للعرف» لا يفسد العقدء تأمل. (شرح 
المجلة للاتاسى: cef‏ المادة: (osa‏ 

يلزم مراعاة الشرط بقدر الإمكان؛ أى إمكان الشرط واستطاعتم؛ ولا يلزم ما 
فوق الاستطاعة... أن الشروط ثلاثة أقسام: قسم يجوز شرعاء فيہ فائدة لمن 
اشترطم» فهذا يلزم مراعاتہ... وقال ف البدائع من كتاب المضاربة: الأصل فى 
الشروط اعتباربا ما geal‏ وإذا كان القيد مفيداً كان بممكن الاعتبار فيعتبر 
لقولہ عليہ الصلاة والسلام: المسلمون عند شروطهم. (شرح المجلة للاتاسى: 


(^v المادة:‎ eyes 
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وفيہ أيضاً: لا يلزم المستاجر إطعام الأجير إلا أن يكون العرف ف البلدة 
ge «SIS‏ لو كان de abl zs) ogee V Gyles SS‏ الاجر (oda‏ 
J Le de aix)‏ الفقيم ul‏ الليف» cel US‏ عل LEY‏ قال رد 
المحتار: ثم ظابر كلام الفقيم أنه لو تعورف ذلك في علف الدابة يجوز تأملء 
والظابر أنه يلزم المستاجر حينئذٍ أن يطعمہ من أوسط الطعام. (شرح المجلة 
للاتاسى: ec/wo‏ المادة: (ovr‏ 
وفيم Cad‏ تلزم الأجرة أيضاً فى الإجارة الصحيحة بالاقتدار على استيفاء 
na]‏ دمعلا لوا ls de] es‏ باجا loans Sad decet‏ ولريب eel‏ 
ER‏ وإن لم S dass‏ كد للق اليا لقوق ا eee‏ 
يكون الحمكن من استيفاء المنفعة فى المدة التي ورد عليها العقد ...قال فى 
البندية: Ul‏ إذا لم يتمكن من الاستيفاء أصلاً ... لا يجب الأجر... واستفيد 
من لفظ الاقتدار أنه لو منعم SW‏ ...لا تجب الأجرة كما صرح بم في رد 
المحتار عن النباية. co)‏ المجلة للاتاسى: ce oot‏ المادة: (ayy‏ 
Allah ta'àlà knows best.‏ 
A Muslim engineer constructing a liquor house‏ 


Question 


Is it permissible for a Muslim engineer to accept the job of 
constructing a liquor house? 


Answer 


The Hanafi jurists differ in this regard. Imam Muhammad and Imam 
Abü Yüsuf rahimahumallah say that it entails “aiding in sin". A person 
should therefore abstain from such labour. Imam Abū Hanifah 
rahimahullah says that there is no sin whatsoever in the job which the 
person is doing. It is therefore permissible. Nonetheless, caution 
demands that a person abstains. If a person does accept a job of this 
nature, his pay and income will not be haram. 
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all‏ المختار: 
وجاز تعمير كنيسة وحمل خمر ذي بنفسه أو دابته بأجر لا عصرها لقيام 
المعصية بعينه... وقالا: لا ينبغى ذلك Ble} SY‏ على المعصية وبه قالت الغلاثة. 
وفي الشامية: قوله وجاز تعمير كنيسة قال في الخانية: ول آجر نفسه ليعمل في 
الكنيسة ويعمرها لا بأس به لأنه لا معصية في عين العمل» قوله وحمل خمر 
ذي قال الزيلى: وهذا عنده وقالا: هو مكروه... وله أن الإجارة على الحمل 
وهو ليس بمعصية» ولا سبب ها وإنما pad‏ المعصية بفعل فاعل مختار. (الدر 

المختار مع فتاوى الشاي» ج c‏ ص (YA)‏ 

قولہ وجاز تعمير كنيسة أى بالترميم لا بالإعادة بعد الہدم وظابره جوازه 
(حاشية الطحطاوى على الدر المختار: 6/157» کوئتہ) 

وف العاتارخانية: ولو آجر المسلم نفسم لذي ليعمل فى الكنيسة قلا بأس بہ. 
(البحر الرائق: ۴۳ فصل فى البيع؛ كوئتة) 

المحيط البرهانى: 

ولو الو ت ل ا لک يريا كلا ا بو S yal Sl‏ ت DS‏ 
معصية. (المحيط البرابانى: ev‏ الفصل السادس عشر فى معاملة ابل الذمة» 
مکتبہ رشيدية) 
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الفتاوى الطندية: 
ولو استاجر الذي مسلماً ليبني لم بيعة أو كنيسة جاز ويطيب لم الأجر. 
(الفتاوى البندية: [co‏ وكذا فى فتاوى قاضيخان على بامش البندية: [v‏ 
والفتاوى البزازية على بامش البندية: oA‏ وجوابر الفقم: »/|٠٠۳‏ مسثلة 
الاعانة على الحرام. وامداد الفتاوئ: (&[v‏ 
Allah ta‘ala knows best.‏ 
Constructing places of worship for non-Muslims‏ 


Question 


A Buddhist place of worship is being constructed in a certain place. 
Can a Muslim take employment for its construction? Will his income 
be lawful? 


Answer 


There is leeway for Muslims to work in the construction of places of 
worship of non-Muslims. Based on this, the income will not be haram. 


قولہ وجاز تعمير كنيسة أى بالترميم لا بالإعادة بعد padi‏ وظابره جوازه 
(حاشية الطحطاوى على ll‏ المختار: 6/157» کوئتہ) 

البحرالرائق: 

وف العاتارخانية: ولو آجر المسلم نفسہ لذي ليعمل فى الكنيسة فلا بأس بم. 
(البحر الرائق: Alor‏ فصل فى البيع؛ كوئتة) 

ale li 

ولو i oe Una Sacs dia uel s od‏ اح نوين sais‏ العمل 
معصية. (المحيط البرابانى: 7/١‏ الفصل السادس عشر فى معاملة ابل الذمة» 
مكتبم رشيدية) 
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)1355 فى فتاوى قاضيخان على بامش البندية: cfr te‏ والفتاوى البزازية على 
بامش البندية: (svi‏ 

Allah ta‘ala knows best. 

A Muslim barber cutting hair in un-Islamic ways 


Question 


What is the ruling with regard to the income of a Muslim barber who 
cuts the hair of a Muslim in an un-Islamic way or shaves his beard? 


Answer 


It is obligatory to keep the beard to a length of one fist. To trim the 
beard or have it trimmed by someone to a length which is less than 
one fist is a sinful act according to the Shari'ah. Based on this, it is 
impermissible for a Muslim barber to make it his occupation to cut 
hair in an un-Islamic way or to shave the beard. His income is also 
impermissible. It is necessary for him to repent from this sin. 


jt S بقعا عضن الغا رف‎ US (AEN Sy GS من اللحية وو‎ SVG 
ومجوس الأعاجم. (حاشية‎ andl فعل يبود‎ US الرجال لم يبحم أحد» وأخذ‎ 
كتاب الصوم» فصل فيما يكره‎ cay الطحطاوى على مراق الفلاح» ص‎ 
كتاب الصوم» مطلب فى الاخذ‎ ۲/٤۱۸ للصائ» قديمى. وكذا فى فتاوى الشای:‎ 
دار الفكر)‎ tvi من اللحية» سعيد. وفتح القدير:‎ 

لا يحل للرجل أن يقطع اللحية. (الفتاوى البزازية على بامش البندية: ev‏ 
كتاب الاستحسان) 


Jawahir al-Fiqh: 


The scholars concur that it is harām to shave off the beard. It is also 
haram to trim it less than one fist length. All four Imams - Hanafis, 
Malikis, Shafi'is and Hambalis - concur in this regard. 


ويحرم على الرجل قطع لحيتم الخ وأما الأخذ منبا وبي ما دون القبضة كما 
يفعلہ بعض المغاربة ومخنثة الرجال فلم يبحم أحد. (فتح القدير ودر 


(ejer مختار).(جوابرالفقم:‎ 
691 


Fatawa Mahmüdiyyah: 


It is impermissible to shave the beard...it is sinful to do this and the 
income from it is makrüh.' 


Ap Ke Masail: 
Payment received for a haram action is also haram.’ 
Jadid Masaîil Ke Shar't Ahkam: 


Let it be clear that it is haram for you to shave off your beard or to 
trim it less than one fist length. In the same way, it is haram to shave 
another person's beard or trim it less than one fist length. It is also 
haràm to collect payment for shaving a beard. Those who are barbers 
should not make their income haram. 


ومن آفات اليد حلق راس المرأة ولحية الرجل وقص أقل من قبضة ولو بإذن 
منہ SY‏ إعانة على معصية فيكون معصية Lal‏ (شرح الطريقة المحمدية: 
(v/s&v‏ 

One of the sins of the hands is to shave off the hair of a woman's head, 
shave off the beard of a man or to trim it less than one fist in length. 


This applies even if this shaving or trimming is done by the permission 
of the man or woman. Aiding in sin is a sin in itself. 


It is stated in Kashshaf al-Qanà' that it is haram to pay for having one's 
beard shaven or to accept payment for such a service. (Kashshaf al- 
Qand', vol. 4, p. 9? 


Allah ta‘ala knows best. 

Taking a payment for delivering a lecture 

Question 

Is it permissible to take a payment for delivering a lecture? 
Answer 


From the statements of the jurists we gauge that it is permissible to 
take a payment for delivering a lecture. However, our seniors disliked 


1 Fatawa Mahmüdiyyah, vol. 17, p. 123. 

? Ap Ke Masa’il, vol. 6, p. 40. 

° Jadid Mu'amalat Ke Shar'i Ahkam, vol. 1, p. 202. 
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it. There is no question to its permissibility, but it is disliked. Yes, if a 
lecturer has freed himself solely for delivering lectures, there is 
nothing wrong whatsoever for him to take a payment. 


ويفتى اليوم بصحتبا لتعليم القرآن والفقہ LY,‏ والأذان. By‏ الشامية: 
وزاد بعضبم الأذان والإقامة والوعظ. (الدر المختار مع رد المحتار: ٠/٠١‏ 
مطلب تحريرمہم فى عدم جواز الاستئجار على التلاوة» سعيد) 

الفتاوى الطندية: 


وفى الأصل لا يجوز الاستئجار على الطاعات كتعليم القرآن والفقہ والأذان 
والعذكير والعدريس والحج والعمرة ولا يجب الأجرءكذا فى الخلاصة ومشايخ 
بلخ جوزوا... والمختار للفتوى في Why‏ قول ess‏ كذا فى الفتاوى العتابية. 
(الفتاوى البندية: ^&&/&( 

وف البزازية: الاستئجار على الطاعات كتعليم القرآن والفقہ والتدريس 
Y ul sue Y bed‏ عت ال مر Lo dl ob tall bly‏ كنا ose‏ قال à‏ 
المحيط Gedy‏ مشايخ بلخ على الجواز قال PLY‏ الفضلى والمتأخرون على 
جوازه. (الفتاوى البزازية: (s/y‏ 

ولا هوه assai! uc 3 2l ist‏ عل cle‏ وق شرح الواق apy‏ 
عندنا أن كل طاعة يختص بها المسلم فالاستيجار Gale‏ باطل كالأذان والحج 
والإمامة والعذكير والعدليس... ويفتى اليوم بالجواز ...كما في عامة المعتبرات 
وبذا على مذبب المتأخرين من مشايخ بلخ استحسنوا ذلك وقالوا: الأحكام 
ملفا عات الرمان الأ يرف أن الفا كى رجن إلى eel‏ 
في زمانہ علیہ الصلاة والسلام s‏ زمان " بحر الصديق رضي الله as‏ 
gle oI anal, are dil co, poe pare aom‏ ركان ذلك gp‏ الصواية 
om‏ الانبر شرح ملتقى الابحر: (s/v‏ 
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Fatawa Mahmüdiyyah: 


Just as it is permissible to be employed as a teacher, it is permissible to 
be employed as a lecturer and speaker. The task must be specified. For 
example, it will be binding to deliver a one-hour lecture daily or a two- 
hour lecture every Friday, and this is the amount which you will 
receive as payment. Alternatively, a lecturer can be hired solely for 
delivering lectures. He will have to deliver lectures when invited to 
gatherings, or he must go on his own to deliver lectures in different 
venues. 


It is undesirable for a person to deliver a lecture in one place and then 
take a payment for it. And if he receives less than what he estimated, 
then he shows disapproval. The effect of the lecture is lost and the one 
who invites him will do so merely as a custom. Even before the 
lecturer is called, the person will say: “I had given him this amount of 
money and he was not happy with it. This is why we should not call 
him until we make arrangements to pay him more.” Various other 
accusations will be made." 


Jadid Mu'amalat Ke Shar Ahkam: 


Is it permissible to take a payment for delivering a lecture? Some 
‘ulama’ are of the view that it is included in payment for acts of 
obedience, and therefore impermissible. Other ‘ulama’ say it is 
permissible. Hadrat Thanwi rahimahullah reconciles both views by 
saying: 


If a person gets employed for delivering lectures as one does for 
imamat, then it is permissible to take a payment. If a person is not 
employed for this purpose, but lays down a condition of payment at 
the time of the lecture (i.e. a person is called to deliver a lecture and he 
lays down a condition of payment), then this is impermissible. Take 
the example of a person who is not employed as an imam, but it is the 
time of salah and he is present in the masjid. He is asked to lead the 
congregation, and at exactly that time he asks for a payment. This is 
not permissible.’ 


Ahsan al-Fatawa: 


If a person is employed as a lecturer or he has freed himself for this 
job, it is permissible for him to take a payment for the lecture. If a 


1 Fatawa Mahmüdiyyah, vol. 17, p. 85. 
? Jadid Mu'amalàt Ke Shar'i Ahkam, vol. 1, 213. 
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scholar is requested to deliver a lecture on a certain occasion, it is not 
permissible for him to take a payment for it.’ 


Yes, there is no objection to accepting a gift at such a time. 
Hadrat Maulana Rashid Ahmad Gangohi Sahib rahimahullah writes: 


The latter day jurists state that it is permissible to accept a payment 
for a lecture on the basis of necessity.’ 


Qamüs al-Fiqh: 


It is not permissible to take a payment for an incidental lecture or talk 
because no religious feature is affected negatively because of it, nor is 
there any fear of Din being wasted away. Yes, if a person is hired 
specifically for this job; and delivering lectures, talks, propagating, etc. 
has been made his responsibility and duty, it will be permissible for 
him to take a payment for it.’ 


Allah ta‘ala knows best. 

Taking a payment for being a mufti and qadi 
Question 

Can a mufti or qadi lay down a fee for his work? 
Answer 


It is not permissible for a mufti or qadi to take a payment for giving a 
ruling verbally. Yes, it is permissible for him to take a payment for a 
written verdict. If there are several muftis in a city, then in the 
presence of the others, it is not necessary for one to give a ruling. 
Therefore, in such a situation, it will be permissible to take a payment 
for giving a ruling. 


قلت: لكن ف البزازية: كل ما يجب على القاضي Y galls‏ يحل لبما أخذ 
الأجر بہ كإنكاح صغير SY‏ واجب عليہ وكجواب gill‏ بالقول» وأما 
بالكتابة فيجوز لبما على قدر كتبهما لأن الكتابة لا تلزمهما. (الدر المختار: 


7/۹ سعيد) 


1 Ahsan al-Fatawa, vol. 7, p. 300. 
? Ta'lifat Rashidiyyah, p. 418. 
? Qamüs al-Fiqh, vol. 1, p. 497. 
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أما Gall‏ فبل يجوز لہ أخذ الأجر على كتب الجواب؟ ذكر فى القنية Lal,‏ 
لشرح ظبير: أنه يجوز لہ أخذ الأجر على كتبة الجواب بقدره OY‏ الكتابة 
ليست OY ede‏ الواجب علي الجواب إما باللسان وإما بالكتابة. فألحقعم 
Lal‏ فقلت وبالله المستعان: 

جوز للمفتي على كتب خطہ - على قدره إذ ليس فى الكتب يحصر 
وقال جلال الدين ابو المحامد حامد بن محمد فى كتاب السجلات: يجوز 
للقاضي أخذ الأجرة على كتبة المحاضر والسجلات» ونحوبا من الوثائق بمقدار 
oY Sd, «fall ol‏ القاقي: Lal‏ حي Ae‏ القضاء و يسال اق di‏ 
مستحقہ فحسب» اما الكتابة فزيادة عمل» فیعملہ للمقضى des cJ‏ بذا قالوا: 
لا بأس للمفتي أن يأخذ yt‏ على ALS‏ جواب الفتوء وذلك OY‏ الواجب 
على gill‏ الجواب باللسان دون الكتابة بالبنان» ومع بذا الكف عن ذلك 
أولل Lie‏ عن القيل «Juil‏ وصيانة لماء الوجہ عن الابتذال. (شرح منظومة 
ابن وببان: 41/284 فصل من كتاب ادب القاضى» ط: الوقف المدفى» ديوبند) 
(وبكذا فى الدر المختار مع رد المحتار: esr‏ مسائل شتى من كتاب BLEW‏ 
سعيد. ولسان الحكام فى معرفة الاحكام لابن الشحنة الحنفى» ص ٠۹‏ الفصل 
الاول فى آداب القضاءء دار الفكر) 
وفي فتاوى الشاي: قولہ يستحق القاضى الأجر الخ)... وف المنح عن الزابدى: 
بذا إذا لم یکن لہ في بيت JUI‏ شیء» تأمل. (فتاوى الشاى: eft‏ مطلب فى 
اجرة صك القاضى والمفق» سعيد) 
وف الدر المختار: وف الصيرفية: حكم وطلب أجرة ليكتب شہادتہ Sle‏ 
وكذا gall‏ لو فى البلدة cope‏ وقيل مطلقاً OY‏ کتابتہ ليست بواجبة ingle‏ 
وف الشامية: قولہ وقيل مطلقاً أى ولو لم يڪن ف البلدة غيره وبو ظابر ما 
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مر فى المتن» ووجہہ ظابر للتعليل المذكور. (الدر المختار مع فتاوى الشای: 
5 مطلب فى اجرة صك القاضى والمفتى» سعيد) 

Allah ta'alà knows best. 

Renting a property to a bank 

Question 

Is it permissible to rent out one’s property or building to a bank? 


Answer 


Outwardly, a banking institution’s business is tainted by usury. 
However, nowadays, a bank has other types of transactions as well. In 
fact, a major portion of its business is to do with import/export 
payments, electricity and telephone bills, etc. Therefore, the income 
which one receives from renting a property to a bank will not be 
haram. Yes, it is better to abstain. 


If the building was constructed according to a bank’s specifications, it 
will be makrüh tahrimi. If the rooms are not for the bank alone but for 
other offices, it will be makrüh tanzihi. 


ولا بأس ob‏ يواجر المسلم داراً من الذي ليسكنباء فإن شرب فيها الخمر أو 
عبد فيبا الصليب أو دخل فیہا الخنازير لم يلحق المسلم فیہ إثم في شيء من 
ذلك oY‏ لم يواجربا لذلك والمعصية في فعل المستاجر دون قصد رب الدار 
فلا إثم على رب الدار في ذلک. (المبسوط للامام السرخسى: ٠/۳٠۹‏ بيروت) 
رجل آجر بيتاً ليتخذ فيم نار أو بيعة أو كنيسة أو يباع فیہ الخمر فلا باس ہب 
وكذا كل موضع تعلقت المعصية بفعل Jol‏ مختار. (خلاصة الفتاوى: [svn‏ 
كتاب الكرابية) 
الدر المختار: 
ee ce CS ous eat te 3s)‏ سيزاة aS‏ لأ عالت انلها ابل 
ذلك dled oY‏ عل SDE CS ary Aaa‏ وق العامة ad gd‏ وجا jhe!‏ 5 
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بيت الخ» بذا عنده أيضاً OV‏ الإجارة على منفعة البيت» ولبذا يجب الأجر 
بمجرد التسليم» ولا معصية فيہ وإنما المعصية بفعل المستاجر وبو مختار 
فينقطع ذسبتء عنہ... والدليل علیہ لو آجرہ للسكنى جاز وہو لا بد لہ من 
عبادتہ فيم... قال ف المنح:.. والمنقول في كثير من الفتاوى Sl‏ يڪره وجو الذى 
Ue‏ علیہ فى المختصرء أقول: بو صريح أيضاً في أنه ليس مما تقوم المعصية 
بعينم» ولذا کان ما فى الفتاوى مشكلاً كما مر عن النبر. yall)‏ المختار مع رد 


المحتار: ess‏ سعيد) 


ثم السبب إن لم يڪن Be‏ وداعياًء بل موصولاً guy dat‏ مع ذلك سبب 
قريب بحيث لا يحتاج في إقامة المعصية بہ إلى إحداث صنعة من الفاعل كبيع 
السلاح من أبل الفتنة» وبيع العصير من يتخذه LA‏ وإجارة البيت o£‏ 
يبيع فیہ الخمر أو يتخذبا كنيسة أو بیت نار وأمثالبا» فکلہ مكروه تحريماً إن 
يعلم بم البائع والآجرء من دون تصريح بم باللسان» BB‏ إن لم يعلم كان 
معذوراً ...لكن الإعانة حقيقة بي ما قامت المعصية بعين فعل المعين ولا 
يتحقق إلا بنية الإعانة أو التصريح بہا أو تعينبا في استعمال بذا EF es gil‏ 
لا يحتمل غير المعصية. (جوابر الفقم: ”2/40 مسئلة الاعانة على (PLH‏ 
operons Cer rer e MeN Ce Ce Sue hye‏ و pete‏ 
فتنزيباً فليحفظ s s‏ (الدر المختار: eva‏ كتاب الحظر والاباحة» سعيد) 
Fatawa Khaliliyyah:‏ 


It seems permissible to rent out a building for a bank office." 


Allah ta'ala knows best. 


! Fatāwā Khaliliyyah, vol. 1, p. 252. 
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Renting a property for a cinema and liquor house 


Question 


Is it permissible for a Muslim to give his property, building or land to a 
person who sells liquor? Where can he spend this rental income? What 
is the ruling with regard to the rental which he received in the past? 


Answer 


The Hanafi jurists differ on this issue. Imam Abū Hanifah rahimahullah 
is of the view that where there is a majority of non-Muslims, it is 
permissible to give out a property on rent for the sale of liquor, etc. It 
is also permissible to accept the income and payment for it. Imam 
Muhammad and Imam Abi Yüsuf rahimahumallah say that it is 
makrih. 


لمسلم أن يواجر داره من ذي لیسکنہا وإن شرب فيم الخمر. (فتاوى 
قاضيخان على بامش البندية (sert‏ 

البحر الرائق: 

وإجارة بيت ليتخذ بيت نار أو dag‏ أو كنيسة أو يباع فيم خر بالسواد وبذا 
قول الإمام» وقالا: يڪره کل ذلک لقولہ qus‏ وتعاونوا عل البر والعقوى ولا 
تعاونوا على الاثم والعدوان. (البحر الرائق: efe‏ کوئتہ) 

الفتاوى البزازية: 


ولو آجر نفسم لحمل الخمر قال الإمام: لا يكره des‏ قولبما يكره؛ OY‏ 
التصرف فى الخمر حرام؛ وكذا كل موضع تعلقت المعصية بفعل فاعل مختارء 
كب خرن لو سفن ie Sas sc‏ دحوي لين gena)‏ 
البزازية على بامش البندية: coto‏ العاشر فى الحظر والاباحة) 

Imam Muhammad and Imam Abū Yüsuf rahimahumallah say it is 


makrih because it entails aiding in sin. If it entails the sale of an item 
which is not a sin in itself but is an immediate cause of the sin, then it 
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will be makrüh tanzihi. For example, if it is known for a fact that the 
syrup of grapes is going to be used for the production of wine. 


Y at‏ تقوم المعصية بعينه بل بعد تغيره. (فتاوى الشاي» ج a‏ ص؟19). 


If it is an item with which the sin is intrinsically linked, e.g. alcohol, it 
will be makrüh tahrimi. This is if the seller knows about it from before 
hand. 


Imam Abū Hanifah rahimahullah says: The rental is received in 
exchange for the tenant deriving benefit from the property. Once the 
property has been given over to the tenant, he is liable pay the rental 
by the mere handing over. There is no sin in the actual rental contract. 
The sin is committed by the action of the tenant, and he has control 


over his actions. Therefore, it will be incorrect to attribute the sin to 
the landlord. 


وله أن الإجارة على منفعة البيت ولبذا تجب الأجرة بمجرد التسليم ولا 
معصية فيم Lily‏ المعصية بفعل المستاجر وہو مختار فیہ فقطع ذسبة ذلك إلى 
المؤجر. (البحر الرائق: een‏ كتاب الكرابية» كوئتة) 


Ta'lifát Rashidiyyah: 


Question: A property is given on rent to someone who sells alcohol and 
other unlawful items on it. Or, the tenant personally commits sins on 
that property which are prohibited by the Sharr'ah. Or, non-Muslims 
worship idols in it. Is it prohibited to give it out on rent? Is it included 
in "aiding in sin"? 

Answer: Renting out a property to such people is impermissible 
according to Imam Muhammad and Imam Abū Yüsuf rahimahumallah. 
It seems that it is permissible according to Imam Abū Hanifah 
rahimahullah because it is a wilful action by the tenant. However, the 
fatwa is issued on the verdict that it not be given to them because it 
entails aiding in sin. 


"olsadly BMI de lips Y 


Kifayatul Mufti: 


! Tallifat Rashidiyyah, p. 421. 
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If the seller of alcohol is not a Muslim and the majority of the people in 
that area are non-Muslims, it will be permissible to give the property 
on rent to a non-Muslim for the sake of selling alcohol.’ 


Ahsan al-Fatawa: 


I am of the view there is difference between a Muslim and a non- 
Muslim tenant. The texts of the jurists are with reference to non- 
Muslims. It seems preference is given to karahat tanzihiyyah, both 
rationally and traditionally. Where the tenant is a Muslim, then 
preference is given to karahat tahrimiyyah.’ 


Allah ta‘ala knows best. 
Renting out liquor stores and cinemas in a shopping mall 


Question 


A shopping mall contains a single liquor outlet while the remaining 
shops sell various other items. Can a Muslim collect rent from it? 
About 80-9096 of the income from the mall is lawful. About 1096 is 
rented out by liquor outlets and cinemas. Is this 1096 rental income 
lawful. Can a Muslim owner collect this rent? 


Answer 


Our Imams differ on the issue of renting out a premises for liquor, 
cinema and other vices, and the income which is derived from it. 
Imam Muhammad and Imam Abū Yüsuf rahimahumallah say that it is 
not correct because it entails aiding in sin. Imam Abū Hanifah 
rahimahullah say that such a rental contract is valid and it is 
permissible to accept its income because the rental contract is based 
on deriving benefit from the rented premises, and there is no sin in 
this. The sale of liquor is the sole action of the seller. The landlord did 
not ask the tenant to sell liquor. If it is known from before hand that 
the tenant will sell liquor, it will be makrüh tahrimi to rent it out to 
him and will entail aiding in sin. If the shop was given for some other 
purpose, and subsequently the tenant starts selling liquor there, it will 
be makrüh tanzihi. 


ولا بأس ob‏ يواجر المسلم داراً من الذي ليسكنهاء فإن شرب فيها الخمر أو 
عبد فیہا الصليب أو دخل فيبا الخنازير لم يلحق المسلم فيم إثم في شيء من 


1 Kifayatul Mufti, vol. 7, p. 340. 
? Ahsan al-Fatawa, vol. 6, p. 546. 
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ذلك oY‏ لم يواجربا لذلك والمعصية في فعل المستاجر دون قصد رب الدار 
فلا إثم على رب الدار في ذلک. (المبسوط للامام السرخسى: ٠/۳۰۹‏ بيروت) 
رجل آجر بيتاً ليتخذ فيم نار أو بيعة أو كنيسة أو يباع فیہ الخمر فلا باس ب 
وكذا كل موضع تعلقت المعصية بفعل Jol‏ مختار. (خلاصة الفتاوى: [svn‏ 
كتاب الكرابية) 


las)‏ فى البداية: OLS efie‏ الكرابية» والكفاية: AP‏ وف Gall‏ شرح 
الكنز: eva‏ وكذا فى الدر المختار مع رد المحتار: AYA‏ سعيد» وعزيز 
الفتاوى: (VATA‏ 


There are differences in the verdicts of the seniors. 
Hadrat Maulana Rashid Ahmad Gangohi rahimahullah writes: 


Renting out a property to such people is impermissible according to 
Imam Muhammad and Imam Abū Yüsuf rahimahumallah. It seems that 
it is permissible according to Imam Abū Hanifah rahimahullah... 
However, the fatwa is issued on the verdict that it not be given to 
them because it entails aiding in sin. 


Hadrat Mufti Kifayatullah Sahib rahimahullah writes: 


If the seller of alcohol is not a Muslim and the majority of the people in 
that area are non-Muslims, it will be permissible to give the property 
on rent to a non-Muslim for the sake of selling alcohol.’ 


Hadrat Maulana Mufti Rashid Ahmad Ludhyanwi rahimahullah says 
that it is makrüh tanzihi to rent out the premises to a non-Muslim, and 
makrüh tahrimi to rent it to a Muslim.’ 


The text of Hadrat Maulana Mufti Rashid Ahmad Ludhyanwi 
rahimahullah reconciles the views of the senior: 


If the liquor store is run by a Muslim, the rental income must be given 
in charity. If it is run by a non-Muslim, there is room to practise on the 
view of Imam Abii Hanifah rahimahullah. 


1 Kifayatul Mufti, vol. 7, p. 340. 
? Ahsan al-Fatawa, vol. 6, p. 546. 
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Allah ta‘ala knows best. 
The issue of safqah fi safqah in an ijarah 


Question 


Zayd gave some fabric to a dyer which he had to dye for fifty rupees; 
and he did as asked. Alternatively, he gave the fabric to a tailor and 
asked him to sew a garment for two hundred rupees; and the tailor did 
as asked. This transaction seems to be permissible and this is how 
people normally transact. However, there is one juridical objection to 
it. Since the dye or cotton is provided by the dyer or tailor, it becomes 
safqah fi safqah because a sale plus an ijarah have both combined. The 
sale of a specific item and the sale of a benefit - this is safqah fi safqah. 
Another harm seems to be that ijarah entails destruction of the benefit 
while here we find destruction of the item. Kindly explain. 


Answer 


The jurists say that this is permissible on the basis of people 
commonly transacting in this way. 


وفى الاستحسان يجوز للتعامل فيم فصار كصبغ الغوب وللتعامل جوزنا 
الاستصناع. (البداية: er v‏ باب بيع الفاسد) 


فإن القياس لا يجوز استيجار الصباغ لصبغ HEM OY Cell‏ عقد على 
المنافع لا الأعيان وفيہ عقد على العين وبو الصبغ لا الصبغ وحده لكن جوز 
للتعامل جواز الاستصناع. (العناية مع فتح القدير: ۰٦/۸١‏ مكتبم رشيديم) 

Furthermore, it also entails safqah fi safqah because together with the 


ijarah, there is the sale of the dye, the cotton and other associated 
items. However, it is fundamentally an ijarah and secondarily a sale. 


Hadrat Thanwi rahimahullah writes: 


Question: When the obvious meaning of tito نعى عن صفقة في‎ is 


considered, certain transactions appear to be impermissible, whereas 
they are quite common among all sections of the community. For 
example: 


(1) A person repairs a watch by removing a broken part and replacing 
it with a new one. It entails a sale of the part plus the labour for 
replacing it. (2) Asking a person to make a bed without providing the 
rope for its base. It entails a sale of the rope plus the labour for 
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attaching it to the base of the bed. (3) Buying water from a water- 
carrier. He went to a well, drew out the water and filled it into his 
water-skin. He is now the owner of the water. This entails a sale of the 
water plus his labour of carrying the water. (4) A person asks a jeweller 
to set a stone [e.g. diamond] to a ring. It entails a sale of the stone plus 
the labour for setting it. There are many other similar transactions. 


Answer: This is a common practice which is done without any 
objections from anyone. It is a type of ijma' (consensus). All these 
transactions are permissible. The text is therefore general in nature, 
but specific in certain situations. The jurists permitted this in the cases 
of dying a garment and tailoring a garment. The acts of dying and 
sewing are done by the dyer and tailor, and it also entails hiring him 
for his labour. This is quite obvious. Allah ta‘ala knows best.’ 


A detailed discussion on safqah fi safqah can be found in Kitàb al- 
Buyü'. 

Allah ta‘ala knows best. 

Hiring a wedding hall to non-Muslims 


Question 


Can a Muslim hire out his wedding hall to non-Muslims? We now with 
certainty that there will be music, dancing and other unlawful actions 
committed there. 


Answer 


Imam Abü Hanifah rahimahullah is of the view that it is permissible to 
hire out a hall to non-Muslims. Imam Muhammad and Imam Abū 
Yüsuf rahimahumallah are of the view that it is makrüh. There is 
difference of opinion in the verdicts of our seniors. Hadrat Mufti 
Rashid Ahmad Sahib tries to reconcile this by saying that it is makrüh 
tanzihi to hire it out to non-Muslims. Since your question is with 
regard to non-Muslims, we say it is not the ideal thing to do. At the 
same time, it will neither be haram nor makrüh tahrimi. 


Proofs in this regard were given previously. 


Allah ta‘ala knows best. 


1 11060 al-Fatawa, vol. 3, pp. 63-64. 
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Forfeiting a deposit when the ijarah is cancelled 


Question 


A person books a wedding hall for a Sunday and pays a deposit for it. 
He then cancels it a day or two before the event. Consequently, a 
certain amount is forfeited from his deposit. Is it permissible to do 
this? 


Answer 


Forfeiting an amount is similar to bay‘ 'arbün, and this is 
impermissible. However, if the owner of the wedding hall lays down a 
booking fee which is non-refundable - e.g. R100 - and this is for 
administrative purposes, telephone charges, office expenses, etc.; then 
this amount will not be refunded. This is similar to admission fees for a 
child; it is non-refundable. 


A detailed explanation of bay‘ 'arbün was given previously in Kitab al- 
Buyü'. Refer to it. 


Proofs for the permissibility of admission fees can be found in Imdad al- 
Ahkàm, vol. 3, p. 566 and Imdad al-Fatawa, vol. 3, p. 402. 


Allah ta‘ala knows best. 
The precondition of paying for damages 


Question 


Due to certain reasons, an owner will lay down a condition to the 
hirer: "Whatever damages are suffered by the vehicle will have to be 
borne by you." Is this permissible? The books in general say that it is 
impermissible. 


Answer 


We gauge from the texts of some books, e.g. Khulasah, Bazzáziyyah, 
Sharh al-Majallah, that it is permissible for the one who hires out an 
item to lay down certain responsibilities on the hirer, even though the 
nature is a bit different. This is especially so when transactions 
involving ijarah are by and large based on societal norms and 
practices. Furthermore, the demands and requirements of the time 
cannot be disregarded completely. Based on this and in the view of 
common good, if a precondition is laid down on the hirer, the contract 
will not be invalid. 
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خلاصة الفتاوئ: 
و عمارة الدار وتطيينها وإصلاح ميزابها على الآجر أما تسييل ماء الحمام و 
تفريغم على المستاجرء قال فى المحيط: فإن شرط رب الحمام على المستاجر نقل 
الرماد والسرقين لا يفسد العقد. وف النوازل: استاجر مكارياً ليحمل لم 
Aled‏ إل os‏ كذ cob» de Ja of ol uus de bly alle‏ 
المستاجر أو عل عنقم فذاك عل Get‏ قال الفقیہ pl‏ الليث: المعتبر في 
ذلك عادات الناس في تلك البلدة ولو طلب من OEM‏ أن يدخل بيتم 
فالمعتبر ہو العرف. (خلاصة الفتاوق: orien‏ الفصل التاسع فيما على الآجر 
وفيما على المستاجر) 

فتاوى الشای: 


وف البزازية: ولو Seal‏ مسيل الحمام فعلى المستاجر تفریغہ ظابراً كان أو 
باطناء وفيبا وتسييل ماء الحمام وتفريغم على المستاجر وإن شرط نقل الرماد 
والسرقين رب الحمام على المستاجر لا يفسد العقد وإن شرط على رب الحمام 
فسده فتأمل» ولعلہ مفرع على القياس أو مبنى على العرف ففى البزازية: By‏ 
استئجار الطاحونة في GS‏ نبربا يعتبر العرف. (فتاوى الشاى: Ae‏ سعيد) 
شرح المجلة: 

وف الأنقروية عن البزازية: خرج المستاجر من البيت وفیہ تراب ظابر أو 
ok,‏ على المستاجر إخراجہء بخلاف البالوعة» SE‏ يلزم uml‏ تفريغها 
oly Glens‏ عر ane jell de‏ اعد مجان و gh edad alga‏ 
bw des due SY Se Gall Of ob‏ اللوافق lal‏ وان کن 
We‏ للعرف» لا يفسد العقد» hab‏ (شرح المجلة للاتاسى: ect‏ المادة: 
(osa‏ 
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يلزم مراعاة الشرط بقدر الإمكان؛ أى إمكان الشرط واستطاعتہء ولا يلزم ما 
فوق الاستطاعة..: أن الشروط ثلاثة أقسام؛ قسم يجوز شرعاء فيه فائدة لمن 
اشترطم» فبذا يلزم مراعاتم... وقال فى البدائع من كتاب المضاربة: الأصل فى 
الشروط اعتباربا ما أمكنء وإذا كان القيد مفيداً كان ممكن الاعتبار فيعتبر 
لقولہ le‏ الصلاة والسلام: المسلمون عند شروطهم. (شرح المجلة: 0/597 
المادة: (^v‏ 

The jurists state that if a co-partnered hireling damages an item, he 
will not pay a penalty. However, in today’s times the verdict of 


obligation of a penalty has been issued for the protection of the wealth 
of people. 


وبقولبما يفتى اليوم لتغير أحوال الاس وبہ يحصل صيانة أموالهم كذا فى 
العبيين. (الفتاوى البندية: (t/o‏ 


فتاوى الشای: 

وقولبما قول عمر رضي الله عنه les‏ رضي الله عنه وبہ يفتى احتشاما لعمر 
رضي الله عنه des‏ رضي الله عنه Bluey‏ لأموال المسلمين» di,‏ أعلم. 
(فتاوى الشای: ete‏ مطلب بالقياس يفتى على 3$« سعيد) 


وقد تقدم أن بقولبما يفتى في بذا الزمان لتغير أحوال الناس. (البحر الرائق: 
۷ باب ضمان الاجير» (ASS‏ 


Allah ta‘ala knows best. 
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Payment for taking the responsibility of getting the job done 


Question 


In an ijarah contract, the hireling is not responsible for any work. He is 
only responsible for its arrangement and administration. Is it 
permissible for him to take a payment for it? 


Answer 


It is permissible to take a payment and wage for the responsibility of 
the work. Nowadays, contractors do not do the actual work; they 
merely make the arrangements and take a payment for it. This is 
permissible. 


nad عمل فى‎ osa GY day ga مت اجر‎ Od dá aai iJ أطلق‎ oly 
TATUM Gull sla) jie oye BLL وك اة ف او‎ 


(rav 
کوئتہ)‎ ۷/٣۰۳ (وكذا فى البحر الرائق:‎ 


وفي رد المحتار: OY‏ المعقود علیہ في حقم بو العمل أو أثره. (رد المحتار: ٠/٦١‏ 


سعيد) 


قولہ أو أثره أى وأثره إذا لم يشترط أن يعمل بنفسم. (التحرير المختار: CYA‏ 


معدا 


Allah ta‘ala knows best. 
When the amount of payment is unknown 


Question 


A person hired a hireling and said to him: “Your wage is R1 500.00. In 
addition to this, you will receive accommodation and meals.” Is this 
permissible, bearing in mind that the amount and nature of food are 
unknown? 


Answer 


This practice is quite common, and each area and region provide 
boarding and lodging according to their financial position. There is 
quite a bit of tolerance and acceptance in this regard. Also, it does not 
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lead to disputes. A contract of this nature is therefore permissible and 
valid. Yes, it is essential to consider the rights of each person. If not, a 
person will be accountable for his actions on the day of Resurrection. 


و وجہ الاستحسان أن Us‏ النوع من UUH‏ لا يفضي إلى المنازعةء oF‏ مبنى 
الطعام على المساعحة فى العرف والعادة دون المضايقة» بخلاف ما إذا شرط كل 
S osi aoe Saas tS gue ede doctis‏ عرق اا eye‏ 
الكسوة المضايقة ما لا يجري فى الطعام فى العرف والعادة» فكانت UUH‏ فى 
الكسوة مفضية إلى المنازعة مع ما أن الجبالة فى الكسوة تتفاحش بخلاف 
الطعام» لذلك افترقا. (بدائع الصنائع: انواع المبايئات وما يجوز منها وما لا 
evv 65 58‏ كتاب القسمة» سعيد) 

الفتاوى الغياثية: 


استاجر حماراً ليحمل عليہ الحنطة ولم يعين مقداربا Gall LEVY,‏ قال الشيخ 
أو يك cci Phal pl Soe dy all‏ ,53 كسس Nest VAAN‏ 
وز Grand‏ إل اماد ويذا اطي واه وغل oyzall‏ (القعاوف Aga‏ 
كتاب «ol eI‏ ص (v^‏ 

اعلاء السنن: 

قلت: والحاصل أن الجہالة اليسيرة عفو في ما جرى بم التعامل؛ لکونہا لا 
تفضي إلى النزاع sole‏ (اعلاء السنن: 07/9 باب اجرة السمسرة» ادارة 
القرآن) 

eee 

قال العبد الضعيف عفا الله ime‏ ويخرج على بذا كثير من المسائل في عصرناء 


فقد جرت العادة في بعض الفنادق الكبيرة أنيم يضعون أنواعاً من الأطعمة في 
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قدور كبيرة» و يخيرون CAM‏ في أكل ما شاء بقدر ما colt‏ ويأخذون ثمناً 
واحداً معيناً من كل أحد فالقياس أن لا يجوز البيع GS‏ الأطعمة المبيعة 
وقدرباء ولكنم يجوز DUAN OY‏ يسيرة غير مفضية إلى النزاع» وقد جرى بها 
العرف والتعامل» وكذلك استتثجار السيارات» ربما لا يعرف LEL‏ مسافة 
السفر ولا تتعين الأجرة في بداية السفر» ولكن ذه IUH‏ تتحمل؛ لكون 
العداد رافعاً للنزاع» ويتفق الراكب والسائق على أجرة يدل عليبا العدادء فلا 
يقع النزاع. (تكملة فتح الملبم: ١/۳۲١‏ باب بيع الحصاة والبيع CH‏ فیہ غرر) 

Kifayatul Mufti: 


Question: It is common practice to employ a person in one’s house for 
a salary and the provision of meals. The employer does not describe 
the amount and nature of the food at the time of hiring the person. Is 
an employment of this nature permissible? 


Answer: This employment is permissible. As regards the food, all the 
person needs to know is that he will receive enough to satisfy him.’ 


Further reading: Imdad al-Muftiyyin, vol. 2, p. 716; Mali Mu‘amalat Par 
Gharar Ke Atharat, p. 87. 


Allah ta‘ala knows best. 
When a specific hireling commits an offence 


Question 


A person gave a trust to one of his employees to convey to a certain 
place, e.g. from Roshnee to Johannesburg. On the way, the employee 
went to Lenasia for some of his own work. The moment he stopped his 
car, thieves broke open the door and stole the trust which was placed 
in a safe place. Some muftis say the hireling does not have to pay any 
recompense because the item was kept in a safe place. Other muftis 
say the hireling went to Lenasia for his own work, so he will have to 
pay recompense. What is the view of your Dar al-Ifta’? 


1 Kifayatul Mufti, vol. 7, p. 310. 
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Answer 


It was the employee’s duty to take the R82 (name of the road) directly 
to Johannesburg. By choosing to go via Lenasia, he committed an 
offence and will be liable to pay a recompense. A person going from 
Roshnee to Johannesburg has no need whatsoever to go via Lenasia. 
The employee took that route by his own choice for his own work. In 
so doing, he acted against his employer’s order. The imposition of a 
recompense is the core of justice. 


alll doll 


US ويذبب إلى مكان‎ ble ابو بكر عمن أمر رجلاً أن يستكري لہ‎ Jey 
على أن یوفیہ الآمر من الأجرة ففعل المامور ذلك وأدخلہ رباطاً فبجم علیہ‎ 
كان الرباط على‎ op قال:‎ GOLAN اللصوص في ذلك الرباط واستولوا على‎ 
لم يخالف. (فعلم من‎ SY المستاجر علیہ فلا ضمان...‎ uz الطريق الذي كان‎ 
Qv فيضمن) (المحيط البربانى:‎ poll بذا ان لم يكن عل‎ 


شرح المجلة: 

ركذا لا JU acy‏ الذي كلف يعمل بلا :تعد Lad‏ وق ay‏ المحتارة وقول 
بعملہ أى المأذون فيم» فان ا بعمل فيعمل one‏ ضمن ما تولد من 
(تاتارخانية) (شرح المجلة: ec vA‏ المادة: (ave‏ 

FA رموه تقهز‎ E ee E NE les 
st [or بكذا 3 شرح الطحاوي. (الفتاوى البندية:‎ MA فيضمن ما تولد مثلم‎ 
الباب الخامن والعشرون فى بيان حكم الاجير الخاص والمشترك)‎ 


Objection: The following text of al-Hidayah suggests an objection to the 
above. 
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قال فى البداية: وإن استاجر حمالاً ليحمل لہ طعاماً في طريق كذا فأخذ في 
طريق غيره يسلكم الناس فہلک المتاع فلا ضمان علیہ oly‏ بلغ فلہ الأجر 
وبذا إذا لم يكن فين الط ی کارت اهأ إذا كان تفاوت «yea;‏ وإن كان 
ريق له يسلكم الناس فہلک ضمن. (البداية: (vv‏ 

Answer: This text applies to a destination having two paths, and 
people use both equally and both are safe. In such a case, there will be 
no recompense. In the case under question, the employee selected a 
completely wrong route. Moving on a road is one thing and leaving a 


road and going to another place is a separate issue. In the first case, 
there is no penalty while there is penalty in the second case. 


Allah ta‘ala knows best. 
Recompense from a co-partnered hireling 


Question 


A person opened a repair shop which repairs fridges and other similar 
appliances. A customer gave his microwave oven for repairs, and it 
disappeared. Is the shop-owner liable to pay a recompense? 


Answer 


A person who repairs machines in exchange for a payment is known as 
an ajir mushtarak (co-partnered hireling) in the Shariah. The 
fundamental ruling in this regard is that if an item is destroyed or 
stolen without the person having committed any excess in this regard, 
then there is no recompense. However, bearing in mind the present 
corrupt time and the negligence of hirelings, the latter day jurists - for 
the sake of protecting the wealth of people - issued the verdict of the 
obligation of paying a recompense. Therefore, recompense will be 
obligatory due to negligence and display of shortcomings. 


(eres ec an pom تسر يكس‎ mn rar corer mer eal ner ican 
ا‎ ca ce GY as ا ج‎ slick hon 
في يد الأجير» والأمانة تصير مضمونة بالععدي أو العقصير بالحفظ» وبو‎ 
ظابر... تقصير الأجير بو عدم اعتنائہ في محافظة المستأجر فيه بلا عذر.‎ 

(شرح المجلة: ١٠لا‏ ١٠١۷ء‏ المادة: (rev‏ 
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‘Allamah Shami rahimahullah writes: 
ما رأه المسلمون حستاً قب و غند الله حسن» واعلم أن اعبار العادة والغرف‎ 
كثيرة حتی جعلوا ذلك أصلاً فقالوا: تترك الحقيقة بدلالة‎ fle رجح في‎ 
بالعرف كالغابت‎ culi الاستعمال والعادة... وفي شرح البيري عن المبسوط‎ 
المجتبد صاحب‎ babe من الأحكام التي نص‎ Le بالنص» ثم اعلم أن‎ 
send سيت‎ Ola yas co juo غرفم ورمام قل‎ BOW ما‎ de aly الدب‎ 
(شرح عقود‎ SRAM أبل الزمان أو عموم الضروزة:-- ومدء تضمين الأجير‎ 
تبيين الحقائق:‎ 
ell لأ موال‎ Ble lyase لان تضمين الاجر المشترك كان :توع استحتساق‎ 
رغبة في كثرة الأجرة وقد يعجز عن القيام‎ WS يتقبل الأعمال من خلق‎ SY 
tadl مكحن‎ ly إذا ولك‎ Glee ale قيهن‎ ose eae ا قلقي‎ 
لا يقصر في حفظہا أو لا يأخذ إلا بقدر ما يحفظم.‎ ge فيجب علیہ الضمان‎ 
باب ضمان الاجير» ملتان)‎ ef (تبيين الحقائق مع الحاشية:‎ 
und hiec gas وي‎ ae dil se) des are dil coo, pre di edi 
لأموال المسلمين» والله أعلم.‎ Sta, رضي الله عنه‎ des رضي الله عنه‎ 
Serer مطلب بالقياس يفتى على قولم»‎ ete (فتاوى الشای:‎ 
يفتى في بذا الزمان لتغير أحوال الناس. (البحر الرائق:‎ Gal io وقد تقدم أن‎ 
(£o باب ضمان الاجير» کوئتہ. وكذا فى الفتاوى البندية:‎ ۷ 


Allah ta‘ala knows best. 
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When a teacher arrives ten minutes late to class 


Question 


A teacher arrives ten minutes late. How should this be made up? 
Should an amount be deducted from his salary? Is there any other 
option? 


Answer 


If a teacher makes it a habit to arrive late and does not desist from this 
habit even after several warnings, it will be permissible to deduct an 
amount from his salary. If he comes late occasionally and the 
madrasah overlooks it because of his sincerity or the teacher himself 
makes up for the lost time, then there is no harm in not deducting 
anything from his salary. 


الدر المختار: 


ولیس للخاص أن يعمل لغيره» ولو عمل نقص من أجرتء بقدر ما عمل 
فتاوى النوازل. وف الشامية: قولہ وليس للخاص أن يعمل لغيره» بل ولا 
يصلى الحافلة» قال فى التتارخانية: By‏ فتاوى الفضلي: وإذا استاجر رجلاً يوماً 
يعمل كذا فعليہ أن يعمل ذلك العمل إلى تمام المدة ولا يشتغل بشيء آخر 
سوى المكتوية وفي فتاوى سمرقند: QU ai;‏ يعض Lalas‏ لم Ol‏ كدي AJ‏ 
Cad‏ واتفقوا أن لا يودي Sls‏ وعليہ الفتوئ» وفي غريب الرواية قال أبو على 
الدقاق: لا يمنع فى pall‏ من إتيان الجمعةء ويسقط من الأجر بقدر اشتغالہ إن 
كان بعيداً les Oly‏ لم bs‏ شيء Ob‏ كان [reer‏ واشتغل o‏ ربع E‏ 
be‏ عنم ربع الأجرة. قولہ ولو عمل نقص من أجرتمء قال فى التاترخانية: نجار 
استؤجر إلى الليل فعمل لآخر دواة بدربم وہو یعلم فہو آثم» ob‏ لم يعلم فلا 
شيء عليہ وينقص من أجر النجار بقدر ما عمل فى الدواة. (الدر المختار مع 
فتاوى الشاى: eve‏ مطلب ليس للاجير الخاص ان يصل النافلة» سعيد. 
وكذا فى الفقم الحنفى فى ثوبہ الجديد: (s/s‏ 
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إذا استاجر يوماً للحصاد أو للخدمة فحصد في بعض اليوم أو خدم لغيره لا 
يستحق الأجر SLE‏ ويأثم. (الفتاوى الولوالجية: enfer‏ الفصل الاول فى ما 
RS 5 94‏ دار الكفن العلمية pp‏ 259( 


فإن وقعت على عمل معلوم فلا تجب الأجرة إلا بإتمام العمل إذا كان العمل 
مما y‏ يصلح JJ‏ إلا RT‏ وإن كان يصلح أولم دون ol‏ فتجب الأحدة 
بمقدار ما عمل. (النتف فى الفتاوى» ص ۳۴۸ كتاب الاجارة دار الكتب 
العلمية) 


Fatawa Mahmüdiyyah: 


Once the times for a teacher are specified, he is an ajir khàs. It is not 
permissible for him to do any other work on ijarah during that time. If 
he does any small work which is normally overlooked and does not 
cause any real harm to the madrasah, or it is from among the 
necessities of life, then it will be permitted. For example, he writes a 
short letter or he has the need to relieve himself." 


Allah ta‘ala knows best. 
When payment is suspended to a condition 


Question 


A person said to a tailor: "If you sew my garment today, I will pay you 
R50. If you sew it tomorrow, I will pay you R40.” Are these conditions 
valid? How do the views of Imam Abü Hanifah rahimahullah differ 
with those of Imam Muhammad and Imam Abū  Yüsuf 
rahimahumallah? Has anyone issued a verdict based on the view of the 
latter two Imams? 


Answer 


Imam Abū Hanifah rahimahullah says that the first condition is valid 
while the second one is invalid. The payment will be similar to what is 
normally paid. Imam Muhammad and Imam  Abü  Yüsuf 
rahimahumallah are of the view that both conditions are valid and 


1 Fatawa Mahmüdiyyah, vol. 16, p. 573. 
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correct. Shaykh al-Islam 0301 al-Qudat Abul Hasan ‘Ali as-Saghdi 
rahimahullah (d. 461) prefers the view of Imam Muhammad and Imam 
Abū Yüsuf rahimahumallah. Yes, if cheating is intended, it will not be 
permissible. 


فإذا قال الخياط» إن خطت اليوم فلك دربم Oly‏ خطت غداً فلك نصف دريم 
قال tage Vl‏ الشرظ الأول gl Jis «yl Gel Lal, ste‏ وشت 
ومحمد: الشرطان جائزان» وقال الشيخ: الشرطان جائزان إلا أن يقع على 
التغرير فيبطلان أو يقع أحدبما على التغرير فهو JEL‏ والتغرير أن يقول: إن 
خطت اليوم فلك دربم وإن خطت غداً فلك حبة أو فلس أو نحوبا. (النتتف 
فى الفتاوى» ص vrs‏ الشرط فى الاجارة؛ دار الكتب العلمية بيروت) 

وكذلك لو ساوم أحد DUH‏ على أن يخيط لہ جبة بشرط إن خاطہا اليوم فلم 
UL oly US‏ غدا فلم كذا تعتبر الشروط... والحكم المذكور فیہاء وبو 
صحة الإجارة مع اعتبار الشرطين» ہو dads’‏ وعند gl‏ حنيفة يصح الشرط 
الأول» ولا يصح الشرط GLI‏ فلو خاطہ ف اليوم الأول يجب المسمى في ذلك 
اليوم ALLE oly dius‏ فى اليوم SUI‏ فعندبما وو الذي مشت عليم المجلة » 
يجب المسمى فيم. (شرح المجلة: كذه/ى coay‏ المادة: 5.ه) 


Imdad al-Fatawa: 


Answer: I had just now asked for al-Hiddyah and read that it is 
permissible according to Imam Muhammad and Imam Abi Yüsuf 
rahimahumallah. Although Imam Abü Hanifah rahimahullah is of the 
other view, it is permissible to act on it. This is especially if it will 
impact on the craftsman [the tailor in this case] and there is the 
possibility of him acting lazy if this condition is not laid down.’ 


Allah ta‘ala knows best. 


1 Imdàd al-Fatawa, vol. 3, p. 389. 
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An objection to ijarah of an Islamic bank 


Question 


This is how ijarah works in some Islamic banks: The bank sells a car to 
a person on ijarah and collects a monthly payment from him. Once the 
ijarah period ends, the bank gives the car to the person or sells it to 
him for a small payment. Is this system permissible in the Shariah? 
Some scholars have the following objections to it: 


1. The responsibility of repairs and maintenance of the vehicle 
ought to be on the owner, i.e. the bank, but the bank places 
this entire responsibility on the one who hired it. 


2. The condition of hibah (gifting) is laid down. In other words, it 
entails safqah fi safqah. If the bank repossesses the vehicle, the 
person will certainly be unhappy. He has paid the value of the 
vehicle under the issue of hiring it. Then this would be an 
ijarah which is preconditioned by hibah. 


Answer 


1. It becomes absolutely clear from the statements of the jurists that if 
a condition is laid down on the musta’jir with regard to the usage of 
the hired item which benefits the musta'jir and considerable effect of 
it does not remain after the end of the ijarah, then this condition does 
not invalidate the contract. Since the bank hires it out for a long 
period (generally three years), and during this period the effect of the 
service, tuning, or minor repairs does not remain until after the three- 
year period; if the bank imposes a condition in this regard onto the 
musta'/jir, then the contract will not be invalidated because of this 
condition. For example, filling petrol, servicing and tuning the vehicle, 
changing its plugs and battery and so on. 


Observe the texts of the jurists: 

ob‏ شرط ان يثنيبا او يكرى انباربا او يسرقنها او يزرعبا بزراعة ارض 
لقي i3 30, USVI ce, S, Rats Sl ON «SS du sales cy‏ 
يبقى بعد انقضاء مدة الإجارة فيكون فيم نفع صاحب الأرض وہو شرط لا 
يقتضيم العقد فيفسد كالبيع» ولأن موجر الأرض يصير مستاجراً منافع 
الأجير عل وجم يبقى بعد المدة فيصير صفقة في صفقة وسو مفسد أيضاً لكونم 
Lae‏ عدر ge‏ :لو کان يت لآ ببق si ded‏ بعد add cal oo sad‏ طويلة 
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او کان الريع لا يحصل إلا بہ لا يفسد اشتراطہء لأنء ما يقتضيم العقدء OY‏ 
من الأراضي ما لا يخرج الريع إلا بالكراب مراراً وبالسرقنة» وقد يحتاج إلى 
كري الجداول ولا يبقى أثره إلى القابل Ge‏ كري الأنبار» لأن أثره يبقى إلى 
القابل عادة» وفي لفظ الكتاب إشارة إليہ حيث قال: كري ey‏ ل ن zal‏ 
يتناول الأنبار العظام دون الجداول واستئجار الأرض ليزرعها بأرض أخرى 
ليزرعبا الآخريكون بيع الشيء بجنسء ذسيئة وو حرام لما عرف في موضعم 
وكذا السكنى بالسكنى أو الركوب بالركوب إلى غير ذلك من المنافع. (تبيين 
الحقائق: ew‏ باب الاجارة الفاسدة» ملتان) 


الدرالمختار مع رد المحتار: 

( أوأرضاً بشرط أن یٹنیہا sl‏ کری أنباربا) العظام وف الشامية: قولہ العظام؛ 
ae oth oY‏ الى GH cole fall‏ اول Jo pty denis Sá lali col‏ 
Le‏ بو الصحیح» ابن كمالء (أو يسرقنها) لبقاء أثر بذه الأفعال لرب 
الأرض» فلو لم تبق لم تفسد وف الشامية: قولہ فلو لم تبق» ob‏ كانت المدة 
طويلة لم تفسد SY‏ لنفع المستاجر فقط. (وصحت لو استاجربا على أن 
يكريبا ويزرعبا أويسقيبا ويزرعبا) SY‏ شرط يقتضيم العقد. وف الشامية: 
ف e xd acme bees‏ لقع de pba‏ (الدر المختار مع رد 
المحتار: ev eyes‏ باب الاجارة الفاسدة» سعيد) 


Furthermore, this transaction is based on societal norms. The jurists 
laid down many rulings out of consideration to societal norms and 
practices. Nowadays, if a vehicle is hired for a few hours, then the 
hirer is responsible for its fuel and everything else. If it is for a few 
days, then the musta’jir is responsible for the fuel only. If it is for a few 
years, then the musta/jir is responsible for minor repairs, servicing and 
tuning, changing plugs and battery, etc. 


A few proofs in this regard were quoted previously under the heading 
"Repairs to a rented house". Refer to them. 
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As regards fodder for animals, there is difference between a short and 
long period. In the early days, because the hajj journey was so long, 
the expenses for the fodder of the animal were borne by the musta’jir 
and not the müjir. 


ob‏ أراد الحمال أن يخرجء قبل ذلك فبو يريد أن يلزمء ضررالسفر من 
غيرحاجة إليم فيسقط عن نفسم مؤنة العلف فلا يمكن من ذلک- 
(المبسوط :057/60 ط:دارالمعرفة)- 


2. A detailed answer to the objection of safqah fi safqah was given in 
Kitab al-Buyü'. Refer to it. 


The ijarah arrangement which is chosen by an Islamic bank has two 
separate agreements. One is the ijarah, and the other is the sale or 
gifting at the end of the ijarah. Some institutions have only an ijarah 
agreement without any promise of a sale or gifting. However, in 
practice, when the ijarah period ends, the vehicle is sold to the 
musta/jir at a small price or given to him. Other institutions lay down a 
promise of a sale or gifting by the müjir and the completion of the 
ijarah contract. When a promise is separate from the contract itself, it 
does not entail safqah fi safqah. In such a case, it becomes mandatory 
to fulfil the promise. 


ولوذكرا البيع بلا شرط ثم ذكرا الشرط على وجہ العدة جاز البيع ولزم الوفاء 
بالوعد» إذ المواعيد قد تكون لازمة فيجعل لازماً لحاجة الناس. (جامع 
الفصولين: fttv‏ فصل فى بيع الوفاء) 

فتاوئ قاضيخان: 

idiots elles دكن ارط كل‎ Las ecd uso s 
Ax. XY demi LY gees 38 welll oY aeg clad asl, 
(Ai الناس. (فتاوى قاضيخان على بامش البندية:‎ 


ولو تواضعا قبل البيع ثم تبايعا بلا ذكر شرط جاز البيع عند al‏ حنيفة إلا إذا 
Bolas‏ أنهما تبايعا على ذلك المواضعة» وكذا لو تواضعا الوفاء قبل eed!‏ ثم 
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قعدا بلا شرط الوفاء فالعقد جائزء ولا iae‏ للمواضعة السابقة. (جامع 
الفصولين: ftv‏ فصل فى بيع الوفاء) 
وللاستزادة انظر: (احكام القرآن للجصاص: [fe‏ والمبسوط للامام 
السرخسى: باب زكؤة الابل» ص va‏ ورد المحتار: cofat‏ مطلب فى الشرط 
الفاسد اذا ذكر بعدالعقد او قبلء سعيد. ودرر الحكام فى شرح مجلة الاحكام: 
۷ المادة: cat‏ دار الكتب العلمية. وامداد الفتاوئ: Y [VN‏ غير سودى 
بينكارى» ص ^«( 
Allah ta'alà knows best.‏ 
When a tenant sub-leases a property‏ 


Question 


A person rented a house for R2000.00. He now wants to rent it to 
another person for R2 500.00. Is it permissible to do this? 


Answer 


It is permissible to sub-lease a rented item, but not permissible to ask 
for more than the rent he is paying. If he receives an additional 
amount, it will be obligatory to give it in charity. 


The jurists permit an additional amount to the original rental in two 
situations: 


1. The tenant gives the same house to another person on a rental 
amount which is of a different genus [currency] from the 
original genus. Because it is of a different genus, it will be 
permissible to charge extra. 


2. The tenant does some repairs and renovations to the house, 
and thereby increases its value. Or, he adds something of his 
own to it, and charges an extra amount for the whole. 


cala Nou بوكذا كل‎ (oues lek غيره‎ ofa! sui السكق‎ da) 
PS ou ا تافو ولو‎ CONS کر م‎ ael Ts Loses 
s ا لجنس أو أصلح فيہا‎ SIE تصدق بالفضل إلا في مسألعين: إذا آجربا‎ 
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وف الشامية: قولہ بخلاف dd‏ أى جنس ما استاجر بم وكذا إذا آجر مع 
اا ار مع ا us cule ab GI‏ 
كما فى الخلاصة» قولہ أو أصلح فيبا ob dit‏ جصصها أو فعل فيبا مسناة 
وكذا كل عمل قائم لأن الزيادة بمقابلة ما aly‏ من عنده Se‏ لأمره على 
الصلاح كما فى المبسوط. (الدر المختار مع رد المحتار: er‏ باب ما يجوز من 
الاجارة» سعيد) 


وإذا استاجر داراً وقبضها ثم آجرہا 5B‏ يجوز إن آجربا بمثل ما استاجربا أو 
أقل ob‏ آجربا Sb‏ ما استاجربا في جائزة أيضاً إلا al‏ إن كانت الأجرة 
Ra‏ مق عدي cout ul Oe oe‏ ل Sly Gea‏ 
كانت مح ede GME‏ طابت الم الزيادة ولو راد ق J LS aby ll‏ وقد 
فیہا وتداً أو حفر فيها بثراً أوطيناً أو أصلح أبوابها أوشيئاً من حوائطہا طابت 
لہ الزيادة. (الفتاوى البندية: efet‏ الباب السابع فى اجارة المستاجر) 


Fatawa Mahmüdiyyah: 


You may sub-rent a place to someone else for the same amount of rent 
which you are paying. If you collect more than that, you will have to 
give the extra amount in charity. 


If the person did not make any changes to the property, the additional 
profits are impermissible. It is obligatory to give the extra amount in 
charity. If he renovated or repaired the property, and then gives it on 
rent to someone else, the additional profits are permissible.’ 


Jadid Mu'amalat Ke Shari Ahkam: 


The essential rule of the Shari'ah is that this transaction is permissible 
provided it is not with one's müjir and it is less than the first rental 
amount. If it is more, the additional amount will be impermissible. It 
will be obligatory to give it in charity. 


Yes, if the second transaction is of a different genus from the first one, 
or the tenant does some repairs and renovations to it - for example, if 


1 Fatawa Mahmüdiyyah, vol. 16, pp. 605-606. 
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it is a house, he renovates it, has it painted, etc. and if it is a piece of 
land, then he repairs its drainage, etc. - it will be permissible to charge 
more than the original rent.’ 


Further reading: Kifayatul Mufti, vol. 7, p. 331. 
Allah ta‘ala knows best. 
Repairs to a television 


Question 


A person repairs televisions and other similar appliances, and he 
charges for the repairs. Is it permissible to take a payment for the 
repairs? Is his income lawful? 


Answer 


A television in itself is not an item of play and amusement. It can be 
used for educational, reformational and scientific purposes. The work 
of repairing a television should therefore be lawful and its income 
should also be lawful. However, in our times, it is mostly used for play 
and amusement, immorality, nudity and shamelessness. Repairing it 
therefore entails an element of "aiding in sin". Based on this, it is 
disliked to do this work and its income will be makrüh. It is better to 
abstain from it. 


وبيع المكعب المفضض للرجل إن ليلبسء يكره SY‏ إعانة de‏ لبس الحرام 
US aloe Bs‏ اه اماق أن God Sete‏ عل :اف المعريين ار kd‏ أو 
bls‏ أمره أن يتخذ لہ de bg‏ زي الفساق يكره لہ أن يفعل. (فتاوى 
الشائى: eve‏ كتاب bd)‏ والاباحة» سعيد) 

ثم السبب إن لم يڪن Be‏ وداعياً بل موصولاً dat‏ وو مع ذلك سبب 
قريب بحيث لا يحتاج في إقامة المعصية بہ إلى إحداث صنعة من الفاعل كبيع 
السلاح من أبل الفتنةء وبيع العصير من يتخذه خمراً.. وإجارة البيت o£‏ 
يبيع فیہ الخمر أو يتخذبا كنيسة أو بيت نار وأمثالباء فکلہ مكروه تحريماً إن 
ple‏ بہ البائع والآجرء من دون تصريح بم باللسانء 3B‏ إن لم يعلم كان 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 1, p. 216. 
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Ble YW eal... 1, dee‏ حقيقة بى ما قامت المعضية بعين قعل odd‏ ولا 
يتحقق إلا بنية الإعانة أو التصريح بها أو تعينها في استعمال بذا الشيء؛ بحيث 
لا يحتمل غير المعصية. (جوابر الفقم: 2/45؛ مسئلة الاعانة على الحرام) 


وق الدى 09a‏ 9 كلت bo]‏ تارك eA‏ شف يكو بيت cosi‏ ولا 
فتنزيباً فليحفظ 125 all)‏ المختار: ara‏ كتاب bd)‏ والاباحة» سعيد) 


(كذا فى فتاوى قاضيخان على بامش البندية: [ne‏ والفتاوى البزازية على 
بامش البندية: (/No‏ 
Kitab al-Fatawa:‏ 


A television, radio, tape recorder, etc. are also used for lawful 
purposes. The income derived from their sale and repairs is therefore 
permissible. However, since a television is mostly used for 
impermissible actions, profits from its sale and income from its repair 
are not without detestability. 


A detailed verdict on the sale of televisions can be found in Kitab al- 
Buyü'. Refer to it. 


Allah ta‘ala knows best. 
A commission agent 


Question 


There are certain dealings which people engage in. I want the ruling 
on them: 


1. Hens are given to a person. He is to take care of them and the 
eggs which they lay will be shared between the two [the 
person who gave the hens and the person who took care of 
them]. 


2. Chicks are given to a person. After he takes care of them and 
they grow, they are shared between the two. 


3. A person is sent to collect donations and he is told that he will 
receive 2596 of the amounts received. 


4. A person is given items to sell and he is told that he will 
receive 1096 of the sale price. 
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5. A person is asked to harvest a crop and he is told the he will 
receive one bag for every ten bags of the harvest. 


Some ‘ulama’ say that these agreements are impermissible because 
they fall under the ruling of qafiz at-tahhan (i.e. giving a certain 
portion of the flour to the person who pounds the grain into flour). 
Kindly explain in detail. 


Answer 


The general principle of "societal norms and habits, and practices of 
people" holds a paramount position in the Shariah. Many juridical 
rulings are based on this principle. The above transactions and 
agreements are also of this nature. Nowadays, commission agents and 
taking a share in certain transactions have become the norm. This is 
why all the above transactions are permissible. 


The issue of qafiz at-tahhan is established from the Hadith. Giving a 
commission for donations received or sharing the eggs and chickens 
for the task of taking care of the hens, etc. are proven through 
analogical reasoning (qiyas). It is also an accepted principle that if 
there is a conflict between qiyas and societal norms (urf), then the 
latter will be practised upon and qiyas will be left out. This is because 
common practice and societal norms are attached to ij mà' (consensus). 


Hadrat Thanwi rahimahullah writes: 
eoe قال في نور الأنوار: وتعامل الناس ملحق بالإجماع وفيم ثم إجماع من‎ 


We learn from this that like ijma', ta'àmul (common practice of 
people) is not confined to any specific era. However, it is necessary to 
apply the same principles in ta‘amul as applied in ijmà'. In other 
words, the ‘ulama’ of the present era do not express their disapproval 
of it. Similarly, the jurists have furnished ta'ámul as a basis for 
permitting many new issues. 
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كما فى البداية: فى البيع الفاسد: ومن اشترى نعلاً على أن يحذوه البائع قولہ 
يجوز للتعامل فيہ فصار كصبغ الغوب للتعامل جوزنا الاستصناع وفيها فى 
السلم أن استصنع الى قولہ للإجماع الشابت بالتعامل.' 

قال فى الكفاية: وجہ الاستحسان أن فیہ عرفاً ظابراً By‏ النزوع عن العادة 
حرج بين فصار كصبغ الغوب OY‏ القياس أن لا يجوز OY‏ الإجارة بيع المنافع 
والصبغ عين وجوزنابا للتعامل وكالاستصناع Ob‏ بيع المعدوم لا يجوز وإنما 
جوزناه للتعامل. (الكفاية شرح البداية على بامش فتح القدير: ٠٠/١‏ 
رشيدية) 

Jed Sites وش‎ oculi يفطم‎ dob i6 as ووه عابنا‎ dad Gy 
المتعاقدين وف الاستحسان يجوز للتعامل والتعامل قاضِ عل القياس لكونم‎ 
إجماعاً فعلياً كصبغ الغوب. (العناية فى شرح البداية على بامش فتح القدير:‎ 
رشيدى)‎ 1 

قال العلامة الزيلعي في تبيين الحقائق: وكان مشايخ بلخ والنسفي يجيزون حمل 
الطعام ببعض المحمول وذسج الغوب ببعض المنسوج لتعامل أبل بلادم بذلك 
وقالوا من لم يجوزه إنما لم يجوزه بالقياس على قفيز الطحان والقياس یترک 
بالتعارف» ولئن قلنا إن النص يتناولء دلالة galls‏ يختص بالتعامل ألا ترى 
أن الاستصناع ترك القياس فيہ وخص عن القواعد الشرعية بالععامل. 
وببامشم قال الشيخ شباب الدين الشلبي: وأما مشايخ بلخ فإنما جوزوا ذلك 
لأن الناس تعاملوا بذلک حيث احتاجوا mall‏ ووجدوا لہ نظيراً وہو المزارعة 


1 Fiqh Hanafi Ke Usül Wa Dawabit, p. 161 as quoted from Imdad al-Fatawa, vol. 4, 
p. 265. 
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والمعاملة» اتقاني. (تبيين الحقائق مع الحاشية: ١8/ه»‏ باب الاجارة الفاسدة» 
ملتان) 


وبكذا فى البحر الرائق وزاد بقولہ: وف الظبيرية: وبہ أخذ الفقیہ أبو الليث 
وشمس الأئمة الحلواني والقاضي أبو على النسفي. (البحر الرائق: afte‏ باب 
Goll s e VI‏ 5,5( 

وإذا دفع الرجل إلى حائك غزلاً لینسجہ بالنصف أو ما أشبم ذلك فالإجارة 
Lily iacu‏ انر ق ad gas‏ الطعان Jae SY‏ اجر يعض ما cas‏ من 
عملم... ومشايخ بلخ كنصير بن Qe‏ ومحمد بن سلمة وغيربما كانوا يفتون 
بجواز بذه الإجارة فى الشياب لتعامل أبل بلدبم فى الشياب والععامل حجة یترک 
به القياس ويخص بم الأثر وتجويز بذه الإجارة فى lel‏ للتعامل بمعنى 
تخصيص النص الذي ورد في قفيز الطحان» Gall OY‏ ورد في قفيز الطحانء لا 
GLLI Gg‏ إلا ol‏ انی تطيره فيكون وازدا شير gab AIVS‏ رکا العمل 
بدلالة بذا النص فى SALI‏ وعملنا Gall‏ في قفيز الطحان كان Lagat‏ لا 
LAK:‏ وتخصيص النص بالتعامل جائز. (المحيط البرہانی: ٩/۱۷۹‏ نوع آخر 
فى قفيز الطحان» مكتبة رشيدية) 

(وبكذا فى الشاى: ct /ora‏ مطلب فى الاعتياض عن الوظائف» سعيد. والفتاوى 
البندية: afer‏ الفصل الغالث فى قفيز الطحان وما سو معناه. وكذا فى 
تكملة فتح القدير: eva‏ باب الاجارة الفاسدة دار الفكر) 

تتمة: قال فى العاترخانية: Gy‏ الدلال والسمسار يجب أجر المثل» وما تواضعوا 
علیہ أن في كل عشرة دنانير كذا فذک حرام علیہم - وف الحاوي: سثل محمد 
wes AU a‏ ان اتناس EEE‏ 
فاسداً لكثرة التعامل وكثير من بذا غير ile‏ فجوزوه لحاجة الناس إليم 
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كدخول الحمام؛ وعنہ قال: رأيت ابن شجاع يقاطع ذساجاً ينسج لہ ثياباً في 
كل سنة. (فتاوى الشاى: *7/7» مطلب فى اجرة الدلال» سعيد) 


قال الفقيم أبوالليث: النسج بالعلث والربع لا يجوز عند علمائنا لكن 
مشايخ ab‏ استحسنوا وأجازوا لتعامل اناس قال: وبہ تأخذ. (الفتاوى 
الغياثية» كتاب الاجارات» نوع 3 النساج» ص (v‏ 


وف "الفقم الحنفي في ثوبہ الجديد": قال: ولرأي مشايخ ab‏ والنسفي وجابة في 
عصرنا oY Goll!‏ التعامل بہ شاع وانتشر في كل البلاد. (الفقہ gt!‏ فى 
ثوبم الجديد: fem‏ الاستئجار ببعض ما يخرج من عمل الاجير) 

Imdad al-Fatawa: 


Question: (333)... (4) A buyer writes a note to a commission agent for 
fabric. The agent buys the fabric as per the request, and takes an 
agreed-upon percentage as commission. Is this permissible? (5)In 
some places, one paisa per rupee is assigned for the commission agent. 
In other words, for whatever price he sells the fabric, he will receive 
one paisa for every rupee. Is this permissible? 


Answer: 

في شرح طريقة المحمدية للخادى الجزء الرابع Us ele GS Ge nue‏ 

de wile!‏ عمل من إلى قرول cas ad ele gl‏ جت جوز jet‏ علي 
حل أخذه وسو جعل - وفى جامع الفصولين: للقاضى أن يأخذ. 


We learn from this narration that since there is some work and 
exertion involved in brokering the transaction, it is permissible to take 
a wage for it. (5) Since the permissibility of a wage is established, one 
of its conditions is establishing the wage. And this [taking a 
commission] is one of the ways of establishing the wage. This is why it 
seems to be permissible.’ 


1 11060 al-Fatawa, vol. 3, p. 363. 
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Imdad al-Ahkam: 


Question: There are two persons, Zayd and Bakr. Zayd said to Bakr: “I 
have some goods. If you are able to sell them, I will give you such and 
such amount of rupees as a commission.” Is it permissible to accept a 
commission of this nature? 


Answer: al-Fatawa al-Hindiyyah quotes from Dhakhirah stating that this 
is haram. Shamt rahimahullah also quotes the ruling of 
impermissibility from  Tatarkhaniyyah. However, he quotes its 
permissibility from Muhammad ibn Salamah...Hadrat Maulana Thanwi 
rahimahullah gives preference to the ruling of permissibility. 


والجواب عن الفساد للجهالة» أن هذه الجهالة لا يفضي إلى النزاع. فكانت 
دسيرة» وهي لا يفسد الإجارة والبيع. 


Nowadays there is immense need for it. It is best to state its 
permissibility. Allah ta'alà knows best.’ 


Tlg as-Sunan: 
به التعامل» لكونها لا‎ Ge قلت: والحاصل أن الجهالة اليسيرة عفو في ما‎ 
(EA ص‎ e ج‎ ixl عادة. (إعلاء‎ dii تفضى إلى‎ 


Qamis al-Figh: 


Nowadays, the practice of commission is in vogue in various 
businesses. In other words, instead of giving a specified wage to its 
salesman, a company lays down a certain percentage. For example, 
from all his sales, the salesman will receive 10% as his wage...Many 
religious and other institutions which operate through the support of 
people pay their staff a certain percentage as a wage; and not a fixed 
monthly salary. The advantage of this system to a madrasah [for 
example] is that if a fixed salary is set, the employee might be lax in 
carrying out his duties... These contemporary issues require the ‘ulama’ 
to think deeply and focus their attention on them...From the Hanafi 
scholars, the ‘ulama’ of Balkh say that it is permissible out of 
consideration to societal norms.’ 


‘Allamah Anwar Shah Kashmiri rahimahullah says that buying/selling 
transactions of this nature are permissible on the basis of religious 


1 171060 al-Ahkam, vol. 3, p. 589. 
? Qamüs al-Figh, vol. 1, p. 499. 
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integrity. This applies where the value of the item is not fully 
established, but there is no possibility of dispute in the future. He 
writes: 


إن من البيوع الفاسدة ما Ti)‏ بها أحد جازت ديانة وإن كانت فاسدة قضاءً 

وذلك لأن الفساد قد يكون gb‏ الشرع ob‏ اشتمل العقد على مآثم فلا يجوز 

الإثم فذلك إن لم يقع فيہ التنازع جاز عندي ديانة oly‏ بقي فاسداً قضاءً 

لارتفاع علة الفساد وبى المنازعة. (فيض البارى: eon]‏ 

Further reading: 10010 Fight Masal, vol. 4, pp. 329-334; Buhüth FT Qadaya 

Fighiyyah Mu‘asirah, vol. 1, pp. 206-208; 06111115 al-Fiqh, vol. 1, p. 498; Malt 
Mu'amalat Par Gharar Ke Atharat, pp. 89-90. 


A reply to the Hadith which makes reference to 03117 at-tahhan 
1. This Hadith is weak. 


قال المناوي في فيض القدير: قال ف الميزان: بذا حديث منكر وبشام أبو كليب 
أحد رواتہ لا يعرف» وأورده عبد الحق فى الأحكام... وفیہ بشام أبو كليب قال 
ابن القطان: لا يعرف» والذببي: حديثء منكر ومغلطاق: ہو AB‏ وجزم ابن 
حجر بضعف سنده. (فيض القدير: arrojar‏ وكذا فى العلخيص Dbl‏ 
EV WAY‏ وميزان الاعتدال: (oferi‏ 


وقال الحافظ ابن حجر فى الدراية: حديث نبى النبي صل الله علیہ وسلم عن 


قفيز الطحان» الدارقطنى gly‏ يعلى والبيبقى by‏ إسناده ضعف. (الدراية فى 
تخريج احاديث الببداية: »/٠٠١‏ باب الاجارة الفاسدة) 


! Quoted from 10010 10111 Masá'il, vol. 4, p. 323. 
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swell pad Xe) Gye ad club wo all رفي"‎ ee Gl Sly) 


(</۱ |۱100 


قال البوصيري في اتحاف الخيرة المبرة: مدار بذه الطرق على عبد الرحمن 
الأفريقي وسو ضعيف. (اتحاف الخيرة المبرة: [ovv‏ باب tell‏ عن 
عسب الفحل وقفيزالطحان) 

2. The text is general in nature, while part of it is specific. In other 
words, the text has been made specific on account of societal norms 


and common practice. This has been stated by ‘Allamah Nasafi 
rahimahullah and ‘Allamah Shami rahimahullah. 


ثم اعلم أن العرف قسمان ple‏ وخاص فالعام outs‏ الحكم العام ويصلح 
use‏ ال ای ا ر كلاف تقاض :قال ن الد Se‏ الف العام من 
الإجارات في مسألة ما لو دفع إلى حاتك Ge‏ لينسجم بالكلث ومشايخ بلخ 
كنصير بن يحبى وحمد بن سلمة وغيربما كانوا يجيزون بذه الإجارة فى SLA‏ 
لتعامل أبل بلدہم فى Cla!‏ والتعامل حجة یترک بم القياس ويخص بم الأثر 
وتجويز ذه الإجارة فى الغياب للتعامل بمعنى تخصيص النص الذي ورد في 
قفيز الطحان OY‏ النص ورد في قفيز الطحان لا فى الحاتك إلا أن SEL)‏ 
نظيره فيكون jl,‏ فير دلالة فق تركنا العنل بدلالة Va‏ النض فى KU‏ 
وعملنا Gall‏ في قفيز الطحان كان تخصيصاً لا 53 املا disais‏ النص 
بالتعامل جائز ألا ترى أنا جوزنا الاستصناع للتعامل والاستصناع بيع ما 
ليس عنده وإنہ منبي عنم وتجويز الاستصناع بالتعامل تخصيص be‏ للنص 
الذي ورد فى ell‏ عن بيع ما ليس عند الإنسان لا ترک للنص أصلاً لأنا 
عملنا Gall‏ في غير الاستصناع قالوا: بخلاف ما لو تعامل pl‏ بلدة قفيز 
الطحان فإنہ لا يجوز ولا تتكون معاملتبم معتبرة UY‏ لو اعتبارنا معاملتهم 
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كان Es‏ للنص Sel‏ وبالتعامل لا يجوز ترك النص Nol‏ وإنما يجوز 
تخصيصء ولڪن مشايخنا لم يجوزوا بذا التخصيص OY‏ ذلك تعامل أبل بلدة 
واحدة... بخلاف التعامل فى الاستصناع SE‏ وجد ف البلاد LS‏ انتبى كلام 
الذخيرة. (شرح عقود رسم المفق» ص )4 وكذا فى رسالة "نشر العرف فى بناء 
بعض الاحكام على العرف" المندرجة فى رسائل ابن عابدين» (Ja IW‏ 
'Allamah Nasafi rahimahullah states:‏ 
والاستحسان أنواع يحكون SVL‏ والإجماع والضرورة والقياس الخفي كالسلم 
op‏ القياس Gh‏ جوازه pad‏ المعقود علیہ عند العقد إلا أنا تركناه بالنص 
وہو قولہ عليم السلام "من أسلم منكم فليسلم في كيل معلوم" الحديثء 
Le pen,‏ فيد Joe Goll ols‏ أن ob UL] pb‏ كرو las J‏ 
بكذا ويبين صفتہ ومقداره ولم يذكر لہ Sel‏ والقياس يقتضي أن لا يجوز 
SY‏ بيع معدوم لکنہم استحسنوا تركم بالإجماع لتعامل الداس فيم فإن قلت: 
الإجماع وقع معارضاً بالنص وبو قولہ علیہ السلام "لا تبع ما لیس عندک.' 
وأجيب ob‏ النص صار مخصوصاً في حق بذا الحكم بالإجماع» وفيم نظر OY‏ 
القران شرط الخصوص عندنا GLAM‏ ليس بمقارن ويمڪن أن يجاب عنم 
ob‏ القران شرط التخصيص الأول والنص مخصوص قبل ELEM‏ بالسلم 
فيجوز بعده بالإجماع. (منار مع شرحم لعبد اللطيف ابن SAT‏ « ؟2/81) 
Allah ta'ala knows best.‏ 
An estate agent collecting service fees‏ 


Question 


Is it permissible for an estate agent to collect service fees on a 
percentage basis? 
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Answer 


The service fees charged by an estate agent fall under the category of a 
commission, and it is permissible for a commission agent to charge on 
a percentage basis. 


hasl Ley JAM كت اجر‎ lacey Yall قال ق العاتاركانية» وق‎ sas 
علیہ أن في كل عشرة دنانير كذا فذلك حرام عليبم؛ وف الحاوي: سثئل محمد‎ 
NOS OF باس عون‎ cool aes i el a بن علط قن ا‎ 
فاسداً لكثره التعامل» وكثير من بذا غير جائز فجوزوه لحاجة الناس إليم‎ 

كدخول الحمام. (فتاوى الشای: 1/79 سعيد) 


Mali Mu‘amalat Par Gharar Ke Atharat: 


When it comes to transacting with an estate agent, the two parties do 
not know the amount of running around the estate agent has to 
endure for the sale of a property. Furthermore, the payment is 
unknown. However, since the ignorance in this case does not lead to 
dispute, and also because transactions of this nature are quite common 
nowadays and there is a need for them, the jurists classified it as 
permissible.’ 


Details on this issue were given in the previous question and answer. 
There is no need to repeat them. 


Allah ta‘ala knows best. 
A representative who sells on a commission basis 


Question 


Zayd appointed ‘Umar as his representative for the sale of a building. 
He said to him that he must sell it at a minimum price of R12 000.00 a 
square metre, with a commission of four percent. If he sells it at a 
higher price, e.g. R18000.00 per square metre, then the additional 
R6 000.00 will be shared equally between the two. Is this agreement 
permissible? 


Answer 


An agreement where the commission is on a percentage basis is 
permissible on the basis of common practice and societal norms. 


1 Mali Mu'amalat Par Gharar Ke Atharat, p. 90. 
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Imdad al-Fatawa: 


Since there is some work and exertion involved in brokering the 
transaction, it is permissible to take a wage for it. Since the 
permissibility of a wage is established, one of its conditions is 
establishing the wage. And this [taking a commission] is one of the 
ways of establishing the wage. This is why it seems to be permissible.’ 


Imdad al-Ahkam: 


Question: There are two persons, Zayd and Bakr. Zayd said to Bakr: “I 
have some goods. If you are able to sell them, I will give you such and 
such amount of rupees as a commission.” Is it permissible to accept a 
commission of this nature? 


Answer: al-Fatawa al-Hindiyyah quotes from Dhakhirah stating that this 
is haram. Shàmi rahimahullah also quotes the ruling of 
impermissibility from  Tatarkhaniyyah. However, he quotes its 
permissibility from Muhammad ibn Salamah...Hadrat Maulana Thanwi 
rahimahullah gives preference to the ruling of permissibility. 


والجواب عن الفساد للجهالة» أن هذه الجهالة لا يفضي إلى النزاع. فكانت 
CB awd‏ وهي لا يفسد الإجارة والبيع. 


Nowadays there is immense need for it. It is best to state its 
permissibility. Allah ta'alà knows best.’ 


Detailed proofs were provided previously. Refer to them. 


Allah ta‘ala knows best. 
Collecting a commission from both parties 


Question 


Is it permissible for a person to collect a commission from the buyer 
and the seller? 


Answer 


It is permissible for an agent to collect a commission from the buyer 
and the seller. 


1 11060 al-Fatawa, vol. 3, p. 363. 
? 171060 al-Ahkam, vol. 3, p. 589. 
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Ul,‏ الدلالة ob‏ باع العين بنفسم بإذن bey‏ فأجرتء على البائع oly‏ سی 
بینہما وباع المالک بنفسہ يعتبر العرف. By‏ الشامية: قولہ يعتبر العرفء 
فتيجب الدلالة على البائع أو المشتري أو عليهما بحسب العرف» جامع 
الفصولين. (الدر المختار مع رد المحتار: [o‏ فصل فيما يدخل ف البيع تبعاء 


سعيد) 


شرح منظومة: 
فائدة: نقل فى العمادية عن فوائد صاحب المحيط لو سعی الدلال بينهما و باع 
المالك بنفسم ينظر إلى العرف إن كانت الدلالة على البائع فعليم» وإن كانت 


على المشتري فعليم» وإن كانت عليبما فعليبما. (شرح منظومة ابن وببان: 
۸ فصل من كتاب LEI‏ الوقف المدنى) 


مجمع الضمانات: 
البائع» أو على المشتري أو عليبماء بحسب العرف. (مجمع الضمانات: 0/٠5‏ 


النوع السابع عشر: الدلال ومن بمعناه) 
Fatawa Mahmüdiyyah:‏ 


Brokerage on both sides is permissible if this is a norm. The 
transaction of a commission agent is essentially impermissible. 
However, the jurists permitted it on the basis of need and societal 
norms. The general nature of this permission includes a one-sided and 
a two-sided commission." 


Nizam al-Fatawa: 


If a person works for both parties, he may collect the normal fee for 
each distinguishable work because they are different types of work.’ 


1 Fatawa Mahmüdiyyah, vol. 16, p. 617. 
? Nizam al-Fatawa, vol. 1, p. 297. 
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Ta lifat Rashidiyyah: 


Question: A person said to another: “If I get your job done, I will collect 
such and such amount as a commission." Is this permissible? Is it 
necessary for the seller to inform the buyer of this, or is it okay to 
make the agreement with just one party? What if the person makes a 
commission agreement - whether explicitly or secretly - with both 
parties? 


Answer: Collecting a commission payment is permissible provided 
there is no deception and cheating.’ 


Mahmid al-Fatawa: 


If it is common practice to collect a commission from both parties, it is 
permissible. If not, it is impermissible.’ 


Ahsan al-Fatawa: 
Question: Is it permissible to collect a commission from both parties? 
Answer: It is permissible.’ 


Allah ta‘ala knows best. 
The pre-condition of opening a business on a Friday 


Question 
What do the scholars say about the following: 


A person wants to open a restaurant in a shopping centre. The 
shopping centre management is extremely strict on the times of 
business. A non-Muslim manager will run the restaurant and the staff 
will also be non-Muslims. Based on the hours of business, it will not be 
permitted to close the restaurant at the time of jumu'ah. What is the 
ruling of the Shari'ah in this regard? 


Answer 


As long as the conditions and prerequisites are not in conflict with the 
Sharrah, it is obligatory on the person to abide by them. Adhering to 
the hours of business is not against the Shari'ah, so one will have to 
abide by the times. It is also permissible to employ a non-Muslim 
manager. The Shari'ah considers transactions concluded by a 


1 Tallifat Rashidiyyah, p.418. 
? Mahmüd al-Fatawa, vol. 3, p. 85. 
3 Ahsan al-Fatawa, vol. 7, p. 272. 
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representative to be valid in a business. It is not necessary for the 
representative to be a Muslim. A non-Muslim can also be a 
representative for a sale. 


As regards opening a business during the hours of the jumu'ah salah, 
Hadrat Muftî Muhammad Shaf Sahib rahimahullah has written in 
Ma‘arif al-Qur'àn that both buying and selling are prohibited. If a 
person opens his business, customers will certainly enter it. However, 
this applies when the majority of the buyers are Muslims. If the 
majority are non-Muslims, as in this country, then it will not be 
impermissible for a non-Muslim to open the business. After all, 
hastening to the jumu'ah salah is obligatory on Muslims; not on non- 
Muslims. Furthermore, the jurists have stated that buying and selling 
is not prohibited on those on whom jumu'ah is not obligatory, e.g. the 
sick, travellers, women, etc. Thus, it is not prohibited for a non-Muslim 
to keep the shop open during the time of jumu'ah salah. The income 
which you receive is not haram. 


As regards laying down a condition in the rental contract, the jurists 
say that if a condition is not suited to the agreement or not in conflict 
with the requirements of the agreement, then the agreement will not 
be invalidated on account of it. Thus, a rental contract of this nature 
will not be invalid because opening the shop at jumu'ah time is not in 
conflict with the rental contract. Yes, it is essential for no Muslim to 
remain in the business during the time of jumu'ah salah. All the staff 
will have to be non-Muslims. 


ومن استاجر أرضاً على أن يكربها ويزرعبا ويسقيبا OY‏ الزراعة مستحقة 
بالعقد ولا يتاق إلا بالسقى والكراب... وکل شرط oy‏ صفتہ يكون من 
مقتضيات العقد فذكره لا يوجب الفساد. (البداية: (fren‏ 


شرح المجلة: 

وكذا تفسد الإجارة لو استاجر بشرط لا يقتضيم العقد ولا يلاثمم... BIE‏ 
ما لوآجربا بشرط أن یحرٹہا ویزرعہا أويسقيبا ويزرعباء فإنہا لا تفسد لانم 
شرط يقتضيہ العقد... ولو شرط أن يكري أنباربا العظام أو يسرقنها بحيث 
يبقى أثر ذه الأفعال لرب الأرض» تفسد لما ذكرناء فلو لم «as‏ بأن شرط كري 
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جداولبا الصغارء أو كانت المدة طويلة لا تفسده GY‏ لنفع المستاجر» فبو 
شرط يقتضيم العقد. cA)‏ المجلة للاتاسى: eote‏ تحت المادة: £9( 

(وكذا فى فتاوى الشابى: ey‏ باب الاجارة الفاسدة» سعيد) 

كل عقد جاز أن يعقده OLIN‏ بنفسہ جاز أن یوکلہ بہ غيره QLIM OY‏ قد 
يعجز عن المباشرة بنفسم على اعتبار بعض الأحوال فيحتاج إلى أن يوكل بم 
غيره فيكون بسبيل منہ دفعاً للحاجة وقد صح أن النبي صل الله علیہ وسلم 
وكل بالشراء حكيم بن حزام رضي الله عنه. (البداية: (v INN‏ 

وف pall‏ المختار: وكره تحريماً مع الصحة البيع عند الأذان الأول إلا إذا تبايعا 
يمشيان فلا بأس بم لتعليل Gell‏ بالإخلال بالسعي فإذا انتفى انتفى» وقد 
خص منم من لا جمعة عليم ذكره المصنف. Gy‏ حاشية الطحطاوي: قولء وقد 
خص من أى من كرابية البيع عند الأذان الأول وفیہ أنه لم يدخل لعدم 
العلة فیہ حتى يخرج وقد يقال إن من لم تجب عليم الجمعة إذا تبايعا عند 
الأذان لا كرابة ولو سعیا بعد Od‏ السعى تبرع؛ قولہ من لا جمعة علیہ 


كالنساء والمسافرين والمرضى لعدم وجوب السعي عليهم. (الدر المختار مع 
حاشية الطحطاوى: ٣/۸۳‏ کوئتہ. وكذا فى فتاوى الشاى: eof‏ سعيد) 


احكام القرآن: 

لم يتعلق النبي بمعنى في نفس العقد وإنما تعلق بمعنى في غيره وسو الاشتغال 
عن الصلاة وجب أن لا يمنع وقوعہ وصحتہ كالبيع في آخر وقت صلاة يخاف 
فوتہا إن اشتغل بم وسو منبي عنم ولا يمنع ذلك صحتہ gall OY‏ تعلق 
باشتغالہ عن الصلاة. (احكام القرآن للجصاصء الجزء الغالث» ص (tta‏ 


Kifayatul Mufti: 


Where the jumu'ah salah is impermissible, there is no objection to 
buying and selling after the adhan of the zuhr salah. The detestability 
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of engaging in business after the adhan of Friday is based on listening 
to the Friday sermon, and this reason is not found where zuhr salah is 
performed.’ 


Allah ta‘ala knows best. 
Asking for a pre-payment/down payment 


Question 


A person lives in one section of a house belonging to someone else. In 
addition to the monthly rental, the landlord collects R800 monthly for 
electricity, water, etc. It is not known how much the tenant is going to 
use. Furthermore, the landlord collected six-month’s rent as a down 
payment. The objection to this arrangement is that electricity, water, 
etc. expenses are unknown. Furthermore, at the time when he 
collected the rent, the benefit which the tenant will enjoy was absent. 
What is the Sharrah ruling? 


Answer 


According to the Shari'ah, once benefit is derived in a rental contract, 
it is obligatory to pay the rent. In this case, the tenant has to pay the 
rent at the end of the month. If the owner of the house or shop asks 
for a down payment and the tenant is happy about it, it will be 
permissible. Even if he laid down the condition of a down payment 
from the first day, it is permissible for him to ask for it and collect it. 


As regards the electricity and water, we can say that the landlord has 
taken its responsibility on his head. If he collects rent for it, then this 
is permissible as per a guarantee contract (‘aqd daman). No matter 
what, societal norms play a major role in these matters. It is 
permissible to enter into an agreement as per societal norms and 
practices. 


الأجرة لا تجب بالعقد وتستحق Gol,‏ معاني ثلاثة إما بشرط التعجيل أو 
بالسجيل من غير شرط أو باستتقاء امقر د علبي وكذا إذا do pb‏ المسجيل أو 
عجل من شرط oy‏ المساواة يثبت حقاً لم وقد أبطلم. (البداية: (ves‏ 


1 Kifayatul Mufti, vol. 3, p. 284. 
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لا تلزم الأجرة بالعقد المطلق يعنى لا يلزم تسليم بدل الإجارة بمجرد انعقاديا 
حالاً - والمراد بالعقد المطلق الذي لم يذكر فيم اشتراط تعجيل الأجرة وإنما لا 
يلزم قسليم الأجرة حينئذٍ oY‏ العقد وقع على المنفعة» وبي تحدث شيئاً فشيئا 
oU‏ البدل أن يكون Suas‏ للمبدل» وحيث Y‏ يمكن استيفاؤبا y Ne‏ 
يلوم Abus WA as‏ ولو dee ob LSS‏ لا A Gb juo‏ 
بنفسم حينئذٍ وأبطل المساواة التي اقتضابا العقدء فصح» كذا في رد المحتار. 
(شرح المجلة: هؤه/» تحت المادة: £0( 

وقال فى البداية: ويجوز أخذ أجرة الحمام والحجام فأما الحمام فلتعارف الناس 
ولم يعتبر UUH‏ لإجماع المسلمين وقال عليہ السلام: ما رآه المسلمون حستاً 
فبو عند الله حسنء وأما الحجام فلما روي أنه علیہ السلام احتجم وأعطى 
الحجام الأجرة 3M,‏ استيجار على عمل معلوم بأجر معلوم فيبقع جائزا. 
(verila)‏ 


وقال فى البداية: ومن وکل رجلاً بالصلح عنہ فصالح لم يلزم الوكيل ما صالح 
عنہ إلا أن يضمنم... um SY‏ بو مؤاخذ بعد الضمان لا بعقد الصلح. 
(البداية: (e/s‏ 

0010 Mu'amalat Ke Shar't Ahkam: 


The fundamental rule in an ijarah is that once the work is done or the 
duty is carried out, the person becomes eligible for payment, and it 
becomes obligatory on the one who hired him to make the payment. If 
an employee asks for a down payment or the landlord asks for a pre- 
payment of rent, and the tenant accepts the condition, or a company - 
on its own accord - pre-pays its employees at the beginning of the 
month, then all these scenarios are permissible through mutual 
agreement of all parties." 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 1, p. 253. 
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Allah ta‘ala knows best. 
Asking a tenant to repair the lift 


Question 


We live in a building which has flats on rent. The building has a lift 
which broke down some days ago. It needs to be repaired and the parts 
will be brought from overseas. The landlord wants the tenants to bear 
the cost of the repairs. What is the ruling if societal norm requires the 
tenant to pay, or if a condition is laid down in the rental contract that 
the tenant will have to pay? 


Answer 


Repairs to the building will have to be done by the landlord. However, 
if societal norms demand that the tenant has to pay, then 
consideration will be given to societal norms. If the rental agreement 
states that the tenant will bear the costs, then too he will have to pay. 
The costs will be born equally by all the tenants. 


و عمارة الدار المستاجرة و تطيينها وإصلاح الميزاب وما كان من البناء على 
رب oll‏ وكذا كل ما يخل بالسكنى. (الدر المختار: es‏ سعيد) 

وعمارة الدار وتطيينبا وإصلاح ميزابا على الآجر أما تسييل cle‏ الحمام و 
تفريغم على المستاجر» قال فى المحيط: فإن شرط رب PLA‏ على المستاجر نقل 
sla‏ والسركين ap ected cay V‏ اا رل ابا جر سيريا لا لد 
Ald‏ إل Ge‏ كذ خاطوالق uS de bly‏ إن cols de Aa oS‏ 
الاجر ارفا de SIs nae‏ استاج كال all‏ ابو 2 Boal)‏ 
ذلك عادات الناس في تلك البلدة ولو طلب من المكاري أن يدخل بيثم 
فالمعتبر و العرف. (خلاصة الفتاوئ: orien‏ الفصل التاسع فيما على الآجر و 
فيما على المستاجر) 

فتاوى الشای: 


وف البزازية: ولو Seal‏ مسيل الحمام فعلى المستاجر تفريغم ظابراً كان أو 


dbl‏ وفيبا وتسييل cle‏ الحمام وتفريغم على المستاجر Oly‏ شرط نقل الرماد 
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والسرقين رب الحمام على المستاجر لا يفسد العقد oly‏ شرط على رب الحمام 
CIP dca cobi de Cox Lyles‏ اق ال ناز 
استئجار الطاحونة في كرى نبربا يعتبر العرف. (فتاوى الشاى: »٦/۸۰‏ سعيد) 
شرح المجلة: 


وف الأنقروية عن البزازية: خرج المستاجر من البيت وفیہ تراب ظابر أو 
ok,‏ على المستاجر wel s}‏ بخلاف البالوعة » فإنہ يلزم المؤجر تفريغبا 
de byt oly lara‏ الست اجر عدن العقد aile ily le‏ للعقده ced‏ 
lad tue SY de pall OF ol,‏ فار ulead all‏ واف كان 
We‏ للعرف» لا يفسد العقد» jabs‏ (شرح المجلة للاتاسى: 6/460 المادة: 


(osa 


يلزم مراعاة الشرط بقدر الإمكان؛ أى إمكان الشرط واستطاعتم؛ ولا يلزم ما 
فوق الاستطاعة... أن الشروط ثلاثة أقسام: قسم يجوز شرعاء فيم فائدة لمن 
اشترطم» فبذا يلزم مراعاتم... وقال ف البدائع من OLS‏ المضاربة: الأصل فى 
الشروط اعتباربا ما أمكنء وإذا كان القيد مفيداً كان eme‏ الاعتبار فيعتبر 
لقولہ عليہ الصلاة والسلام: المسلمون عند شروطهم. (شرح المجلة: 0/597 
المادة: (^v‏ 
Allah ta'alà knows best.‏ 
Renting out a borrowed item‏ 


Question 


A person borrowed an item and then rented it out to someone else. Is 
it permissible to do this? 


Answer 


It is not permissible to rent out a borrowed item. 
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وليس للمستعير أن يواجر ما استعاره فإن آجره فعطب ضمن OY‏ الإعارة 
دون الإجارة والشيء لا يتضمن ما ہو فوقہ ولأنا لو صححنا لا يصح إلا 
لازماً لأند ie‏ يكون بتسليط من المعير Gy‏ وقوعم لازماً زيادة ضرر 
als ME Ob aul pall‏ إل ا اد syle ME sas‏ فا طا ev fh 5a M)‏ 
كتاب العارية) 


وا Ys my‏ رین oY‏ الشيء لا يتضمن ما فوقم. all)‏ المختار: 0/778) 


If the person gave it on rent, the rent will not be obligatory because 
the rental itself is invalid. Rent is not obligatory in an invalid rental 
contract. 


بخلاف GUI‏ و ہو الباطل فإنء لا اجر فیہ بالاستعمال. (الدر المختار: (Ver‏ 


If the original owner permits it to be rented, it ought to be permissible. 


وليس للمستعير ان يوجر العارية ولا ان Lop‏ بدون إذن المعير. (المجلة: 

(r/o 

We gauge from the above text that it is permissible if the owner gives 
permission. 


Allah ta‘ala knows best. 
The Ramadan salary of a person who resigns in Sha’ban 


Question 


A teacher resigns in Sha'bàn or Ramadan. Will he receive the salary for 
Ramadan? 


Answer 


The agreement with a madrasah is for the year, but in common 
practice it refers to the academic year. And this is understood as the 
end of Sha‘ban. The agreement will therefore be until the end of 
Sha'bàn. If a condition has been laid down or common practice is that 
when a madrasah relieves a teacher, it pays him for the month of 
Ramadan, then he ought to be paid for Ramadan. Apart from common 
practice, a holiday is given as a resting period so that the teacher may 
be mentally at rest for the next year. It therefore makes common sense 
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to attach the month of Ramadan to the next academic year. The 
academic year will therefore be until the end of Sha'bàn. 


cdd‏ الحقائق: العادة المطردة تنزل منزلة الشرط» حتى لو باع العاجر فى 
epee oly ceto Lat ul‏ عل Vy‏ جل t OS,‏ فبا eias‏ أن 
البائع يأخذ من الشمن كل جمعة قدراً معلوماً انصرف البيع mall‏ بلا بيان» لأن 
المعروف عرفاً كالمشروط شرطاً. (شرح المجلة لمحمد الاتاسى: ese‏ المادة: )4١‏ 
الاشباه والنظائر: 


واعلم أن اعتبار العادة والعرف يرجع إلیہ ف الفقہ في مسائل كثيرة حتى 
جعلوا ذلك Sel‏ فقالوا فى الأصول في باب ما تترك بم الحقيقة: تترك 
الحقيقة بدلالة الاستعمال والعادة» بكذا ذكر فخر الإسلام... 


ومنها: البطالة فى المدارس كأيام الأعياد ويوم عاشوراء وشبر رمضان في درس 
الفقہ لم أربا صريحة في كلامم» والمسألة على وجبين» OB‏ كانت مشروطة لم 
laa‏ من المعلوم شيء» Wy‏ فينبغي أن يلحق ببطالة القاضي. وقد اختلفوا في 
asi‏ القاضي ما رتب لہ من بيت المال في يوم بطالتہء فقال فى المحيط: إنہ 
يأخذ في يوم البطالةء oY‏ يستريح لليوم GEN‏ وقيل: لا يأخذء انتبى. وفى 
المنية: القاضي يستحق الكفاية من بيت المال في يوم البطالة فى «eod!‏ 
واحدازه ق:متظومة ابق BM Sl SWB, clay‏ (متظومة ابن وات SAA‏ 
فصل من كتاب ادب القاضى) فينبغي أن يحكورن Sd‏ المدارس» OY‏ يوم 
البطالة للاستراحة» وفى الحقيقة يكون للمطالعة والعحرير عند ذى البمة. 
(الاشباه والنظائر: eve oe‏ القاعدة السادسة العادة (ANS‏ 

كذا فى رد المحتار: «vv‏ مطلب فى استحقاق القاضى والمدرس الوظيفة فى 
يوم البطالة» سعيد) 
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Imdad al-Ahkam: 


Since the teacher did not work in Shawwal (whether the reason is 
from the teacher or from the committee, but he certainly did not 
work), he is not eligible for the salary of Ramadan. 


oY‏ شرط الاستحقاق بو العمل في شوال ولم يوجدء وإذا فات الشرط فات 
المشروط بخلاف ما إذا لم يعمل بحصول الرخصة والإذن من dall‏ فإنه في 
حكم العمل كما لا يخنى. gel Aly‏ (امداد الاحكام: (v/v‏ 


Imdad al-Fatawa: 


A salary is specifically for the days when a person works. However, 
holidays are attached subserviently to the days of work so that the 
person may take a rest and be able to do the work during the work 
days...If he is asked to leave at the end of Sha'bàn, he will not receive a 
salary. Where he is not retrenched, he will receive the salary until the 
end of Ramadan provided he worked in Shawwal as well.' 


Fatawa 'Uthmani: 


Preconditioning the salary of Ramadan (a holiday) to coming to work 
in the beginning of Shawwal does not invalidate the contract because 
this precondition has become common and well-known. Shaykh al- 
Muhaddithin Hadrat Saharanpüri rahimahullah has stated this 
explicitly in his Fatawa Khaliliyyah: If the well-known and common 
precondition is established, then in all these cases, the teacher will be 
eligible for a full salary in the disputed incident.’ 


Awareness of this condition is clear on the basis of several reasons. 
Some of them are: 


1. Awareness of this condition among the Dini 22203115 is so 
common that it needs no explanation. Almost all the madaris 
practise on it. 


2. This condition is also known among the jurists. Eligibility for a 
salary during holidays is so that the employee can take a rest 
and be re-energized to work with enthusiasm. If he has no 
intention of working after the holiday, how can he be eligible 
for a salary for the holidays? 


1 11060 al-Fatawa, vol. 3, p. 348. 
? Fatawd Khaliliyyah, vol. 1, p. 248. 
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3. This condition is totally in line with protecting waqf property 
and spending it correctly. The zakah and other donations and 
payments which the madris receive are trusts (amanah) from 
the donors and students. Caution demands that this trust not 
be given without having worked for it or without something in 
exchange. Therefore, there has to be work (as is the case 
during working days) or assumed (as in the case of holidays 
when the employee has the intention of working after that). If 
not, paying a salary will be a questionable action...Mufti 
Mahmüd Ashraf ‘Uthmani Sahib. 


The following is a fatwa of Hadrat Maulana Muftî Muhammad Taqi 
‘Uthmant Sahib: 


It is permissible to make a salary for the Ramadan holiday to be 
dependent on working in Shawwal or to not make it dependent. The 
permissibility of not making it dependent is clear because it means 
that in the work contract, the one-month payment which is laid down 
without working in that month is like an additional wage for the entire 
year’s work. And this is known. It is permissible through the 
permission of both parties. As for the permissibility of making it 
dependent - one reason for it could be what Hadrat Maulana Khalil 
Ahmad Sahib made reference to in his answer [quoted previously]. 
Another reason could be that the salary for the holiday is considered 
to be a precondition to a renewal of the contract. In other words, if the 
contract is renewed in Shawwal for the next year, then the employee 
will be paid for the holidays. It is as though the contract ended in 
Sha‘ban, and when it is renewed in Shawwal, the salary for the 
holidays has been given supplementarily with the salary of Shawwal.' 


Nizam al-Fatawa: 


It is correct to say that the Ramadan holiday is given for rest. After 
taking the rest, the employee will be able to work with renewed 
energy. This is common in most of the 12203115. Based on this, teachers 
who will not be returning the next year will not be eligible for a salary 
for Ramadan.’ 


Further reading: Fatawa Khaliliyyah, vol. 1, p. 244; Fatawa ‘Uthmani, vol. 
3, pp. 366-374; Qàmüs al-Fiqh, vol. 1, pp. 497-498; Jadid Mu‘amalat Ke 
Shar’ Ahkam, vol. 1, p. 235; Fatawa Mahmüdiyyah, vol. 15, p. 529. 


1 Fatawa 'Uthmani, vol. 3, pp. 368, 373, 374. 
? Nizam al-Fatawa, vol. 1, p. 332. 
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Allah ta‘ala knows best. 
Setting a time-period in an ijarah 
Question 


A person hired a company to construct a house. He laid down the 
condition that the house must be completed within three months. Is 
this permissible? 


Answer 


An ijarah of this nature is permissible and valid. 
lags الخباة أن يخبز لم بذه العشرة المخاتيم‎ de 4 5d Qa وفى الأصل‎ 
ذكر‎ ob جميعاً‎ eese وشرط علیہ أن يفرغ عنم اليوم تجوز بذه الإجارة‎ 
(s/o الوقت والعمل كذا فى الذخيرة. (الفتاوى البندية:‎ 
ضيخان:‎ ^ z فتاوى قا‎ 


وذكر الحاكم فى المختصر ما ہو إشارة إلى ذلك وقال: ألا ترى أنه لو استاجره 
ليعمل لہ بذا العمل بدربم وشرط علیہ أن يفرغ منم اليوم كان جائزاً. (فتاوق 
قاضيخان على بامش البندية: (vv‏ 


اماد لحم 

قال فى العالمكيريہ: وما يتصل بهذا الفصل إذا جمع في عقد الإجارة بين الوقت 
والعمل إذا استاجر رجلاً ليعمل لہ عملاً إلى الليل بدريم صباغة أو خبزاً أو 
غير ذلك فالإجارة فاسدة في قول Ql‏ حنيفة dy‏ قولبما يجوز استحساناً 
ويڪون العقد على العمل دون اليوم حتى إذا فرغ منہ نصف النہار فلم 
الجر SUE‏ وإن لم يفرغ فى الیوم فلہ أن يعملم فى الغد. 


We learn from the above that the scenario as described in the question 
is not permissible according to Imam Abi Hanifah rahimahullah. This 
is because it combines the work and a time-period. Imam Muhammad 
and Imam Abū Yusuf rahimahullah are of the view that it is 
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permissible out of kindness. This ijarah contract will not be on the 
time but the work.’ 


وللاستزادة انظر: )155 فى رد المحتار: eos‏ باب الاجارة الفاسدة» سعيد. 

وتبيين الحقائق: 0/1 ملتان. وشرح IDEE SU‏ المادة: coe‏ والفقم BAN‏ 
فى ثوبہ الجديد: (Jew‏ 

Allah ta‘ala knows best. 

Asking a tenant to vacate because of some danger 


Question 


A person renting a certain house has the contagious disease of AIDS. 
There is the danger of the neighbours’ children contacting this 
disease. Can the landlord ask this tenant to vacate the house? 


Answer 


It is better not to ask him to vacate the premises. Yes, the people 
should be informed so that the disease does not spread. However, if 
the lease has expired or there is an overriding possibility of harm to 
others, the tenant can be asked to excuse himself. There is room for its 
permissibility. Yes, if there is no separate place for those suffering 
from this disease, they should not be removed because no matter 
where they go, it will be a cause of difficulty for them and a reason for 
their removal from that place. 


وفي حاشيتها GY‏ السعود عن البيري: والحاصل أن كل عذر لا geen‏ معم 
استيفاء المعقود علیہ إلا بضرر يلحقم في نفسہ أو مالم يثبت لم حق الفسخ 
قال البيري: یؤخذ منم الرجم الذي يقع كثيراً فى البيوت ويقال إنم من الجان 
Bode‏ فسخ الإجارة لما يحصل من الضرر الخ ما ذکره» أقول: يظبر بذا لو كان 
الرجم لذات الدار أما لو كان لشخص مخصوص فلا. 

(فرع كثير الوقوع) قال في لسان الحكام: لو أظبر المستاجر فى الدار الشر 
كشرب الخمر JST,‏ الربا والزنا واللواطة يؤمر بالمعروف وليس للمؤجر ولا 


1 Imdàd al-Ahkam, vol. 3, p. 541. 
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لجيرانه أن يخرجوه فذلك لا يصير عذراً فى الفسخ ولا خلاف فیہ للائمة 
الأربعة» وف الجوابر: إن رأى السلطان أن يخرجم فعل... أقول: وفي جامع 
eed‏ قعل :نو سني قفن الال أو كلفد :فين عدر لفك( ارف 
الشای: Var‏ باب فسخ الاجارة» سعيد) 


(وكذا فى لسان bE!‏ ص ra‏ الفصل الخامن عشر فى الاجارة) 
Allah ta‘ala knows best.‏ 
Taking a payment for reciting the Qur'an‏ 
Question‏ 


The Egyptian qurra’ who come to this country ask for a payment for 
their recitation. Is it permissible to pay them and then listen to their 
recitation? 


Answer 


It is not permissible to take a payment for a recitation alone. If, 
without making a precondition of payment, people happen to give the 
qari something, it will be permissible for him to accept it. This is what 
is learnt from the verdicts of our seniors. 


‘Allamah Shami rahimahullah has written a monograph dedicated to 
this subject. It is included in Rasa'il Ibn ‘Abidin. 


The following are some of the proofs for impermissibility: 
1. 


عن عبد الرحمن بن شبلء أنه سمع رسول الله صلی الله علیہ 
وسلم يقول: اقرءوا القرآن» ولا nd Mas‏ ولا تجفوا عنہ 
ولا تأكلوا ow‏ ولا تستكثروا ony‏ (رواه ابو یع فى مسندہ 
6 مسند عبد الرحمن بن شبل الانصارى) 
وببامشم قال: اخرجم احمد (445/9668؛) والطحاوى )00/5( والطبرانى à‏ 
الكبير والاوسط والبزار قال فى المجمع (55/4): رجالہ ثقات» وذكره (V/V)‏ 
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اي وعزاه السيوطى فى الجامع الصغير (S).‏ الى البيبقى ايضاًء وقال الحافظ: 
سنده قوى» (Pal‏ 
وراوه ابن الى شيبة فى مصنفم: coff vto‏ المجلس العلمى. وقال الشيخ محمد 
عوامة فى تعليق ذا الحديث: رواه احمد والطبرانى وابو يعلى والطحاوى 
والبييبقى فى الشعب وعبد الرزاق» واسناده قوى» انتبى ملخصاً) 

Rasülullàh sallallahu ‘alayhi wa sallam said: Read 

the Qur'an. Do not be dogmatic about it. Do not 


discard it. Do not use it as a source of sustenance. Do 
not use it to acquire more wealth. 


4l fro dM Js; JU JB Awl عق‎ Bap Gp ladle ge 
علیہ وسلم: من قرء القرآن يأكل بم الناس جاء يوم القيامة‎ 
البیہقی فى شعب‎ oly) عظمة ليس علیہ لحم.‎ rey 

(sors [ev As الايمان:‎ 


ورواه ابن Ul‏ شيبة فى مصنفم عن زاذان مرسلاًء وقال الشيخ محمد عوامة فى 
تعليق بذا الحديث: وبذا لہ حكم الرفع؛ فبو مرسل بإسناد حسنء زاذان: بو 
الکندیء وبو تابعى صدوق» وقد رواه ابو نعيم فى الحلية (EMA)‏ من طريق 
امد بن يوذس» عن الشورى بہ. ورواه مرفوعاً من حديث بريدة بن حصيب 
رضي اللّه عنه: البيبقى فى الشعب by (rateno)‏ إسناده حفيد الفضل بن 
دكين: احمد بن ميثم بن الفضل بن دكين» ذكره ابن حبان فى المجروحين 
ea A)‏ كديا dd Lol Votes OU, sU cd oT‏ 
وذكره ابن الجوزى فى العلل المتنابية (Vw)‏ انتبى. (المصنف لابن الى شيبة 
مع الحعليق: A/VASE‏ 0/6( 
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بذه NN‏ وإن كان في بعضہا مقال» لکنہ يويد بعضہا Less‏ (رسائل ابن 
عابدين) 


Rasülullàh sallallahu 'alayhi wa sallam said: The one 
who reads the Qur'an to gain sustenance from 
people through it shall come on the day of 
Resurrection while his face will be only a skeleton, 
having no flesh on it. 


Observe the following juridical texts: 
ما أجازوه؛ إنما أجازوه في محل الضرورة كالاستيجار لتعليم القرآن أو‎ oY 
قى اين ولا‎ oll 2, a) أو الآمافة حفية الععطيل‎ GY! gl الفقم‎ 
aa أي غيره. (فتاوى الشای:‎ pal de a ضرورة فى استئجار شخص‎ 
باب الوصية للاقارب وغيربم؛ سعيد)‎ 
معنا‎ Syl كان‎ Oly القاري لبقن الفرآن‎ eal حون الوضية‎ Y وقنلة‎ 
حنيفة. (المحيط البربانى: ۳/۳۹ الرياض» السعودية)‎ Ql وسوقول‎ 
القراءة لشىء من الدنيا لا تجوز وإن الآخذ والمعطى‎ oly وفي رد المحتار:‎ 
ذلك يشبم الاستئجار على القراءة... كما أوضحت ذلك في شقاء‎ oY oll 
«ull; العليل. (رد المحتار: علا مطلب 3 بطلان الوصية بالختمات‎ 
سعيد)‎ 


In short, it is not permissible to take a payment for a recitation alone. 
The texts, commentaries and verdicts all contain its prohibition. 


Yes, there is leeway if the person is given something as a gift. 

KIL op Gal ye‏ رضن Shey Gh xe abl‏ من IE‏ سال fue all Jas‏ الله 

علیہ وسلم عن عسب الفحل فنهاه» JUS‏ يا رسول الله! إنا نطرق الفحل 

فنكرم فرخص لہم فى الكرامة. (رواه الترمذى» وقال My‏ حديث حسن» 
(se‏ 
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Kifayatul Mufti: 


The payment for a lecture should not be specified from before hand, 
and the lecturer too must not have it in his heart that he will certainly 
receive something. He must deliver the lecture solely for Allah’s sake. 
If someone then gives him an amount as a gift, it will be permissible. 


Imdad al-Fatawa: 


Question: If a marriage is performed by a judge in the presence of the 
representative and two witnesses, can the wedding party give 
something of monetary value to the judge for performing the 
marriage? They are giving it happily and without it being demanded. 


Answer: As long as they are giving it happily and without it being 
demanded, it will be permissible to give him something. 


There are four scenarios when something is given to someone: 
1. Something is acquired in return for something which has a 
price. 
2. Something is acquired in return for something which has no 
price. 
3. Something is acquired with a good heart without a return for 
something. 


4. Something is acquired by force without a return for 
something. 


Hadrat Thanwi rahimahullah writes with reference to the third 
scenario: 


The third scenario is halal because it is a gift.' 


Note: It should be borne in mind that the qurra’ who come from 
overseas bear the hardships of travel. Arrangements must be made for 
their travel expenses, boarding and other expenses. This is not 
classified as payment for recitation of the Qur'an. Yes, it is not 
permissible to pay them for conducting a Qur'an recitation. 


Some scholars consider payment to be permissible. Observe the 
following: 


1 11060 al-Fatawa, vol. 2, p. 265. 
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قلت: وكذا ينبغي أن يكون القول ببطلان الوصية لمن يقرأ عند قبره بناء على 
القول بحرابة القراءة على القبور أو بعدم جواز الإجارة على الطاعات» Ll‏ على 
المفتی بہ من جوازبما فينبغي جوازہا مطلقاً وتمامہ في حواشى الأشباه من 
الوقف. (الدر المختار: eV‏ سعيد) 

وفي حاشية الطحطاوي: والمختار جواز الاستيجار على قراءة القرآن على القبور 
مدة معلومة. (حاشية الطحطاوى عل الدر المختار: ee]‏ 5$( 


وف البحر الرائق: وف الحاوي لكرابيسي إذا استأجره ليختم عنده القرآن ولم 
دع لہ جرا NER‏ أن باد اتن POLITIC TRIER ge‏ 
أجراً لزم ما سى لكن يأثم المستاجر إذا عقد على أقل من خمسة وأربعين 
دربماً إلا أن يبب المستاجر ما بقي من تمام القدر أويشترط أن يڪون ثواب 
ما فوقہ لنفسہ فلا يأثم وكذا T]‏ قال: Lil‏ بقدر ما قدرت علیہ فلم من الأجر 
بقدر ما قرأ وبذا يحب حفظہ كما فى المبسوطء أقول: وبذا في عرفبم أما في 
زماننا فيجوز ذلك. (تكملة البحر الرائق: efe‏ باب HEY‏ الفاسدة» 
کوئتہ) 


However, ‘Allamah Shamı rahimahullah says that these views are not 
preferred. He has dedicated a monograph on this subject. It is titled: 


شفاء العليل وبل الغليل في حكم الوصية بالختمات التهاليل 


He goes into a detailed examination of the subject and responds to 
those who hold the view of permissibility. 


أقول: ليس كذلك GU‏ الولوالجية لو زار قبر صديق أو قريب لہ وقرأ عنده 
لصلة القاري لأن de s ead uty SIS‏ قراءة القران وذلى باطل ولم 
ye amd dad,‏ الفا gel SS by‏ الاستنجار علي Le oM «p‏ 
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أجازوه Lil‏ أجازوه في محل الضرورة كالاستئجار لتعليم القرآن أو الفقہ أو 
الأذان أو GLY‏ خشية التعطيل لقلة رغبة الناس فى الخير ولا ضرورة في 
استئجار شخص يقرأ على القبر أو غيره. (فتاوى الشای: ٠/٠۹١‏ سعيد) 


Answer to the text of ‘Allamah Sayyid Ahmad Tahtàwi rahimahullah: 


1. ‘Allamah Sayyid Ahmad Tahtawi rahimahullah wrote an appraisal to 
the above-mentioned book of ‘Allamah Shami rahimahullah. It has 
been printed with the original book. After praising Allah ta‘ala and 
sending salutations to Rasilullah sallallahu ‘alayhi wa sallam, he 
writes: 


أما بعد: فقد اطلعت على بذه الرسالة الشمينة التي بي لنفائس الصواب خزينة 
المسماة ب "شفاء العليل وبل الغليل في حكم الوصية بالختمات والتباليل" 
فوجدتبا رفيعة الشان زابية العرفان... تكفلت بجمع أصح النصوص دون 
Ba) iol‏ امن o «aule:‏ 98( 


We conclude from this text of ‘Allamah Sayyid Ahmad Tahtawi 
rahimahullah that he retracted from his previous view. 


2. ‘Allamah Sayyid Ahmad Tahtawi rahimahullah was initially of the 
view that it is permissible. However, he prohibited it because of the 
accompanying evils. 


Some of the evils include: Devouring the wealth of orphans, playing 
drums, intermingling of males and females in the assembly, 
disturbance to those who are asleep, etc. Based on these evils, the 
‘Allamah rahimahullah prohibited hiring someone for the sake of 
Qur'an recitation. 


Answer to the text of 'Allàmah Ibn Nujaym Misri rahimahullah: 


‘Allamah Shami rahimahullah writes: 


ثم رأيت العلامة الشيخ خير الدين الرمل في حاشیتہ de‏ البحر رد على 


أقول: Gall‏ بم جواز الأخذ استحساناً على تعليم القرآن لا على قراءة المجردة 
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بقراءتہ OY‏ بذا بمنزلة الأجرة والإجارة في ذلك باطل وبي بدعة ولم يفعلها 
aol‏ مق a3, old‏ ذكرنا alnus‏ قرا cL all zs‏ (رسائل اين «oxle‏ صن 
۸( 

قال العلامة الشاي: ومن أقوى الدلائل على رده أيضاً عبارة الولوالجية وخزانة 
الفتاوى Lad OF‏ التصريح ببطلان بذه الوصية مع التصريح بجواز القراءة 
عند Guill‏ فكيف يصح جعل بطلان الوصية مبنياً على القول بعدم جواز 
القراءة على القبر كما زعمم فى البحر وإنما بو مبني على بطلان الاستئجار على 
القراءة الذي لم ael rend‏ قو EM‏ خن uo «rule sel Gas)‏ 18( 


Observe some of the texts of those who hold the view of 
impermissibility: 


وف الولوالجية :ولو زار قبر صديق أو قريب لہ وقرأ...فبو حسنء أما الوصية في 
ذلك فلا معنى لم... وذلک باطل. (الفتاوى الولوالجية: eov‏ بيروت) 

قال Lad cols ell ALI‏ القن oy Oey‏ الوضية رادا Fess‏ عن 
الخلاصة والمحيط السرخسي والبزازية. Bly)‏ ابن عابدين» ص (v^‏ 

Gs‏ خلاصة الفتاوق: وف النوازل: رجل أوصى لقارى القرآن يقرأ عند قبره 
بشيء فالوصية ALL‏ (خلاصة الفتاوى: الفصل الرابع فى الدفن 
والكفن وما يتعلق بہا) 

إذا أوصى أن يدفع إل eA od de OU Lad S Ske Gye AS Old}‏ 
الوصية ALL‏ وقيل إذا كان القاري معيناً ينبغي أن يجوز الوصية لہ على وجم 
الصلة دون الأجرء وقيل لا يجوز وإن كان القاري معيناً وو قول أبي حنيفة» 
of‏ يقول: لا XJ Ger‏ الوصية ولصلة القاري بقراءتہ OY‏ بذا بمنزلة 
الأجرة والإجارة في ذلك ALL‏ وبي بدعة ولم يفعلبا أحد من الخلفاء 
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رضوان الله dis‏ عليبم أجمعين وقد ذكرنا مسألة قراءة القرآن على القبور في 
كتاب الاستحسان. (المحيط البربانى: ۳/۴۹ الرياض» السعودية) 

إذا أوصى أن يدفع إلى إنسان كذا من مالم Lad‏ القرآن على قبره فالوصية 
باطلة لا تجوز. (الفتاوى التاتارخانية: LS‏ الوصاياء فى الفصل التاسع 
والعشرين) 

ون Aa dell‏ الد js oye sl (lag)‏ عة i| Los)‏ 
المغرورون لا أصل لہا فى الشريعة (الوصية) من الميت ...(بإعطاء edo»‏ 
معدودة) معلومة (لمن يتلو) cl‏ يقرأ (القرآن لروحم) أى لروح الميت. 
(الطريقة المحمدية مع شرحم الحديقة العدية: ee/vie‏ الفصل الغالث) 

Qu,‏ العلامة ws‏ إن القراءة في نفسبا عبادة يرجى Uo‏ الغواب وقد عرفوا 
aly ah sb ll‏ الس اده yey pb‏ قدا لع MS ce)‏ خو كراب sel ,all all le‏ 
Je‏ وہو -JUI‏ (رسائل ابن «le‏ ص (vw‏ 

‘Allamah Shami rahimahullàh draws our attention to an important 
point. Sometimes, a jurist quotes a ruling which is not what is issued as 
a fatwa. Those who come later on depend on that ruling and quote it. 
In this way, the number of those who quote it increases whereas it is a 


ruling which is not issued as a fatwa. The same thing happened in the 
above case. 


قلت: وقد يتفق قول في نحو عشرين bbs‏ من كتاب المتأخرين و يڪون 
القول خطأ أخطأ بم اول واضع لہ Shi‏ من بعده وینقلہ عنه. (شرح عقود 
رسم «gall‏ ص ه) 


Although 'Alamgiriyyah and Jauharah state that it is permissible to take 
a payment for Qur'an recitation at a grave provided that the time is 
specified when the agreement is made, ‘Allamah Shami rahimahullah 
has refuted this verdict. Therefore the correct view is that it is not 
permissible to accept a payment for reciting the Qur'an. 
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لكونه استئجارا للطاعة وهو لا يجوز واستثاء التعليم والأذان والإمامة 

للضرورة ولا ضرورة فيه. (صرح به في رد المحتار). (إمداد الأحكام: ج ۳> ص 
۷. وكذا في معلم الفقه ترجمة اردو مجموعة الفتاوى: ج ؟؛ ص ASEY‏ 

Allah ta‘ala knows best. 

An ijarah which is attached to the future 


Question 


Is it permissible to attach an ijarah to the future. For example, 
someone says: “I gave you this house on rent after one month.” 


Answer 


An ijarah of this nature is permissible according to Hanafi jurists. 
إذا أضاف الإجارة إلى وقت فى المستقبل بأن قال: آجرتک داري بذه غداً أوما‎ 
جائز فلو أراد نقضہا قبل مجیء الوقت فعن محمد فيه روايتان في‎ SE أشبم‎ 
رواية قال لا يصح النقض وف رواية قال يصح»كذا فى المحيط. (الفتاوى‎ 
(Ha البندية:‎ 
وف الدر المختار: وتصح الإجارة وفسخبا والمزارعة والمعاملة... حال كون كل‎ 
ebd راس‎ Soul أو‎ S326 fae oU i إل‎ uaa ما ذكر‎ sol, 
(cg مسائل‎ oar صح بالا جماع. (الدر المختار:‎ 
دارق‎ S3 s iJ ob isl G ed, إذا أضاف العقد إل‎ eed! وق‎ 
تعفد‎ 3 lI :كوا أن‎ lll fel Je sly جات‎ hy اعون‎ bey Lad وذو‎ 
كالمضاف إلى‎ d ساعة فساعة على حسب حدوث المنفعة» فالعقد في حق‎ 
وجود المنفعة فمبنى الإجارة في حق الحكم على الإضافة كيف تكون‎ 
الليث إذا قال لغيره: إذا جاء‎ Gl الإضافة مانعة صحة الإجارة... وفي فتاوى‎ 
الذان ود‎ aS Spe هن‎ Se lo Ac rel ومن الع ققد‎ 
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ob‏ كان فيم dle‏ (المحيط البرہانی: ۹/۸۷ كتاب الاجارات» مكتبم 
رشيديم). وكذا فى الشاى: وحاشية الطحطاوى على الدر: (t/o)‏ 

Allah ta'alà knows best. 

Employment in a bank 


Question 


A person works in a bank in South Africa. Is such an employment 
permissible? Is his salary halal? Is there any lawful type of work in a 
bank? What is the ruling if a business has 100% interest-based 
transactions? Kindly explain in detail. 


Answer 


A bank employment which entails purely usurious accounting is 
impermissible, and the salary is not halal because it entails aiding in 
usury. As per the teachings of the Hadith, it is not permissible to aid in 
usury in any way. Yes, it is permissible to be employed in those 
departments of a bank which are not related to usury, e.g. a person 
who runs errands for the bank, a cook in the bank, a driver, a sweeper 
and cleaner, etc. The income of such a person is halal. 


Some scholars are of the view that in addition to usurious 
transactions, banks engage in import/export transactions, payment of 
electricity and telephone accounts, etc. In other words, they also 
engage in halal business. Therefore, if the employment is related to 
these halal jobs, it ought to be permissible. Yes, the person must 
certainly not get involved in usurious transactions. Nonetheless, it is 
best to abstain from such employment. 


عو ple‏ رضي Gal JE are abl‏ ورل ^e Ail bo alll‏ 
وسلم: JST‏ الربا وموكلم» ash,‏ وشاهديه وقال هم سواء. 
(رواه مسلم: «A/S‏ باب الرياء قديمى) 


Rasülullàh sallallahu 'alayhi wa sallam cursed the 
devourer of usury, the one who appoints another 
over it, the one who records it, and those who are 
witness to the transaction. He said: They are equal 
[in sin]. 
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Imdad al-Muftiyyin: 

The Hadith curses the person who aids in usurious transactions.’ 
Fatawa Bayyinat: 

It is not permissible to work in a bank. Similarly, it is not permissible 
to accept a salary from a bank. This is because a bank engages in 
usurious transactions. Working in a bank entails aiding in these 
transactions. Accepting a salary from a bank entails receiving a salary 
from usury. Rasülullah sallallahu ‘alayhi wa sallam cursed the one who 


collects interest, pays it, records it, is a witness to it, and anyone else 
who aids in it in any way. He said that they are all equal in the sin. 


عن ple‏ رضي الله عنه قال: لعن رسول alll‏ صل الله علیہ 
وسلم: JST‏ الربا وموكلم» ash,‏ وشاهديه وقال هم سواء. 
(رواه مسلم: «A/S‏ باب الرياء قديمى) 


Rasülullàh sallallahu 'alayhi wa sallam cursed the 
devourer of usury, the one who appoints another 
over it, the one who records it, and those who are 
witness to the transaction. He said: They are equal 
[in sin].2 


Nizam al-Fatawa: 


It is permissible to do such work in a bank which is permissible in 
itself. Every type of employment in a bank is not impermissible.’ 


Fatawa Rahimiyyah: 


When all transactions in a bank are based on interest, it is not 
permissible to accept employment in it. A Hadith states: 


عن ple‏ رضي الله عنه قال: لعن رسول alll‏ صل الله علیہ 
وسلم: JST‏ الربا وموكلم» ash,‏ وشاهديه وقال هم سواء. 
(رواه مسلم: «A/S‏ باب الرياء قديمى) 


1 11060 al-Muftiyyin, vol. 2, p. 703. 
? Fatawd Bayyinat, vol. 4, p. 71. 
° Nizam al-Fatawa, vol. 1, p. 193. 
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Rasülullàh sallallahu 'alayhi wa sallam cursed the 
devourer of usury, the one who appoints another 
over it, the one who records it, and those who are 
witness to the transaction. He said: They are equal 
[in sin]. 


This proves that it is impermissible and a sin to aid in any sinful 
activity and to take any part in it. 


Allah ta‘ala says: 
odis BMI تَعَاوَنُوا عَلَ‎ Y; 
Do not help each other in sin and transgression.1 


Islam Aur Jadid Ma‘ashi Masa’il: 


Question: From which departments of a bank is the employees’ income 
permissible? 


Answer: Income from all those departments which involve usury is 
impermissible. This includes usurious transactions, recording them, 
being witness to them, or aiding them in any way. Other dealings 
which do not involve usury are permissible. For example, a person 
who takes a cheque and gives it to the cashier, a driver, a cleaner, etc. 


Kitab al-Fatawa: 


The bank employee who is involved in the accounting, recording, 
writing, paying and receiving of interest is included in the prohibition. 
He is directly aiding in the sin. This employment is therefore 
impermissible for him. However, lower-level employment is 
permissible (e.g. a cleaner, a guard, etc. who have nothing to do with 
the actual transactions, and who are responsible for the protection of 
the building itself). 


Further reading: Kifayatul Mufti, vol. 7, pp. 307, 310; Fatawa ‘Uthmani, 
vol. 3, p. 395. 


Allah ta‘ala knows best. 


The issue of a bank salary 


The fundamental principle here is that if the majority of the income is 
haram, then everything from that wealth is haram; whether it is a 
salary or money. However, the majority of the money which is in a 


! Sarah al-Ma’idah, 5: 2. Fatāwā Rahimiyyah, vol. 9, p. 289. 
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bank is not haram. Its foundation is capital. It contains the money of 
the bank owners and depositors. They are the majority. Therefore, the 
majority of the wealth is not haràm. Thus, if a person does some lawful 
work there and collects money for it, it is permissible. 


Hadrat Mufti Taqi Sahib writes: 
There are four sources of income for a bank: 
1. Theoriginal capital. 
2. The money of depositors. 
3. Income from usury and other haram activities. 
4. Income from lawful services. 


From the above four, only number three is haram. The other three 
cannot be said to be harām. Since the majority in every bank 
comprises of numbers one and two, we cannot say that haram is in the 
majority in the sum total. Thus, a salary for a permissible work can be 
accepted from it. 


This is the basis on which the ‘ulama’ issued the verdict stating that if 
a bank employment entails no haram work in it, it will be a lawful 
employment. Nonetheless, caution demands that a person abstains 
from it as well." 


Imdad al-Ahkam: 


If an employee knows that the salary which is being given to him is 
from an invalid sale or from the income of usury, then it is not 
permissible for him to accept it. If the monies are mixed up and he 
cannot identify whether the money is from a valid or invalid sale, his 
salary is lawful.’ 


قال فى الأشباه: غلب على ab‏ أن أكثر بياعات pl‏ السوق لا تخلو عن الفسادء 
فإن كان الغالب ہو الحرام تنزه عن SL‏ لکن مع بذا لو اشتراه يطيب ل 
قال الحموي: ووجہہ أن کون QW‏ بو الحرام لا يستلزم OS‏ المشترى 
حراماً لجواز SS‏ من الحلال المغلوب والأصل الحل. (الاشباه مع شرح 
ال حموى ص 4€( 


1 Fatāwā ‘Uthmani, vol. 3, p. 395. 
? 171060 al-Ahkam, vol. 3, p. 533. 
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قال الشيخ دام ظلم: إذا أعطى الموجر الأجرة من JUI‏ المخلوط والأجير Je‏ 
LL‏ فكيف يجوز لہ أخذبا والخبث تمكن بہا بالخلط» قلت: بذا على 
ad‏ وسو الأحوط» ولكن على قول أي حنيفة فالخلط مستبلكه فإن قيل 
ذا She auis‏ لكل es eiusd‏ فلك obe‏ الف اوی slye de dos‏ 
الاستمتاع أيضاً على قولہ قال في فتاویٰ قاضيخان: إن كان غالب مال المبدى 
من الحلالء لا بأس ob‏ يقبل البدية ويأكل ما لم يتبين عنده أنه حرام؛ OV‏ 
أموال الناس لا تخلوعن قليل حرام فيعتبر الغالب. (امداد الاحكام: (eje‏ 
Allah ta‘ala knows best.‏ 
Employment in a shop which sells lawful and unlawful items‏ 


Question 


A Muslim works in a non-Muslim restaurant where alcohol, pork and 
other unlawful items are sold. Is his income halal? 


Answer 


It is permissible for a Muslim to work for a non-Muslim business 
provided he is not directly involved in serving the alcohol, pork, etc. to 
the non-Muslim customers, or is not directly involved in the sale and 
purchase of these items. It is not permissible for a Muslim to carry out 
these tasks directly. 


عن انس بن مالک رضي الله عنه لعن رسول الله he‏ الله 
علیہ وسلم فى الخمر عشرة عاصربا ومعتصربا وشاربہا 
وحاملہا والمحمولة إلیہ وساقیہا وبايعبا وآكل ثمنہا 
والمشترى لہا والمشتراة لہ. (رواه الترمذى: efr‏ باب ما 
جاء فى بيع الخمر) 


Rasülullàh sallallahu ‘alayhi wa sallam cursed ten 
types of people with respect to alcohol: the one who 
squeezes it out, the one for whom it is squeezed, the 
one who drinks it, the one who carries/transports it, 
the one for whom it is carried, the one who offers it 
to drink, the one who sells it, the one who consumes 
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its income, the one who buys it and the one for 
whom it is bought. 


الفتاوى البندية: 
وا fared Lae gill plea!‏ لم ميعة leo gh‏ جوز pps‏ جميعاً ولو 
PISS SM eo esso cose sie el‏ 
ولو استاجره ليبيع لہ ميتة لم يجز بكذا فى الذخيرة» مسلم آجر نفسہ من 
مجوسي ليوقد لم النا رلا بأس بم كذا فى الخلاصة... وسثل إبرابيم بن يوسف 
عمن آجر نفسہ من النصارى ليضرب لہم الناقوس كل يوم بخمسة ويعطى كل 
يوم خمسة درابم في ذلك العمل By‏ عمل آخر دربمان قال: لا يواجر نفسہ 
منہم ويطلب الرزق من طريق آخر ويكره لہ أن يواجر نفسم منبم لعصر 
العنب ليتخذوا منہ خمراً كذا فى الحاوى للفتاوى. (الفتاوى البندية: (tte‏ 


وكذا في فتاوى قاضي خان على هامش اهندية: ج » ص SE‏ 
Qamüs al-Fiqh:‏ 


Just as it is impermissible to do anything which is unlawful and against 
the Shari'ah, it is impermissible to aid in such works and to be 
employed for them...Therefore, it is impermissible to be employed by 
banks, insurance companies, liquor houses and brothels and to do 
work in which the person becomes a means for usury, gambling, 
alcohol or prostitution; invites people to it, records the usury 
accounts, etc. Yes, a person may be employed in these places as a 
cleaner, menial worker, etc. because he is not directly involved in that 
business. 


Fight Maqalat: 

It is permissible for a Muslim to work in a non-Muslim restaurant 
provided he does not serve the alcohol, pork or other unlawful items 
to the non-Muslim customers. It is haram to serve alcohol to others...It 


is clear from the verdict of Hadrat ‘Abdullah ibn ‘Abbas radiyallahu 
‘anhu that if the manufacture, sale and purchase of alcohol is common 


1 Qāmūs al-Fiqh, vol. 1, p. 500. 
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in a place; it is impermissible for a Muslim to choose employment in 
the alcohol industry of that area.’ 


Fatawa Mahmüdiyyah: 


When an action is unlawful, employment in that industry is also 
unlawful. A person must look for another means of livelihood and give 
up the unlawful employment.’ 


Ta lifat Rashidiyyah: 


It is permissible to work for non-Muslims provided it does not entail 
doing anything which is against the Shariah.” 


Ahsan al-Fatawa: 


It is not permissible to be employed as a buyer, seller or server of 
alcohol. A person may be employed in some other department of the 
non-Muslim’s business. However, here too there are many religious 
dangers. It is therefore better to abstain.’ 


Further reading: 171060 al-Ahkam, vol. 3, p. 533; Fiqhi Maqalat, vol. 1, pp. 
252-255. 


Allah ta‘ala knows best. 
The income of a football player 


Question 


What is the ruling with regard to the income of a football player? 
About half his thighs are exposed when he plays football. 


Answer 


When football players play a game, their thighs are exposed. It is 
impermissible to expose the thighs in this way. However, the player 
has the ability to cover them. His payment is for the actual game and 
not for exposing his thighs. His income is therefore not haram. The 
player is classified as an ajir khas because he hands himself over for 
the game. He is therefore eligible for payment. 


1 Fight Maqalat, vol. 1, pp. 250-252. 
? Fatāwā Mahmüdiyyah, vol. 17, p. 121. 
° Ta'lifat Rashidiyyah, p. 420. 
4 Ahsan al-Fatawa, vol. 7, p. 332. 
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of pel أن‎ ge SIL ge tle عبد الله بن‎ Uta 
قال: كان جربد بذا‎ mel زرعة بن عبد الرحمن بن جربد عن‎ 
4i hee abt Jua Gale قال‎ AI deal oleo فق‎ 
علمت أن‎ LÍ عليہ وسلم عندنا وفخذي منكشفة فقال:‎ 
باب الشبى عن التعرى»‎ e/o الفخذ عورة. (رواه ابو داود:‎ 

(Je 


Jarhad who was from the people of Suffah said: 
Rasülullah sallallāhu 'alayhi wa sallam came and sat 
with us while my thighs were exposed. He said: 
Don’t you know that the thigh is an ‘aurah 
(something which has to be covered)? 


وعن علي رضي الله عنه أن رسول الله صل الله علیہ وسلم 
قال لم: يا على لا تبرز فخذك ولا تنظر إلى فخذ حي ولا 
“ne‏ رواه ابو داود» وابن ماجم. 


‘All radiyallahu ‘anhu narrates: Rastlullah sallallahu 
‘alayhi wa sallam said to me: “O ‘Ali! Do not expose 
your thigh nor look at the thigh of a living or dead 
person.” 


وق pa SUO ane alll (92) Ghee cp Af‏ رسول AM‏ 
صل الله علیہ وسلم على معمر وفخذاه مكشوفتان قال: يا 
السنة. (مشكؤة شريف: e/a‏ باب النظر الى المخطوية) 


Rasülullàh sallallahu 'alayhi wa sallam passed by 
Ma'mar and the latter's thighs were exposed. He 
said: “O Ma'mar! Cover your thighs because they are 
an 'aurah (something which has to be covered )." 


الاجر الخاض SA can eds $e MI gea Gall‏ وإن لم jen‏ كمق 


764 


يعمل لغيره OY‏ منافعہ فى المدة صارت مستحقة لہ والأجر مقابل بالمنافع 
eae se MR ag‏ وإن Glee cadre gs) «aad saa‏ 


الاجير) 
Allah ta‘ala knows best.‏ 
The income of a fashion model‏ 


Question 


What is the ruling with regard to the income of a fashion model? 
When new fashionable garments are imported, beautiful women are 
hired to model those garments. Their naked bodies are used to display 
the garments. They are then published and advertised. The women are 
paid for this job. Is it permissible to accept this payment? 


Answer 


The income of a fashion model is impermissible because the exposure 
of her body parts are used as a livelihood. The ruling of the Sharr'ah is 
that a woman must be covered. It is haram for her to expose her body 
to non-mahrams. Such women must fear Allah's wrath and repent 
from such an occupation. 


GX Ga t cas dias ders usn uel يا‎ 
ede مِنْ‎ Gale 


O Prophet! Say to your wives, your daughters and 
the women of the believers to draw over themselves 
some of their outer garments.! 


';- c 53, 20 AM PERYA Z 32o o 64 
de E ما 346 مِنْهَا وَلِيَضْرِيْنَ‎ j 56x Goad IET 


..and not to display their adornment except that 
which is apparent thereof. And that they draw their 
head-coverings over their bosoms.? 


! Sürah al-Ahzab, 33: 59. 
2 Sarah an-Nür, 24: 31. 
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Remain in your homes.! 


032052 (oM سوب‎ o zie 6 e$ 072.6 واو‎ 83 
فَرُوْجَهُمْ.‎ SERE 5 يَعْضُوًا مِنْ أَبْضَارِهِمْ‎ a i قل‎ 


Say to the believers to lower their gazes and to 
safeguard their private parts.2 


$32o53 2949252 6 PE geo de m Wm edu e E 
لِلِمَؤْمِنتِ يغضْضْن مِنْ ابصارهن $535 فروجهن.‎ 5 


Say to the believing women to lower their gazes and 
to safeguard their private parts.3 


عن عبد الله رضي الله عن النبي صل الله عليہ وسلم قال: المرأة عورة فإذا 
خرجت استشرفبا الشيطان. (رواه الترمذى: est‏ ابواب الرضاع) 

عن رافع بن خديج رضي الله عنه عن رسول الله صل الله علیہ وسلم قال: 
ثمن الكلب خبيث ales‏ خبيث وكسب الحجام خبيث. (رواه مسلم: 
m cob «6/8‏ ثمن الكلب) 

الفتاوى البزازية: 

وق Meal sys ot ual‏ ارق bb Aire) REG spol gall‏ » 
صاحبة مزامير اکتسبت Vs‏ إن كانت على شرط ردتم عل أربابيا إن علموا 
Ob‏ لم يعلموا تصدقت بہ Oly‏ من غير شرط فہو لبا قال الإمام الأستاذ: لا 
يطيب والمعروف كالمشروط. (الفتاوى البزازية ببامش البندية: cofio‏ العاشر 
فى الحظر والاباحة) 


Allah ta'ala knows best. 


1 Sarah al-Ahzab, 33: 33. 
? Sürah an-Nür, 24: 30. 
° Sarah an-Nür, 24: 31. 
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The income of a broker 


Question 


A person wants to sell his car. Someone found him a buyer. Can this 
person [who found the buyer] take an amount for his efforts? 


Answer 


It is permissible for the one who searched for and found a buyer - i.e. a 
broker - to accept a specified wage for his efforts. 


قال فى البزازية: إجارة السمسار والمنادي والحمائي والصكاك وما لا يقدر فيم 
الوق وا toatl‏ شوو يا a eos‏ جاج وت S oe‏ 538750 
Jl‏ (فتاوى الشاى: »٦/٤۷‏ سعيد) 

DVI s iles Gel i dU iius‏ والسسار عب اخ los JA‏ واا 
علیہ أن في كل عشرة دنانير كذا فذلك حرام عليهم؛ وف الحاوي: سثل محمد 
ب اسلف بقن Glau ee‏ قال OS Ble iat Vil el‏ فى el‏ 
فاسداً لكثره التعامل» وكثير من بذا غير جائز فجوزوه لحاجة الناس إليم 
كدخول الحمام. (فتاوى الشای: eV‏ سعيد) 


Further reading: Imdad al-Ahkam, vol. 3, pp. 555, 589: 171060 al-Fatawa, 
vol. 3, p. 363; Fatawa Mahmüdiyyah, vol. 16; Ahsan al-Fatawa, vol. 7, p. 
273. 


Allah ta‘ala knows best. 
Hiring an ‘ajir khas for a long period of time 


Question 


An employee was trained by someone in a company, he was taught the 
job, efforts were put into him, and expenses were incurred in his 
training. He was maintained as an employee and an agreement was 
made that if he leaves the company before five years, he will have to 
pay a fine or legal procedures will be effected against him. The 
employee now wants to leave the company after having worked for 
one year. Can an employee be compelled in this way? 
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Answer 


This is how an employee can be kept for five years: The company says 
to him: We are hiring you for five years and this is the salary which 
you will receive for the five years. If you want, you can collect the full 
salary after five years or on a monthly basis. If the ijarah contract is 
concluded in this way, the employee cannot leave the employment 
without any genuine excuse. He will be compelled to remain with the 
one who hired him. If he leaves before the specified period, it will be 
permitted to take legal measures against him. 


لا جوز go base‏ يعلم البدل والمنفعة وبيان المنفعة بأحد ثلاث بيان الوقت 


of Aaa بامش‎ de (الفتاوى البزاؤية‎ OU, العمل‎ ouo, de Vl yey 


Nica |,‏ اض aad ye Ol bass Sa‏ قوم و و 
وصفتہ Lil,‏ يشترط بيان المدة فقط Oley‏ المدة في استئجار الظئر شرط 
جوازه بمنزلة استئجار العبد للخدمة OY‏ المعقود علیہ بو الخدمة. (بدائع 
الصنائع: ٤4‏ كتاب الاجارة» سعيد) 

تبيين الحقائق: 

ah كن اجر‎ jen لم‎ Oly ف ال‎ ana eda الاجر‎ gea Lol, 
x lg ل‎ dea es فا‎ tl sed s وو‎ 
eo[NN فيستحقم ما لم یمنعہ من العمل مانع. (تبيين الحقائق:‎ Le مقابل‎ 
ملتان)‎ 
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sig sO عند ول‎ Ble TI Se: اجر انقاض‎ "Ul, 
المدة في استئجار الظئر شرط‎ Ole, يشترط بيان المدة فقط‎ Lily وصفتہ‎ 
adl. go لذن اللعقوك ع‎ sacl) aul t o SEA 

(4/21) (الفتاوى البندية:‎ 
Allah ta‘ala knows best. 


The income of a beautician 


Question 


Can a Muslim work as a beautician - where the person beautifies and 
embellishes the patrons? Similarly, can a Muslim accept payment for 
beautifying a bride? 


Answer 


It is permissible to work as a beautician provided the person remains 
within the limits of the Shari'ah. Hadrat 'A'ishah radiyallahu ‘anha 
narrates that when she was about to be sent over to Rasülullah 
sallallahu 'alayhi wa sallam, her mother handed her over to some 
women who beautified her appearance. After that, she was sent over 
to the house of Rasülullah sallallahu 'alayhi wa sallam. 


عن عائشة رضي الله dus‏ عنها قالت: تزوجني النبي صل الله عليہ وسلم Ul,‏ 
بنت ست سنين فقدمنا المدينة فنزلنا في بنى الحارث بن الخزرج ...فأتتني أي 
ol‏ رومان ...ثم أخذت شيئاً من ماء فمسحت به وجبي ورأسي ثم أدخلتنى 
الداز M‏ سوة من الأنضان البيت whl de hid‏ والبركة des‏ هين طائر 
فأسلمتني إليبن فأصلحن من شأني فلم يرعني إلا رسول الله صلى الله ^e‏ 
وسلم uo‏ فأسلمنني | Mag CRM‏ بنت قسع سنين. . (رواه اليخارى: eoo‏ 
باب تزويج ell‏ صل الله علیہ وسلم عائشة وقدومہ المدينة وبنائه بہا) 
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شرح منظومة ابن وببان: 

تكميل: بذكر إجارة الماشطة لتزيين العروس: قال فى البزازية: استاجر 

ماشطة لتزيين العروس لا يحل لبا الأجر لعدم صحة الإجارة إلا على وجم 

البدية» والصواب أنہ إن ذكر العمل والمدة يجوز وألحقت ذلك في بيت فقلت: 
وما حل أجر للمواشط أو نعم - إذا عمل والوقت يذكر حرروا 

(شرح منظومة ابن وببان: NA‏ فصل من كتاب الاجارة) 

فتاوى قا z‏ ^ ضيخان: 

As SIS uos VIG ossa AL mul ولو‎ 

على وجم البدية بغير شرط ولا تقاضء قال مولانا رحمم الله تعالل: وينبغي أن 

الإجارة إذا كانت مؤقتة وكان العمل معلوماً ولم تنقش التمثال والصور جازت 

الإجارة ويطيب لبا الأجر OY‏ تزيين العروس مباح. (فتاوق قاضيخان 

ببامش الفتاوى البندية: eve‏ باب الاجارة الفاسدة) 

الفقء على المذاہب الاربعة: 

و تصح إجارة الماشطة لتزيين العروس بشرط أن يذكر العمل أو مدتہ فى 

العقد. (الفقہ على المذا ہب الاربعة: PAAA‏ مبحث ما تجوز اجارتم وما لا 

OF 

diis Dol SSS Gloss Cah Shae ete yall 

بزازية. وف الشامية: قولہ والمدة» عبر فى الذخيرة وغيربا gh‏ فالواو بنا بمعنابا. 


Allah ta'ala knows best. 
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An agent having to return the money 


Question 


A person in Malawi - let's call him Zayd - gave 500 000 rupees to ‘Umar 
to organize his papers. 'Umar gave this money to an officer. The latter 
took the money but did nothing. Is it obligatory on 'Umar to return the 
money to Zayd? 


Answer 


If Zayd gave the money to 'Umar so that he may get the job done, and 
accepted the responsibility of the job - as is the norm - then in the 
case where the job is not done, it will be ‘Umar’s responsibility to 
return the money. 


For example, you hire a person to bake bread, and the bread gets burnt 
before it can be taken out from the oven. The hired person will be 
liable to pay for the loss. 


ولو احترق (أى الخبز) قبلہ (قبل إخراجم) لا أجر لہ ويغرم اتفاقاً لتقصيره: 
درر وبحر. وف الشامية: قولہ لتقصيره أى بعدم القلع من التنور. (الدر المختار 
مع رد المحتار: 37 سعيد) 


Similarly, if a person hires a person to cook food for him, and he burns 
the food or does not cook it as it ought to have been cooked, he will be 
liable to pay. 


قال فى الدر المختار: فإن أفسد أى الطعام الطباخ أو أحرقم أو لم ينضجم فبو 
ضامن للطعام. all)‏ المختار: ew‏ سعيد) 


A person hires a woman as a wet-nurse but the latter feeds goat’s milk 
to the infant. She will not be eligible for payment. 


وقال فى البداية: oly‏ أرضعتم فى المدة بلين شاة فلا أجر لہاء لأنبا لم تأت 
يعمل مستحق poy duele‏ الإرضاع d Uy OB‏ زليس بإرضاع: (البداية: 
(r/o‏ 

However, if ‘Umar said that he is not responsible for the job and is 


merely conveying the money to the officer as a courier, then ‘Umar is 
not responsible to pay back the money. 
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قال فى البدائع: ومنبا أى من حقوق التوكيل وأحكامباء أن المقبوض في يد 
الوكيل بجبة التوكيل بالبيع والشراء وقبض الدين والعين وقضاء الدين أمانة 
بمنزلة الوديعة. (بدائع الصنائع: OLS alvi‏ الوكالة» سعيد) 


If nothing was stated clearly, then societal norms will be taken into 
consideration. Under societal norms, a large amount as this is given as 
a responsibility, so ‘Umar will be held responsible. Yes, if ‘Umar is 
certainly constrained, then Zayd can treat him with some 
consideration. 


Allah ta‘ala knows best. 
The condition of giving three month’s advance notice 


Question 


A landlord gave a shop to Zayd at a monthly rental of R2 000.00. It was 
stated in the rental contract that the tenant will have to inform the 
landlord three months before his intention to vacate the premises. 
Furthermore, he will have to pay a rent for three additional months. Is 
it permissible to lay down such a condition? 


Answer 


This agreement is like a monetary fine. Those ‘ulama’ who permit 
monetary fines say that this condition is permissible. Those who do 
not consider monetary fines to be permissible say that this condition is 
impermissible. Details with regard to monetary fines can be found in 
volume four of Fatawa Dar al-'Ulüm Zakariyya. 


Similarly, if a condition is made with an employee to inform the 
employer three months before his intention to leave the job - in other 
words, he will give three months salary to the employer - then the 
same answer will be given. 


In the same way, if the government lays down the law that an 
employer has to give three month’s notice to his employee, and cannot 
retrench him without this notice, if not, the employee can make a 
claim through the government and then collect three month’s 
additional pay; then the same answer will apply. 


Allah ta‘ala knows best. 
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Expenses for a rented piece of land 
Question 


Zayd rented a piece of land from ‘Umar. The annual rental is five 
hundred rupees per thirty square feet. Who is liable to pay for the 
expenses of the land; the landlord or the tenant? 


Answer 


Whatever the two agree on in the contract will be valid and correct. It 
will be permissible to charge either of the two. If no mention is made 
of who is going to pay, then societal norms and common practice will 
be taken into consideration. And this will be permissible. Yes, where 
there is a farming agreement, the landlord will pay. 


Allah ta‘ala knows best. 
Hiring a person for the forceful removal of a tenant 


Question 


Zayd owns a house which has been rented by ‘Umar for quite some 
time and for which he is paying rent. The lease has ended and Zayd 
wants ‘Umar to vacate the property because he needs it for himself. 
‘Umar is refusing to vacate it. Can Zayd hire someone to remove ‘Umar 
by force? 


Answer 


Once the lease period has expired, it is wrong for ‘Umar to insist on 
living there. It is therefore permissible for Zayd to hire someone 
remove him forcefully. It is permissible to hire a person for a specific 
lawful and known task. 


Allah ta‘ala knows best. 
Taking a deposit from a tenant 


Question 


Is it permissible to demand a deposit? For example, a person wants to 
rent a house. The owner says: “Pay me R50 000.00 as a deposit, and I 
will give you the house on rent.” What should he do? Is this deposit a 
debt or a mortgage? Then there are two possibilities, the rent is 
decreased because of the deposit, or it is not. For example, if the rent 
was R3 000.00, it is reduced to R2 000.00 because of the deposit. 
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Answer 


If the owner is not permitted to use the deposit amount, it is a 
mortgage. The benefit of this is that if the tenant damages the house in 
any way or does not pay the rent, it will be deducted from the 
mortgage amount. If the owner is permitted to use the deposit, it is a 
debt. However, decreasing the rent on account of the deposit will be 
classified as usury, and therefore impermissible. 


‘Allamah Haskafi rahimahullah defines a mortgage as follows: 


(55, og M كناب‎ els ld all) مف‎ ode | أى‎ Sad نین‎ 


درر الحكام: 


d oos tel te E el peau انال ضع‎ pa 
Jadid Fighi Masa’il: 


The issue of an amount which is paid as a deposit and a guarantee 
needs to be examined. It appears that it is like a mortgage. 


The author then presents his view: I feel there is nothing wrong in 
collecting an amount like this as a guarantee. The amount is classified 
as a debt. 


Further reading: Idah an-Nawadir, vol. 2, p. 20; Jadid Fight Mabahith, vol. 
7, p. 733; Ap Ke Masa îl Aur Oen Kā Hull, vol. 6, p. 140; Mahmüd al-Fatawa, 
vol. 3, p. 90. 


In the case where it is a debt, it is impermissible to reduce the rental 
amount. 


Ji;‏ عليه الصلاة والسلام: كل قرض جر منفعة فهو ربا. 
إسناده ضعيف مرفوعا لا موقوفا. (اتحاف الخيرة المهرة: ج 
of‏ ص ۳۹۰. ورواه الحاكم والبيهقي في سننه الكبرى) 


A loan which attracts a benefit is usury. 


Allah ta‘ala knows best. 
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Being a broker in a stock exchange 


Question 


Is it permissible to work as a broker in a stock exchange? 


Answer 


A stock exchange revolves around transactions which are carried out 
by a broker. A broker who brokers the sale and purchase of shares 
between those who are selling the shares and those who are 
purchasing them maintains a contact between the two in five ways: 


1. A general and simple way of brokering sale and purchase. A broker - 
based on his contacts and knowledge - purchases shares from share- 
holders and gives them over to a buyer either immediately or on a 
specified date in the future. He collects an agreed-upon commission 
for his brokerage. 


2. Sometimes, a buyer does not have the money, so the broker buys the 
shares on his behalf either by paying the full or partial amount for the 
shares. He then hands over the shares to him. The buyer is given a few 
days' respite for repayment without interest, and charges him interest 
after that. This is referred to as a "sale on margin". 


3. In his efforts to obtain a commission, the broker sells shares which 
he does not own on the premise that he will buy them later on. This is 
known as a short sale. 


4. The agreement between the buyer and broker is with respect to the 
sale and purchase in the future. This is known as a forward sale. 


5. The brokers effect a future sale. This was explained previously. 


From all the above, only the first one is permissible. The remaining 
four are classified as invalid transactions. They are unlawful because 
they contain the elements of speculation or usury. 


Therefore, if a person is working in a stock exchange and can avoid 
these transactions which are impermissible, it will be permissible for 
him to work there. If it is not possible, he must not work as a broker. 
He must protect himself against falling into haram. 


A person who is an intermediary for the sale and purchase of shares on 
the stock exchange is known as a broker. He has knowledge of the 
value, sale and purchase of shares. He undertakes the procedures for 
the sale and purchase of shares. He is therefore like an agent and ajir 
mushtarak (co-partnered hireling). To put it in another way, a broker 
is a dallal - agent. If such a person works as a broker for companies 
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which are engaged in halal trade, it will be permissible for him to work 
as a broker. His income will be lawful according to the Shari'ah. 


Further reading: Islam Aur Jadid Ma'ishat Wa Tijárat, pp. 110-112; Jadid 
Fiqhi Mabahith; Jadid Mu'amalat Ke Shari Ahkam, vol. 1, p. 108; Fatawa 
‘Uthmani, vol. 3, pp. 185-189. 


Allah ta‘ala knows best. 
Taking payment for the Shari'ah sciences 


Question 


There is a group in Pakistan which holds the belief that it is haram to 
take payment for teaching the Qur'àn, Hadith and other Shari'ah 
sciences. This group presents the following Qur’anic verse and Hadith 
to justify its belief: 
Jos eee pose $4 M. 
: قلیلا‎ aS Cab نشتروا‎ Nj 


L 


Do not purchase My verses for a small price.1 

وعن عبادة بن الصامت رضي الله عنه قال: علمت Lab‏ من 

yi‏ الصفة الكتابة والقرآن di Gab‏ رجل منبم قوساً 

فقلت: ليس بمال وأري بہا في سبيل الله فسألت رسول الله 

صل الله علیہ وسلم عنہا فقال: إن سرک أن تطوق بها 
bb‏ ار 


‘Ubadah ibn Samit radiyallahu ‘anhu narrates: | 
taught writing and the Qur’an to some of the people 
of Suffah. One of them presented me with a bow as a 
gift. I thought to myself: It is not wealth. Anyway, I 
will use it [for jihad] in Allah’s cause. I then asked 
Rasülullàh sallallahu 'alayhi wa sallam about it, so 
he said: “If it pleases you to be necklaced by a 
necklace of fire in exchange for it, you may accept 
the gift.” 


They also present other proofs, but their strong proofs are the above- 
quoted ones. Kindly present the Shari'ah ruling on the acceptance of 


1 Sürah al-Ma'idah, 5: 44. 
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payment for teaching the Shari'ah sciences and give a reply to the 
above proofs. Also, explain the status of the above-quoted Hadith. 


Answer 


The fundamental verdict of the three imams of the Hanafi madh-hab is 
that it is impermissible to accept payment for acts of obedience. This is 
the preferred view of most of the jurists. However, the latter day 
jurists issued the verdict of permissibility on the basis of need and the 
fact that teachers are no longer given stipends from the Bayt al-Mal 
(the Islamic treasury). Therefore, the verdict in our times is that it is 
permissible to accept payment for teaching and other related services. 


Furthermore, the latter day jurists said that the verdict of 
impermissibility of Imam Abū Hanifah, Imam Muhammad and Imam 
Abü Yusuf rahimahumullah is based on piety or to shut off the door to 
making the Qur'an a means for livelihood. 


There are many proofs which permit the acceptance of payment for 
the Shari'ah sciences. A few are presented here: 


(OWI (سورة‎ Sigel أرضعن لحم فآتوين‎ OW قال الله تعالل:‎ )١( 
أجرتم إلى المرضع.‎ slab dbs abl والإرضاع من الطاعات» ومع بذا أمر‎ 

QO‏ روى ابن Ql‏ شيبة فى المصنف (N/ev [ew A)‏ والبيبقي فى السنن الكبرى 
(UN)‏ عن الوضين بن عطاءء قال: كان بالمدينة BW‏ معلمين يعلمون 
الصبيان» فكان عمر بن الخطاب رضي الله عنه يرزق كل واحد منهم خمسة 
عشر كل شبر. 

(r)‏ روى ابن سلام (wr)‏ والمنذري فى (ert) PUR‏ والبيبقي فى السنن 
الكبرى (arr)‏ بإسناد صحيح: أن عمر بن الخطاب رضي الله عنه بعث 
عمار بن ياسر رضي الله عنه إلى أبل الكوفة على صلاتهم وجيوشهم؛ وعبد الله 
بن مسعود رضي الله عنه على قضائهم وبيت مالبم وعثمان بن حنيف رضي 
الله عنه على مساحة الأرضء ثم فرض e‏ في كل يوم شاة بينهم» قال: أو قال: 
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جعل ad‏ في كل يوم شاة: شطربا وسواقطها لعمار رضي الله عنه» والشطر 
الآخر بين بذين. 

)£( وروى ابن سلام (to)‏ أن عمر بن عبد العزيز بعث يزيد بن أبي مالى 
Si oll EE EE EE‏ الد و اجرف 
arados ol au e» Ul, «La aus Ul 33, Lade‏ 
عبد العزيز بذلک» فكتب عمر: إنا لا نعلم ly‏ صنع يزيد LL‏ وأكثر الله 
Say (9)‏ أحمد (st)‏ والحاكم )6/10( والبيبقى فى السنن الكبرى )14( 
عن ابن عباس رضي الله عنه قال: کان ناس من الأسرى يوم بدرلم يڪن 
لہم clad‏ فجعل رسول alll‏ صلی اللّه علیہ وسلم فداءبم أن يعلموا أولاد 
الأنصار الكتابة. 

أصحاب النبى صل الله علیہ وسلم أتوا على حي من أحياء العرب فلم cong ris‏ 
فبينمابم كذلك إذ لدغ سيد أولعكء فقالوا: بل معكم من دواء أو راق؟ 
فقالوا: إنكم لم تقرونا ولا نفعل Go‏ تجعلوا Slee L‏ فجعلوا لم قطيعاً 
من الشاء»ء فجعل 1 ne‏ القرآن ويجمع بزاقہ ويتفل» Ape‏ فأتوا بالشاء» 
فقالوا: لا نأخذه حتى JUS‏ النبي صل الله علیہ وسلم» فسألوه» فضحك وقال: 
وما أدراك أنہا رقية» خذوبا واضربوا لي بسبم. 

لكن بذا الحديث ف الرقية دون التعليم؛ والرقية من قبيل العلاج يجوز أخذ 
Jos Yi‏ 
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(V)‏ وفي رواية أخرى ge‏ ابن عباس رضي الله عنه:...قالوا: يا رسول الله آخذ 
على كتاب abl‏ أجراً Jua‏ رسول الله صلی الله علیہ وسلم: إن gol‏ ما أخذتم 
ous sl ades‏ الله . (صحيح البخاری: (evry‏ 


(A)‏ روى ابن عدى ف الكامل (of ver)‏ عن عائشة رضی الله تعال عنبا سألت 
رسول الله صل الله علیہ وسلم عن كسب المعلمين» فقال: إن أحق ما أخذ 
ale‏ الج CES‏ الله cla‏ و قال Sie Sade gy‏ 
)3( روى ply dona) val‏ داود GL, (rar)‏ فى الكبرى (vat)‏ 
والبيبقي فى الشعب (0e)‏ وغیرہم عن خارجة بن الصلت عن عمم أنه مر 
بقوم فأتوه فقالوا: إنک جئت من عند بذا الرجل بخير» فأرق LI‏ بذا الرجلء 
فأتوه برجل معتوه فى القيود فرقابم ne‏ القرآن ثلاثة أيام غدوة وعشية كلما 
ختمہا جمع بزاقء ثم تفل» فكأنما أنشط من عقالء فأعطوه شيا BE‏ البي 
صل الله علیہ وسلم فذكره لم» فقال النبي صل الله علیہ وسلم: کل لعمرى 
من أكل برقية باطل؛ لقد أكلت برقية حق. 
(Y)‏ في صحيح البخاري: باب رزق الحكام والعاملين عليباء وكان شريح 
القاضي يأخذ على القضاء أجراً. وقالت عائشة رضي الله dis‏ عنبا: يأكل 
الوصي بقدر عمالتہ. وأكل ابو بكر رضي الله عنه وعمر رضي الله عنه. 
(Y)‏ روى عبد الرزاق فى (t) caza‏ عن الحڪم: أن عمر بن الخطاب 
رضي الله عنه رزق شريكاً وسلمان بن ربيعة PUI‏ على القضاء. 
Say Q9)‏ ابن أبي شيبة فى المصنف ply (te)‏ المنذر فى الاو (err)‏ 
عن نافع قال: كان يزيد بن ثابت يأخذ على القضاء أجراً. 
Say (Y)‏ ابن ii‏ شيبة فى المصنف Gv)‏ عن ابن Ql‏ لين قال: بلغنى أن 
علياً رضي الله عنه رزق شريكحاً خمس مئة. 
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(X)‏ روى ابن سعد فى الطبقات الكبرى (nw)‏ بإسناد صحيح عن ميمون 
الجزري قال: لما استخلف أبو بكر رضي alll‏ عنه جعلوا لہ ألفين» فقال: 
زيدوني فإن لي عيالاً وقد شغلتموني عن العجار قال: فزادوه خمس dita‏ قال: 
إما أن تڪون E‏ فزادوه خمس مئة» أو كانت onal‏ وخمس dis‏ فزادوه 
A oe‏ 

والتعليم يشبم DLL‏ والقضاء من حيث SS‏ عبادة نفعہا متعدٍ. 

Qv)‏ روى مسلم (tto)‏ عن عمر بن الخطاب رضى الله TLS‏ عنم قال: إفي 
عملت على عبد رسول الله صل الله عليہ وسلم فعملني» وفى الحديث قصة. 
والتعليم كعمل العامل في كونهما عبادة نافعة للغير. 

(SAVE) sigl Say (9‏ عن عمرو بن شعيب عن C‏ عن Ses laum.‏ 
Gl‏ البي صل الله عليہ وسلم فقال: إفي فقير ليس لي شيء ولي يتيم؛ قال: 
SETS‏ بطق هال Sada‏ غير مسف Vy‏ مياد a files Vy‏ 

وفي أكل الوصي من مال اليتيم بالمعروف أحاديث وآثار ذكربا المفسرون في 
تفسير الآية: "من كان فقيراً فليأكل بالمعروف." (سورة النساء: 5) 

Say (W)‏ أبو داود (saty)‏ عن المستورد بن شداد قال: سمعت الى صل الله 
علیہ وسلم يقول: من كان LI‏ عاملاً فليكتسب زوجة» OB‏ لم يڪن خادم 
GI‏ يجوز للوالي أن SEL‏ من بيت المال قدر كفايتم من النفقة والكسوة لنفسمء 
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(A)‏ روى الخطيب فى التاريخ (t/a)‏ بإسناده عن الحسن البصري أن عمر بن 
الخطاب رضي abil‏ عنه وعثمان بن عفان رضي اللّه عنه US‏ يرزقان O93‏ 
ا dietis‏ 


Say 0a)‏ البيبقي في معرفة Qu!‏ والآثار (o/rac/evev)‏ بإسناده عن إبرابيم 
me dhs all oe) poe Ol pl ge ane oy‏ کب إل يعن غا أن del‏ 
الاس على تعليم القرآنء فكتب إليم إتك كتبت إل أن أعط الاس على تعليم 
القرآن فتعلمہ من ليس فیہ رغبة إلا فى الجعل» فكتب ad)‏ أن اعطہم على 
المروءة والصحابة. 


وللاستزادة انظر: (تكملة عمدة الرعاية حاشية شرح الوقاية: vv‏ رقم 
الحاشية: 5( 
An appraisal of the proofs of impermissibility‏ 
.1 
WES Y;‏ بابي SEES‏ 
Do not purchase My verses for a small price.1‏ 


This verse means: 
مالا من الناس.‎ GUT لا تأخذوا على تحريف‎ 
Do not seek wealth from people by distorting the 


verses. 


This verse does not mention the prohibition of accepting payment for 
teaching the verses. Other verses prove this point: 


3 *. zofo مج‎ Eo o of -) 1 q 8933:0 ب‎ $. c 
هذا مِنْ‎ 63533 SB 7 بِأَيْدِيْهِمْ‎ SI 523255 GN pss 
DUIS ES و‎ LE الله‎ ade 


1 Sürah al-Ma'idah, 5: 44. 
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Woe, then, to those who write the Book with their 
hands and say thereafter: “This is from Allah”, in 
order to acquire thereby a small profit. 


VS ól‏ مِنَ SUS Ola SIEM‏ أَمُوَال الئاس 

i‏ 55285 عَنْ Jao‏ الله. 
Many of the scholars and dervishes of the people of‏ 
the Book devour the wealth of the people‏ 


wrongfully and they hinder [others] from the path 
of Allah.? 


Answer: This verse speaks out against the acceptance of usury and not 
the acceptance of payment for teaching. The Qur’an speaks out against 
this action of theirs in several places in the Qur’an. There are well- 
known. 


3. An investigation of the Hadith: 
قوساً.‎ ee رجل‎ dl من أبل الصفة الكتابة والقرآن فأبدى‎ Lib علمت‎ 
This Hadith has been narrated by three Sahabah: (1) 'Ubadah ibn Samit 
radiyallahu ‘anhu. (2) Abü Darda’ radiyallahu 'anhu. (3) Ubayy ibn Ka'b 
radiyallahu ‘anhu. 
gl وابن‎ (maa) x nad عبادة بن الصامت رضي الله عنه:‎ CONTE UN 
والبيبقي فى السنن‎ (fev) وابن ماجم‎ (viv) داود‎ Py (exvv) شيبة‎ 
من طريق مغيرة بن زياد الموصلي» عن‎ (a) والحاكم‎ (e) الكبرى‎ 
عبادة بن ذسيء عن الأسود بن ثعلبة » عن عبادة بن الصامت رضي الله عنه‎ 
من أبل الصفة القرآن والكتابة» فأبدى إلي رجل منهم قوسا‎ Lb قال: علمت‎ 
Abt foo رسك الله‎ Clad cal مهيل‎ ue Bol Sly Cong) seks 
علیہ وسلم عنہاء فقال:إن سرك أن تطوق بها طوقاً من نار فاقبلہا.‎ 


! Sürah al-Baqarah, 2: 79. 
? Sürah at-Taubah, 9: 34. 
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قال الحاكم:صحيح الإسناد لكن تعقبء الذببي بقولہ: مغيرة صالح الحديث 
قلت: إسناده ضعيف» الأسود بن ثعلبة مجبول» مغيرة بن زياد فیہ كلام؛ وقد 
WE‏ شر بن عبد الله السلمي. وو حسن الحديث. فرواه عن BLE‏ بن 
cyl wheelie edges‏ عن عبادة بن الصامت رضي الله عنه. 

el‏ أحمد ET (evo)‏ داود (PEW)‏ والحاكم )¥01/¥(« JU,‏ صحيح 
الإسناد» ووافقم «gpl‏ وصححم Lal‏ أحمد شاكر في تعلیقاتہ على مسند 
الإمام (see) al‏ 

قلت: إسناده حسن» ob‏ رجالہ کلہم ثقات معروفون غير بشر ‘lay‏ وقد )$9( 
عنم جماعة By‏ ابن حبان» وابن عساكر كما في تعليقات الشيخ أحمد شاكر 
lial cal ease tl,‏ فا خرف البيہقى فى السنن الكبرى CIN)‏ من طريق 
ote‏ بن uet OF of! HE oe «aul assa‏ بن إسماعيل بق abil tne‏ 
حدثنا الوليد بن مسلم حدثنا سعيد بن عبد العزيز» عن إسماعيل بن عبيد 
call‏ عن el‏ الدرداء» عن al‏ الدرداء أن رسول الله صل الله علیہ وسلم قال: 
من أخذ Cas‏ على تعليم القرآن قلده الله قوساً من نار. 

قال التركمافى: إسناده جيد. 

وقال الحافظ فى التخليص (tx). x‏ رواه الداري ‏ يعني عثمان بن 
حديث cela) ll al‏ لکن شيخم عبد الرحمن بن يحى بن إسماعيل لم (uc‏ 
لہ مسلم؛ وقال فیہ أبوحاتم: ما بم باس. 
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وأما حديث أبي بن كعب رضي الله عنه: eal‏ ابن ماجم )04( والبيبقى 
فى السنن الكبرى (aro)‏ من طريق ثور بن يزيد: حدثنا خالد ابن معدان 
رو سقط البيبقي منہ خالد بن معدان ‏ حدثني عبد الرحمن» عن عطية 
الكلاعي» عن Gl‏ بن كعب رضي الله عنه قال: علمت Sey‏ القرآن فأبدى Ql‏ 
قوساً فذكرت ذلك لرسول be abl‏ الله علیہ وسلم فقال: إن his‏ أخذت 
قوسا من نار. فرددتها. 

قلت: إسناده ضعيف» وفیہ ثلاث علل: 

الأوك: الانقطاع بين ab Lhe‏ بن كعب رضي الله عنه: قال العلاء فى 
المراسيل: عطية بن قيس عن al‏ بن كعب رضي الله عنه مرسل. ذكره 
البوصيري فى الزوائد vw)‏ وقال البيبقي فى السنن الكبرى (Ne)‏ منقطع. 
الغانية: جبالة عبد الرحمن بن سلم» قال الحافظ فى العقريب: Jg‏ 

القالغة: الاضطراب» ell JU‏ فى الميزان (sow)‏ في حدیثہ بذا: إسناده 
مضطرب. وقال المزي في تبذيب الكمال OVAA)‏ في إسناد حدیثہ اختلاف 
كثير. وأقره الحافظ فى العہذيب (VN)‏ 

ولحديث al‏ رضي الله عنه طرق أخرى ذكربا الشيخ شعيب الأرنؤوط في 
تعلیقاتہ على سنن ابن ماجہ (۲۸۸-۳/۹۸۷) فراجعبا إن شئت. 

والجواب عن حديث عبادة بن الصامت رضي الله عنه: 

)\( بذا الحديث منسوخ بقول الني صل الله عليه وسلم؛ ا نا أخذتم 
علیہ (eat‏ كتاب الله. (صحيح البخارى: (oyyy‏ 

وللاستزادة انظر: (معرفة السنن والآثار للامام البيبقى: efte]‏ دار 
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وبذا وارد في مثل الرقية SS,‏ التعليم؛ دون القراءة لإيصال الغواب. 
Suey‏ أن يقال: إن الناسخ ور ‘pi due sls‏ يعلى: WEA‏ بإسناد 
حسن) وکان النبي صل الله علیہ وسلم يقبل البدية ويثيب Me‏ (صحيح 
البخارى: (rono‏ 

du‏ ابن حبان في صحيحم (leve vw)‏ عن أبي حذورة... Sl‏ :قال فلا 
فرغ من العأذين دعاني وفأعطاني صرة فيبا شيء من فضة... الخ. 

قال الشيخ شعيب الأرنؤوط: إسناده صحيح على شرطبما. 

(ب) إذا لم تبلغ الرواية درجة الصحة وكانت مخالفة لأصول الدين فلا يعمل 
gly JU 355 du‏ كذلكةه فان lady SAM‏ أن lal‏ مق Say] Raval Ghoul‏ 
إلى عبادة بن الصامت رضي الله عنه شیثا ولیس فيم أنء دفع الأجرة. والأصل 
Vag ol‏ باسح gered M sed aar Js‏ عن ذلك اقل لد 
(ج) لعل منعہ صل الله عليه وسلم عبادة بن الصامت رضي الله عنه عن 
قبول البدية كان لأجل فقر المبدي وکونہ d dans‏ فنبہ (el‏ صل الله علیہ 
وسلم على sil‏ ينبغي أن يبدى إليم» لا أن یؤخذ منہ شيء. 

(د) ليس ف الرواية ذكر الأجرة Gas‏ فلا يصح الاستدلال بها على عدم جواز 
des MI as‏ الطاغات: 

وللاستزادة انظر: (نصب الراية لأحاديث البداية للامام جمال الدين الزيلى: 
8-7" باب HEY‏ الفاسدة» بيروت) 

(؛) عن عثمان بن al‏ العاص رضي الله عنه قال:إن من آخر ما عبد d!‏ 
رسول الله صلی الله علیہ وسلم أن اتخذ bage‏ لايأخذ على Lal isl‏ (أخرجم 
ا الستن ia VI‏ وحسنم الترمذى» وك Sl‏ وصححم» 
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والبيبقى فى السنن الكبرى (esa)‏ وأحمد في مسنده (nv)‏ والخزيمة فى 


صحیحہ (£v)‏ 
تمسك بم من منع الاستئجار على الأذان ولا دليل فیہ لجواز nil‏ صل الل علیہ 
وسلم أمره بذلک أخذاً للأفضل كذا قالہ الطيى.-(التعليق الصبيح: ٠/٠۹۹‏ 

لمولانا ادردس الكاندهلوى) 


وقال الشيخ الغورغشتوي في تعليقاتہ على مشكاة المصابيح )8(: بذا محمول 
على الاستحباب. 


وقال الإمام الترمذي: استحبوا للمؤذن أن يحتسب في أذانہ. (جامع الترمذى: 
(Vo‏ 


)0( ذكر ابن الجوزي: من رواية ابن عباس رضي الله عنه مرفوعاً: "لا 
“eyeball Ly els‏ وق Gp wel eS‏ عبد الله «es dE‏ قال Shea sus‏ 
يضع الحديث؛ وبذا من صنعہء ووافقہ صاحب "العنقيح" على «SUS‏ والله 
el‏ (نصب الراية لاحاديث البداية: wA‏ & باب الاجارة الفاسدة) 

Allah ta‘ala knows best. 


Hiring out an item which is co-owned 


Question 


Two persons bought a taxi and one person disappeared. The one who 
is present paid the full amount for the taxi. The one who disappeared 
came back after three months and paid half the amount. Is the one 
who disappeared a partner in the income of the three months? If the 
one who was present drove the taxi, can he ask for three months' 
salary from the share of the partner? 


Answer 


The buyer who was present paid the amount on behalf of the one who 
was absent on the basis of being his representative. By so doing, the 
two have become partners in the purchased item. Since they have 
become partners in the item, they will be partners in its profits. The 
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absent one will therefore be a partner in the three months’ income. 
However, since the partner is absent and he does not have a 
representative, he cannot collect the salary of his share. In a 
hiring/rental contract, it is essential for both parties to be in 
agreement and for the contract to be present. It is absent in this case. 
Yes, the partner ought to give the driver something for his efforts. 


ولو غاب أحد المشتريين فللحاضر دفع كل الشمن وقبضم وحبسم حت ينقد 
فر وک op ll pS‏ ی و ا gol‏ ا 
من مالم. (البحر الرائق: 7/۷ ثتم) 

وکل واحد منہما قائم مقام صاحبہ فى التصرف فكان شراء أحدبما كشرائيما. 
(البحر الرائق: eo‏ کوئتہ) 


قال فى البداية: الإجارة عقد يرد على المنافع بعوض. (البداية: LE ov [tay‏ 
الاجارات) 


وف الفتاوى البندية: أما تفسيربا شرعا فى عقد على المنافع بعوض. (الفتاوى 
البندية: (eea‏ 
Ahsan al-Fatawa has the following answer to a detailed question:‏ 


Zayd had not made an agreement with his father to work for him for a 
payment. His work is therefore classified as a tabarru' - a 
donation...However, bearing in mind the efforts put in by Zayd, his 
father should assist him appropriately.’ 


Allah ta‘ala knows best. 
Demanding rental when there was no rental agreement 


Question 


Zayd was ‘Umar’s neighbour and the two were quite friendly to each 
other. Zayd used ‘Umar’s land for a long period of time. The latter did 
not object to it nor did they have any rental agreement. When ‘Umar 
passed away, Zayd continued using the land and no one raised any 
objections to it nor did anyone demand anything. Now some of 


1 Ahsan al-Fatawa, vol. 6, p. 319. 
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‘Umar’s heirs are saying that the land was used without permission. 
Therefore, rental for the past years will have to be paid. Is it obligatory 
on Zayd to pay rent for the past years? 


Answer 


Zayd used ‘Umar’s land as an ‘ariyah (loaned or borrowed item). This 
was a permission based on common practice. The present demand for 
rental and claim of some of the heirs that the land was used without 
permission is a claim without proof. No consideration is given to this 
baseless claim. 


Furthermore, there was no rental agreement. The demand for rental is 
therefore impermissible. The payment of a rental is the result of a 
rental agreement; and here there was no rental agreement/contract in 
the first place. 


TET EPOR EIU‏ يتصرف فى مال الغير إلا باذنہ... ثم الإذن قديكون 
مركا NS Geese Gy‏ (شرح المجلة لمحمد خالد الاتاسى: ee‏ 


رشيديم) 


وف المحيط البربافى: فى عارية الواقعات: رجل أراد أن يستمد عن Ene‏ غيره 
canal BW de Vui‏ الأول: أن سعاقت وق هذا e nnl‏ أن fats‏ ذلك إلا 
أن ينباه. ell,‏ أن يعلمم وف بذا الوجہ لہ ذلك أيضاً اذا لم ينهم SS‏ إذا لم 
ينبم فبو إذن لہ دلالة. والشالث: إذا لم يستاذنء ولم یعلمہ وإنہ على وجبين: إن 
کان بینہما انبساط فلہ أن يفعل ذلك لكان الإذن عرفا oly‏ لم يكن بينہما 
انبساط ليس Bis‏ يفعل By‏ 3 الأذن عرفاً تودد. (المحيط البربالى: eyvw‏ 


رشيدية) 


Ul‏ تفسيربا شرعاً فبو عقد على المنافع بعوض كذا فى البداية. (الفتاوى 
البندية: (eea‏ 
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وفی الفقہ الحننى فى ثوبہ الجديد: الإجارة فى الشرع عبارة عن العقد de‏ 

المنافع بعوض بو مالء فتمليك المنافع بعوض إجارة» وبغير عوض إعارة. 
(الفقہ الحنفی فى ثوبء الجديد: ۹ دارالقلې دمش) 

Allah ta‘ala knows best. 

Asking for payment for being a surety 


Question 


Zayd ordered goods from Hasan and made a bank the guarantor. Can 
the bank ask for payment for this guarantee? 


Answer 


The Shari'ah considers a surety contract to be an act of kindness and 
an initial donation. It is not permissible to take a payment for it. Yes, 
there is leeway to take a payment for the writing and recording of the 
documents. In the above case, the bank cannot ask for a payment. 
However, it is permissible to charge for the paperwork. 


والكفالة axe‏ تبرع کالدذر لا يقصد بہ سوى ثواب الله أو رفع الضيق عن 
الحبيب فلا يبالى بما التزم فى ذلك... فكان مبنابا التوسع. (فتح القدير:698/. 
مكتبم رشيديم) 

قال فى رد المحتار: فى المجتبى عن الفضلى تحمل الشبادة فرض على الكفاية 
des Gal celal Wy Latte‏ بهذا alt‏ إلا i‏ 346 انمعد om E‏ عل 
الكتابة دون الشہادة gad‏ تعينت عليم بإجماع الفقباء وكذا من لم تتعين 
UB yoy Bae ale‏ لشاف by‏ نول كتوق لعدم ميم ght mele‏ )5 
المحتار: OLS eje‏ الشبادات) 

وفى المبسوط للعلامة السرخسى: لأن الكتابة عمل معلوم وبو يتحقق من 
المسلم والكافر ثم الاستيجار عليه متعارف وقيل الاستيجار على الكتابة 
de DELI‏ الصياغة... أو كالاستيجاز nad de‏ وذلك: جائن إذا كان 
Jl dee ous‏ الصنعة. (المبسوط: (OVis‏ 
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Allah ta‘ala knows best. 
Hiring out an item with the precondition of a penalty 


Question 


Some companies hire out utensils, crockery, etc. They lay down the 
condition that if any of the items are broken, the person will be 
charged for them. Is this a penalty according to the Shari'ah? If this 
condition is not laid down, the company will suffer losses within a few 
months. It is not known whether the utensils were broken wittingly or 
by mistake. Kindly present the ruling of the Sharr'ah. 


Answer 


When possession is taken of the physical item in an ijarah, it is 
classified as a qabdah-e-amanat. We learn from the statements of the 
jurists that a condition of penalty on the amin (the entrusted one) is 
invalid. However, they have permitted this condition with respect to 
an amin in certain situations. For example, in the case of an ajir 
mushtarak (co-owned hireling), some jurists say that a penalty has to 
be applied for the sake of protecting the goods of people. This 
reasoning is found in the present question as well. The muftis ought to 
ponder over the permissibility of laying down a condition of a penalty. 


يفسد الإجارة الشروط لأنبا بمنزلة البيع أى فكل ما أفسد البيع أفسدبا وأراد 
بالشروط شروطاً لا يقتضيها العقد. (تبيين الحقائق: ef‏ ملتان) 

الفقہ الحنفى فى ثوبه الجديد: 

العين المستاجرة أمانة فى يد المستاجر إن تلفت بغير تفريط لم يضمنها... OP‏ 
شرط الجر Gull gle jell de‏ فالشرط:فاشة poate Gly SY‏ 
العقد... (الفقہ الحنفی فى ثوبہ الجديد: (£/v‏ 

yall‏ لخدا 

ولا تضمن SIL‏ من غير تعد وشرط الضمان باطل كشرط عدمم فى الربن 
icis‏ جزم بصيرورتبا مضمونة بشرط الضمان... (الدر المختار 
e‏ رد المحتار: 02/104 سعيد) 
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خلاصة الفتاوى: 
ولو دفع الشياب إلى صاحب الحمام واستأجره وشرط علیہ الضمان إذا تلف 
قال الفقيم أبو بكر: يضمن الحماي lela}‏ وكان يقول: إنما لا يجب الضمان 
عند Ql‏ حنيفة إذا لم يشترط الضمان والفقیہ gel‏ جعفر سوى بینہما وكان 
يقول بعدم الضمان قال الفقیہ ابو الليث وبہ آخذ ونحن نفتى بہ. (خلاصة 
الفتاوى: (v/v‏ 


والعرف فى الشرع لم اعتبار - لذا عليہ الحكم قد يدار 


واعلم أن اعتبار العادة والعرف يرجع إلیہ في مسائل كثيرة go‏ جعلوا ذلك 

أصلاً... ثم اعلم أن العرف قسمان عام وخاص فالعام يثبت بہ المكم العام 
ويصلح aae‏ لباس ا (شرح عقود رسم المفتى: (Ay evo‏ 

Allah ta‘ala knows best. 

Paying a penalty when a hired item is stolen 


Question 
Is it permissible to charge a penalty if a hired item gets lost or stolen? 


Answer 


We learn from the statements of the jurists that a hired item is a trust 
in the control of the musta'jir. Therefore, if he did not fail in its 
safeguarding, there will be no penalty on him. However, nowadays, 
incidents of this nature are quite common due to the negligence of the 
musta/jir. It is also difficult to ascertain if he displayed negligence or 
not. The other point to consider is that most people hire items from 
companies and are lackadaisical in returning them. This results in 
losses to the company. Bearing in mind these challenges, there ought 
to be leeway if the verdict of paying a penalty is given out of kind 
consideration. The ‘ulama’ need to ponder over this issue. A parallel to 
this - as gauged from the statements of the jurists - is the ajir 
mushtarak. According to Imam Muhammad and Imam Abū Yüsuf 
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rahimahumallah, it is permissible to apply a penalty on him as a means 
of protecting the wealth of people. 


المأجور أمانة فى يد المستاجر إن كان عقد الإجارة صحيحاً أو لم يكن لا 
يلزم الضمان إذا تلف المأجور فى يد المستاجر ما لم يكن بتقصيره أو تعديم 
أو asl salle‏ (شرح المجلة: ev‏ المادة: ٠٠و (rev‏ 

وفى الدر المختار: ولا يضمن ما بلك فى يده وإن شرط علیہ الضمان ...قولم 
ولا يضمن ...وفى البدائع... وقالا: يضمن إلا من حرق غالب أو لصوص 
مكابرين وېو استحسان... وقولما قول عمر وعلي رضي الله عنهما وہہ GE‏ 
احتشاماً لعمر des‏ وصيانة لأموال الناس. (الدر المختار مع رد المحتار: eve‏ 


Cues 


Blue Lyne كان توع الان‎ Std pel ews OY omell d; 
diga Y ge ne العم‎ geen be قصب فليم قبا‎ ell tye 
فى حفظها وفى حاشية العبيين: حتى لا يقصر في حفظها أو لا يأخذ إلا بقدرما‎ 

يحفظم. (تبيين الحقائق: cow‏ ط: ملتان) 


وفي شرح عقود رسم المفتى: فقد ظبر لك أن جمود gill‏ أو القاضى على ظابر 

Jui‏ مع ترك العرف والقرائن الواضحة والجہل بأحوال oll‏ يلزم منم 
تضييع حقوق كثيرة وظلم GIS‏ كثيرين. (شرح عقود رسم المفق» ص ^( 

Allah ta‘ala knows best. 

Laying down a condition on a specific hireling 


Question 


Zayd owns a company. He said to ‘Umar: “If you sell the goods of my 
company, I will give you a salary plus an additional three percent. But 
the condition is that you cannot sell the goods of any other company.” 
Is this agreement permissible? 
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Answer 


The above agreement is permissible. In such a case, ‘Umar will be like 
an ajir khàs (specific hireling). The condition which is laid down is 
permissible. In addition to his salary, he will receive an additional 
three percent as a broker. 


Seu Vel ec dG lel الهرة‎ eset chus ci pat ee وق‎ 
كان فى الأصل فاسداً لكثرة التعامل وكثير من بذا غير جائز فجوزوه‎ ob 
(v/a لحاجة الناس إليم كدخول الحمام. (فتاوى الشای:‎ 
The author of al-Hidayah explains a law: 
القياس ولو كان لا يقتضيم العقد‎ de قاض‎ yall oF Gus o, ol YI 
(v/o لا يفسده. (البداية:‎ y ولا منفعة فيم‎ 
Observe the following on the issue of making a condition with an ajir 
khas: 
Vy ont pat Vol bye lS] E Kite يتكزن‎ Gee EW عو‎ heal ob 
sb areca ی نشول‎ ben ES es 


8 سعيد) 


وشرط أن لا يرعى مع غنمم غنماً آخر جاز. (الفتاوى السراجية» ص: (i‏ 
Imdad al-Fatawa:‏ 


An ajir khās is not permitted to do any work apart from the work 
which is assigned to him in the time that is given to him. Yes, unless 
he obtains permission to do it. And the permission too has to be from 
the one who is paying him or his representative. That will be 
considered as a permission," 


Allah ta‘ala knows best. 


1 11060 al-Fatawa, vol. 3, p. 388. 
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Repairing a machine when it is damaged a second time 


Question 


Zayd took a machine to the shop of a mechanic. The latter fixed the 
machine. A ten-year old child came into the shop and began playing 
with the machine. It stopped working. Is the mechanic liable to repair 
it again? Can the mechanic ask for an additional payment for the 
repair? Is the child’s father liable to pay for the damages? 


Answer 


Once Zayd placed his machine in the mechanic’s shop, it falls under 
the responsibility of the mechanic. As long as he does not hand it over 
to Zayd after repairing it, he is responsible for its protection. Since the 
failing is from his side - due to which the child came in and broke it - 
it will be necessary for the mechanic to re-repair the machine. He 
cannot ask for an additional payment for the second repair. Yes, he 
can hold the child accountable. If the child does not have any money 
at the time, the mechanic may wait until he is able to pay for it. 
However, the child's father will not be liable to pay for the damages. If 
the mechanic himself broke it, it will be obligatory on him to repair it 
a second time. 


اعلم أن اللاك بفعل الأجير أولا والأول إما بالتعدى أو لا والغاني إما أن 
S e Vul e y iE geen‏ قبس يضمن ust‏ وى M stell GU‏ 
يضمن اتفاقاً وف أولہ لا يضمن عند الإمام مطلقاً ويضمن عندبما مطلقاً 
وف البدائع: لا يضمن عنده ما بلك بغير صنعم قبل العمل أو بعده SY‏ أمانة 
فى يده وو القياس وقالا: يضمن إلا من حرق غالب أو لصوص مكابرين وببو 
استحسان وقولہما قول عمر des‏ وبہ يفتى احتشاماً لعمر de‏ وصيانة 
لأموال الناس. (فتاوى الشای: 7/75» سعيد) 

وف الدر المختار: ثوب LE‏ الخياط بأجر ففتقہ رجل قبل أن یقبضہ رب 
الغوب فلا أجر لم لأن الخياطة ما لہ اثر فلا أجر قبل التسليم كما ف المبيع 
بل لہ تضمين الفاتق أى قيمة خياطم لا المسمى لأنم إنما لزم بالعقد ولا عقد 
بینہ وبين الفاتق ولا يجبر على الإعادة SY‏ التزم العمل d»‏ بہ ob‏ کان 
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الخياط بو الفاتق فعليم الإعادة SE‏ لم يعمل فلم يوف ما التزمہ من العمل 
فيجبر عليہ oY‏ عقد الإجازة لازم وبل للخياط أجر التفصيل بلا خياطة 
الأصح لا. pall)‏ المختار مع رد المحتار: ٠٦/٠١‏ وكذا فى المحيط (s/tv^ Sl jl‏ 
وی المحيط البرہانی: وبذا USN‏ خرج الخبز من التنور فقد أتم العمل لأنم 
عملہ جعل الدقيق خبزاً ومتی أخرجم من التنور صار منتفعاً بم انتفاع الخبز 
فيتم عملم وصار مسلماً لقيام يد المستاجر على الخبز... فلا يبرا عن الضمان 
إلا بالتسليم. (المحيط البربانى: ۹/٠۳١‏ والدر المختار: Vv‏ 


إذا abil‏ صي مال غيره يلزم الضمان من مالہ ob‏ لم یکن لہ مال ينتظر 
إلى حال يساره ولا يضمن ولیہ OY‏ الصغير ob‏ كان محجوراً علیہ لذاتہ إلا أن 
jot |‏ علق AUR‏ لاق Sal‏ فيو مواقت SEL‏ فيضم Le‏ كلف من 
المال قال فى كتاب أحكام الصغار للأستروشنى: صبى بال على السطح فخرج 
البول من المیزاب واصاب ثوب رجل فافسده یغرم الصبى من مالہ OB‏ لم 
يكن لہ مال يكون ديناً عليہ يواخذ بم إذا أيسر. (شرح المجلة: (vs‏ 
Allah ta‘ala knows best.‏ 
Giving trees on rent‏ 


Question 


Is it permissible to give trees on rent? If it is impermissible, is there 
any way of circumventing the impermissibility? 


Answer 


It is impermissible to give trees on rent because it entails destruction 
of the item, whereas the purpose of ijarah is to derive benefit from an 
item while maintaining its existence. 


The ‘ulama’ explain one way of doing this. The owner gives the trees 

on the basis of musaqat as follows: From one thousand, one share is for 

the owner while the remaining parts are for the irrigators. After that, 

the same person is given on a normal rental by adding that amount 

which was deducted from the musaqat agreement. The pre-condition 

is that the land must cultivable. Also, this circumvention can only be 
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correct if the trees do not belong to a waqf or orphans. If someone 
resorts to this circumvention in wagf property or property belonging 
to orphans, then both agreements will be invalidated. The musaqat 
will be invalid because it entails a disadvantage to the waqf and the 
orphans. The ijarah is invalid because it was done after the invalidity 
of the musaqat. It is as though the ijarah was concluded on property 
which was already occupied in some other agreement; and this is 
invalid. The condition of the musaqat agreement being before the 
circumvention was laid down because if it was the other way around, 
the ijarah of the land will become invalid. (As gauged from Fatāwā 
‘Uthmani, vol. 3, p. 379) 


Another way of making it permissible is to give the land on rent and 
permit the tenant to use the trees. Later on, to save one's self from the 
possibility of the owner retracting the permission, include the 
following type of words in the agreement: "Each time I retract the 
permission, you will be permitted." 


ولا يجوز بيع FLY‏ ولا إجارتها--وأما الإجارة WSR‏ عقدت على استہلاک 
pth a eli ob Sul ose Saul de wate by cle ose‏ 
لبنبا لا يجوز فبذا أولى- ( البداىة (vot:‏ 


Fatāwā Rashidiyyah: 


It is impermissible to rent out trees because an ijarah is of benefits, 
while actual and additional items are for sale...’ 


Fatawa Mahmüdiyyah: 


The purpose of an ijarah is to derive benefit from the hired item. To do 
farming on a piece of rented land and harvest crops from it is included 
in the ijarah. But to acquire fruit from the owner's land is not included 
in the ijarah. This will be a sale.’ 


وأفاد فساد ما يقع كثيراً من أخذ كرم الوقف أو اليتيم مساقاة» فيستأجر 
أرضم الخالية من الأشجار بمبلغ كثير Gas‏ على أشجاربا بسيم من ألف 
سم فالحظ ظابر فى الإجارة لا فى المساقاة فمفاده فساد المساقاة بالأولى. 


1 Fatawa Rashidiyyah, p. 546. 
? Fatāwā Mahmüdiyyah, vol. 16, p. 559. Also Imdad al-Ahkam, vol. 3, p. 575. 
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(بالأوق) Gee al cel ob.‏ فسدك BLM‏ هيت aas Qo)‏ فن 
قاد الانجازه أيضا ol, sas LS‏ كان LL!‏ والمصلحة فا mcd (yp pb‏ 
لبذه الدقيقة. وفي فتاوى الحانوق: التنصيص فى الإجاره على بياض الأرض لا 
يفيد الصحہ حيث تقدم عقد الإجاره على عقد المساقاة أما إذا تقدم عقد 
المساقاة by ty‏ كانت HEM‏ صحيحة كما صرح بم فى البزازية... وبذا 
aa‏ إلى EE‏ الك كلذ تنظ فيا إلى AUS soe‏ اجن 
بدون أجر المثل. (الدر المختار مع رد المحتار: A/A‏ سعيد) 

وق" jal‏ المخقارة oly‏ اسقا خر الجر ed, E‏ الاذراك Ee ells‏ 
والحيلة... أن يشترى. وف الشامية: قولہ Oly)‏ يشترى الخ) بذه حيلة ثانية 
los‏ المشترف. إن او ايكون مسد أو لم يوجد منہ شيء... أو 
بكرن ey‏ و دون يحض كتير «£y AEE‏ وفى الخالث 
يشترى الموجود من الشمر بسكل etl‏ ويحل لہ البائع ما سيوجد OY‏ استئجار 
الأرض لا يتاتى بنا لأن الأشجار باقية على مالك البايع. (الدر المختار مع رد 
المحتار: ct foon‏ سعيد) 

قال الرافعى: oY)‏ استئجار الأرض...) لا يدخل pad‏ تاق إجارة الأرض Ly‏ 
فإنه لو قیل بصحتہا لا يحل للمشترى ما سيوجد من الشمار فالعمدة فى حلم 
ہو الاحلال. (التحرير المختار: [WA‏ سعيد) 

وف الأشجار الموجود ويحل لہ البائع ما يوجد op‏ خاف أن يرجع يقول: على Sl‏ 
م ee‏ الان رن assa‏ الترك: كبو kasb‏ 

وق Gy 8) tell‏ 'الافحار gol Ged‏ مار gas ee‏ 
الموجود a‏ (فإن GLE‏ الخ)... وحاصلہ: أن على قول محمد يمكن الرجوع 
بنا عن ob DEM‏ يقول: رجعت عن DEM‏ المعلق وعن المنجز فيتعين 
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حينئذ الاحتيال بالعاملة على الاشجار. (الدر المختار مع رد المحتار: joon‏ 


سعيد) 


قال الرافعى (فيتعين حينئذ الاحتيال...) bs‏ السندى بعد ذكره عن الرحمتى 
aes La uet‏ ما نص ae SEU‏ :ذلك aici‏ عل الى Gus, US‏ 
فى الإذن تكون أيبا المشترى مأذوناً فى الترك بإذن جديد فلا يصح لہ رجوع 
Waly glall oY! ge‏ المج لجزاعاة لفظم كلما pie LS‏ أن pom‏ 
(التحرير المختار: t/WA‏ سعيد) 


It is hard to understand the first circumvention and difficult to put 
into practice. Furthermore, the owner who will give trees on rent will 
generally have nothing to do with the fruit from the trees. In the 
present scenario, the owner’s relationship with the trees will be one in 
one thousand. This is why the second circumvention is easier to 
practise on. 


Allah ta‘ala knows best. 
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REPRESENTATION 


Representation on behalf of both parties 


Question 


Can a person act as a representative on behalf of a seller and buyer? 


Answer 


Most jurists say that the same person cannot be a seller and buyer. 
However, some jurists say that if he gets the permission of the 
mandator, he can be a representative on behalf of both - the buyer and 
seller. 


قال فى البزازية: الوكين بالبيع لايملى شراءه لنفسم oN‏ الواحد Y‏ يڪون 
GET‏ و بائعاً فیبیعہ من غيره ثم يشتريم منم وإن أمره الموكل أن یبیعہ من 
oda‏ أو Sas pus Nae sl alus al‏ فباع منهم جاز. (البحر الرائق: 


7 کو ثتہ) 


غير مديون» وإن أمره الموكل بالبيع من ہولاء أو أجاز لہ ما صنع جاز. 
(تكملة رد المحتار: ev] ev‏ سعيد) 


Furthermore, a representative is like a broker. The only difference is 
that a broker takes a payment while a representative works without a 
wage and also with a wage. Since a broker can work by taking a 
payment from both parties, a representative is more permitted to act 
on behalf of both parties without a payment. 


السمسار وبي أن يوكل الرجل من الحاضر البادية فيبيع لهم ما يجلبونم... 
(حاشية البداية: (an‏ 
فتجب الدلالة على البائع أو المشترى أو عليبما بحسب العرف» جامع 
الفصولين. (رد المحتار: c [o‏ سعيد) 

Allah ta‘ala knows best. 
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A representative buying for himself 
Question 


Zayd appointed ‘Umar as his sales representative. Can ‘Umar buy that 
item for himself by paying for it at a similar price? 


Answer 


There are two opinions with regard to a sales representative 
purchasing an item for himself. One is that it is impermissible while 
the other is that it is permissible if he obtains the permission of the 
mandator. In the above case, if Zayd permitted him, he may buy the 
item for himself. 


الوكيل بالبيع لا She‏ شراءه لنفسم OY‏ الواحد لا يكون مشترياً وبائعاً 

فیبیعہ من غيره ثم شتریہ منم... Oly‏ أمره الموكل أن یبیعہ من نفسہ أو أولاده 

الصغار أو ممن لا يقبل لہ شہادتہ فباع منہم جاز. (الفتاوى البزازية على 
بامش البندية: ٠/4۷١‏ الرابع فى البيع) 

Allah ta'ala knows best. 

Selling an item at a higher price than what was stipulated 


Question 


A person is appointed as a sales representative and is told the price at 
which the item should be sold. If he sells it at a higher price, the jurists 
say that the additional amount will also go to the mandator. Is there 
any way of circumventing this so that the additional amount goes to 
the representative? 


Answer 


As per one view of the jurists, a sales representative can buy an item 
for himself if he gets the permission of the mandator. In the light of 
this view, an easy way of circumvention could be for the 
representative to buy the item for himself at the specified price. He 
must inform the seller that he bought it himself. After buying it, the 
representative has become the owner of the item. He can then sell it to 
someone at a higher price and keep the additional amount for himself. 


litus oko diues الراحد ل(‎ d لش‎ eos a الوكيل بالبيع‎ 


فیبیعہ من غيره ثم يشتريم منم... Oly‏ أمره الموكل أن یبیعہ من نفسہ أو أولاده 
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الصغار أو تمن لا يقبل لہ شہادتہ فباع منہم جاز. (الفتاوى البزازية على 
بامش البندية: No‏ 0/6 الرابع فى البيع) 
الدر المختار: 


لا يعقد وکیل البيع والشراء مع من ترد شہادتہ لم للتبمة وجوازه بمثل القيمة 
إلا من عبد ومکاتبہ إلا إذا أطلق لم الموكل ك بع ممن شئت فيجوز بيعم للبم 
بمثل القيمة اتفاقاً ...وف السراج: لو صرح بهم جاز lela!‏ إلا من نفسم 
وطفلہ وعبده غير المديون. By‏ رد المحتار: قولم إلا من نفسہء وف السراج: لو 
أمره بالبيع من بؤلاء فإنہ يجوز إجماعاً إلا أن یبیعہ من نفسہ أو ولده الصغير 
أو عبده ولا دين علیہ فلا يجوز قطعاً وإن صرح بم الموکلء الوكيل بالبيع لا 
يملك شراءه لنفسم... (بزازية) كذا فى Goad‏ ولا يخفى ما بينبما من المخالفة» 
وذكر مثل ما فى السراج فى النباية عن المبسوط» ومثل ما فى البزازية فى 
Ge s o XI‏ الطحاوي of,‏ المسعلة Gh WE ods‏ يدعي أن لا iue‏ 
بينهما. (الدر المختار مع رد المحتار: cofo fogy‏ سعيد. وكذا فى البحر الرائق مع 
الحاشية منحة الخالق: ev [vw‏ کوئتہ) 

TRUST حاف‎ 


قولہ إلا من نفسہ أى وقد أمره بالبيع ممن لا تقبل شہادتہ لہ قال فى السراج: 
لو أمره بالبيع من ہؤلاء فإنه يجوز إجماعاً إلا أن يبيعه من نفسہ أو ولده 
الصغير أو عبده ولا دين عليم فلا يجوز قطعاً وإن صرح بم الموكل» وبذا لا 
ينافي ما فى البزازية أنه يجوز لنفسم Ob‏ محلم إذا صرح لم بالعقد من نفسم. 
(حاشية الطحطاوى على الدر المختار: or [ev‏ کوئتہ) 


...لا يجوز للوكيل أن يبيع سلعة الموكل على بيعبا لنفسم... أما إذا أذنه الموكل 
ou‏ يبيع لمهم peels Val‏ :فقيو ال ST ese‏ عرو لاق العاقد 
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في بذه الحالة يكون واحدا ثانييما: أنه يجوز ويظبر أن الذي يقول بعدم 
الجواز لعلة كون العاقد واحداً لا يمنع أن يبيع الوكيل السلعة لاجنبي ثم 
يشتريها منہ ثانياً SY‏ في بذه الحالة ييكون البائع غير المشترى. (كتاب الفقہ 
على المذاب الاربعةء مبحث الوكالة بالبيع (vie cel ply‏ 

Allah ta‘ala knows best. 


Being a representative for something which is against the Shari'ah 


Question 


Is it permissible for a Muslim representative to accept a work which is 
against the Shariah? 


Answer 


The profession of representation is permissible in itself as long as the 
person remains within the limits of the Shari'ah. Representation in 
matters which are in conflict with the Shari'ah is impermissible. The 
representative and the mandator are both accountable - it is 
obligatory and necessary for both to adhere to the Shari‘ah. It is 
essential to abstain from anything which is against the Shari'ah, e.g. 
speaking lies, cheating, treachery, false leeway and so on. 


Do not be an advocate on behalf of the treacherous.! 
Ade صل الله‎ (ill سلمة عن‎ ol ge dale phew زينب‎ ge عروة‎ ge 
وسلم» قال: إنما انا بشر وإنكم تختصمون ولعل بعضكم أن يكون الجن‎ 
من بعض فأقضي لم على نحو ما أسمع فمن قضيت لہ من أخيم شيئاً فلا‎ rt 
(NE قطعة من النار. (رواه البخارى:‎ J أقطع‎ La ish 


شرح العناية: 


1 Sarah an-Nisa’, 4: 105. 
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قال (كل gle axe‏ أن يعقده OLS Y‏ بنفسم الخ) بذه ضابطة يتبين بها ما 
الوكالة» دار الفكر) 


وإن علم من الموكل القصد إلى الإضرار بالمدعي ليشتغل الوكيل بالحيل 
والأباظيل الله لا قبل هن ce ah) Sell‏ فاخن (W/V‏ 


والكلام فيما إذا كان الوكيل ألحن من الموكل وأبلغ وأبدى منہ إلى وجوه 
الخصومات لا سيما إذا كان الموكل be‏ يتقي عن استخراج الحيل والدعاوى 
الباطلة للغلبة والوكيل بضده؛ فلا بد أن فى وکالعہ ضراراً بالآخرء فلا يلزم إلا 
mel WL‏ ومن شابد حال وكلاء الزمان في إحقاقہم الباطلء وإبطالهم الحق لم 
Si‏ قط في صحة قول Gl‏ حنيفة... وأكثر ما يقع التاخير في معرفة الحق من 
الباطل إنما ہو من تلبيسات الوكلاء وتحيلبم على الحق ولبسهم الباطل 
بالصواب والفقہیہ من عرف حال زمانم. (اعلاء السنن: US ٠٥/٣۹۱‏ الوكالة» 
ادارة القرآن) 

Imdad al-Fatawa: 


..To conclude, the profession of being an advocate/lawyer is 
permissible in itself with the provision that the advocate accepts true 
cases.” 


Fatawa Mahmüdiyyah: 


If the advocate accepts true and genuine cases, and he does not have 
to commit an offence against the Shari'ah, then the profession of an 
advocate is permissible. 


If payment is taken for representing a sin - i.e. a false case is pursued 
and a wrongdoer is defended - then a representation of this nature is 
impermissible and its income is impermissible.’ 


1 11060 al-Fatawa, vol. 3, p. 320. 
* Fatāwā Mahmiidiyyah, vol. 16, pp. 452-453. 
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Ap Ke Masa'il: 


If an advocate collects fees by proving falsehood to be true and vice 
versa, then this is obviously not halal. If he pursues a case correctly 
and honestly, then there is no reason to label his income as haram.* 


Yes, if he has to resort to stratagems to repulse wrongs and injustices, 
there is leeway for it. 


ومعلوم أن Lil LSI‏ يقصد sale‏ لاستخراج الحيل والدعوى الباطلة ليغلب 
ob‏ لم يڪن الحق Uo by exe‏ إضرار بالآخرء فلا يلزم إلا بالتزامم إلا إذا 
كان معذوراً. (اعلاء السنن: ٠٠/٠٠‏ باب الوكالة بالخصومة» ادارة القرآن) 


إا تغارض Lyk] ey, bande‏ درا اركاب SLAY) asd‏ 
والنظائر: 01/67 تحت القاعدة الخامسة: الضرر يزال) 


There is also room for a person to resort to stratagems and ambiguity 
for the sake of reconciling two opposing parties. 


عن ابن شہاب أن حميد بن عبد الرحمن أخبره أن مہ أم 
كلثوم بن عقبة أخبرته أنبا سمعت رسول الله صل الله علیہ 
وسلم يقول: ليس الكذاب الذي يصلح بين الناس فينمي 
E s‏ يقول dude‏ (رواه البخارى: afr‏ باب ليس 
الكاذب الذى يصلح بين الناس) 


..Rasulullah sallallahu ‘alayhi wa sallam said: The 
person who advances the good or says a good word 
to reconcile people is not a liar. 


Allah ta‘ala knows best. 
When a representative for a purchase receives something for free 
Question 


Someone appointed Zayd as a representative to go and buy a goat or 
sheep from the market. He gave him R1 000.00 for the purchase. The 


1 Ap Ke Masa’il, vol. 8, p. 276. 
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seller in the market gave the animal to Zayd for free because of their 
relationship. Will the representative have to return the R1 000.00 to 
the mandator or is there room for him to keep it for himself? He was 
told that the price of the animal is R1 000.00 


Answer 


Based on his relationship with the seller, the latter returned the 
R1000.00 to the representative. This money is a gift to the 
representative. Therefore, there is no need for him to return the 
money to the mandator. He may keep it for himself. 


رجل أمر Sey‏ يشتري لہ جارية lb‏ دربم فاشترابا ثم أن Sul‏ وہب 
للوكيل ألفاً فللوكيل أن يرجع على البائع oes enc Sosy call‏ 
حطاً عن SY quill‏ يفسد العقد فجعل ببة فيرجع. (الفتاوى الولوالجية: 
۴۳ فصل فيما يرجع الوكيل على الموكل) 

البحرالرائق: 

وف الواقعات الحسامية: ولو أمر رجلاً أن يشتري جارية بألف فاشترابا ثم أن 
البائع وب الألف من الوكيل فللوكيل أن يرجع على الآمر. (البحر الرائق: 
6V/\oo‏ باب الوكالة بالبيع DAP‏ ثتم) 

ali‏ المختار: 


ولو وپبہ كل الشمن رجع بكلء ولو بعضہ رجع بالباقي SY‏ حط. وف 
الشاي:(قولم كل الشمن) Gl‏ جملة واحدة» قال فى البحر: ولو وپبہ مس مائة 
ثم الخمسمائة الباقية لم يرجع الوكيل على الآمر إلا بالأخرى لأن الأول حط 
والغانية dy‏ (الدر المختار مع فتاوى الشاى: efe‏ باب الوكالة بالبيع والشراء» 
سعيد) 


Allah ta‘ala knows best. 
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The difference between a representative and a broker 

Question 

What is the difference between a representative and a broker? 
Answer 


A broker carries out a task which was given to him by someone else in 
exchange for a payment. A representative may do this for or without a 
payment. 


es A eel وهر‎ ee اوا‎ Les الاه‎ 
(SAYE (دستور العلماء:‎ 


والوكالة:..وفى الشرع تفويض العصرف في أمر شرعي إلى غيره أى إقامة الغير 
مقام نفسم فى التصرف ممن یملک التصرف. والوكيل: بو الذي فوض ral)‏ 
التصرف بإقامة المفوض أى الموكل ol!‏ مقام نفسم فى العصرفات. (دستور 
العلماء: (v [ves‏ 


الدلال بو السمسار أى الذي يدخل بين البائع والمشتري متوسطاً لإمضاء 
البيع. (الععريفات الفقبية: (\/say‏ 

Stal dUos- palin وای‎ ue. egal decl تيضق‎ le ous edis 
(\/ot الشخص موكل ولمن إقامہ وكيل والأمر موكل بم. (التعريفات الفقبية:‎ 


Islāmī Fiqh: 


Representation is of two types; specific and general. An example of a 
specific representation is when you say to a person: “Buy me a car for 
this amount of rupees, or represent me for such and such court case.” 
An example of a general representation is when you say to a person: 
“You must do full supervision of my business, or represent me for all 
my court cases.” Each of these two types are subdivided into another 
two categories: (1) with payment, (2) without payment. The rules 
governing both are the same. Only in one transaction, the unpaid 
representative’s responsibility becomes less. 


A paid representative includes all those who do a job for a payment or 
a commission. All the employees of a government are its 
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representatives. This is why they have to do their work as per the 
instructions of their government. If you ask your personal employee to 
do a job, he will be considered to be your representative. Similarly, if 
you appoint a commission agent, he will be considered to be your 
representative. In other words, he has to work as per the guidelines 
laid down by you.’ 


Allah ta‘ala knows best. 
A mandator reselling the goods to his representative 


Question 


A mandator takes possession of the item and pays its price. After this, 
can he resell the item to his representative on the basis of murabahah? 


Answer 


In this case, the mandator took possession of the item and also paid for 
it. It is now permissible for him to sell it to his representative on the 
basis of murabahah. 


وفسد شراء ما باع بنفسم أو بوكيلہ من الذي اشتراه:.. بالأقل من قدر الغمن 
الأول قبل نقد كل الشمن الأول وف رد المحتار: قيد بہ OV‏ بعده لا فساد. (الدر 
المختار مع رد المحتار: cov‏ سعيد) 

قولہ JL‏ من قدر الغمن الأول... وقيد بالأقل SY‏ لو کان بمثلہ أو ASU‏ منم 
جاز oY‏ الفضل فى الأكثر يحصل للمشتري والمبيع داخل في ضمانہ... وقيد 
e See‏ التق SY‏ )15 كان oli sas‏ (حاشية المحطاوى oll de‏ 
المختار: ev [vv‏ کوئتہ) 


ومن اشترى جارية بألف دربم حالة أو ذسيئة ثم باعہا من البائع بخمس Ble‏ 
قبل أن ينقد العمن الأول لا يجوز البيع BUN‏ وفي فتح القدير: بمثل الشمن أو 
أكثر جاز... وقيد بقولء قبل نقد الشمن OY‏ ما بعده يجوز بالإجماع. (الهداية 
مع فتح القدير: 3/456 دار الفكر) 


! Islami Fiqh, vol. 2, p. 647. 
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Allah ta‘ala knows best. 
A general and specific representation 


Question 


A person appointed another as his representative. He may buy trade 
goods when he wills at a specified price, but the nature and type of 
goods were not described. Is this a general or a specific 
representation? 


Answer 


It is a general representation with respect to the goods, but a specific 
representation with respect to specifying the price. An example of 
specifying a representation could be: You may buy for me whatever 
goods you want from such and such market. 


قولہ ob‏ عمت ob‏ يقول ابتع لي ما ریت لأنء فوض الأمرإلى ریہ فأى شيء 
eese O92 n MA‏ درر. (رد المحتار: o/oo‏ سعيد) 


...إلا أن يوكلم وكالة عامة فيقول: ابتع لي ما رأيت SY‏ فوض الأمر إلى ^J‏ 
فأى شيء يشتريم يكون متلا والأصل ad‏ أن الجبالة اليسيرة تتحمل فى 
aig‏ كا BN tall de Sell aur oY Desc cash‏ 
استعانة. (البداية: ee‏ باب الوكالة بالبيع والشراء) 


وف الدر المختار: وبشراء دار أو عبد جاز إن سى الموكل Ls‏ يخصص نوعاً 
Ya‏ (الدر المختار: cof ovo‏ سعيد) 

Allah ta‘ala knows best. 

When a representative spends his mandator’s money on himself 

Question 


Observe the following scenarios: 


1. A person has someone's money which has been kept with him 
as a trust. 


2. Aperson has the donations of a masjid with him. 


3. A person is appointed as a representative for the payment of a 
debt. 
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4. A person is appointed as a representative for the purchase of 
an item. 


In each of these cases, the representative spends the money for his 
personal needs. He then gives another money to the owner, replaces 
the money in the masjid donations, or pays the debt on behalf of his 
mandator. Is it permissible for him to do this? 


Answer 


A representative may do this if he got the permission of his mandator. 
He cannot do it without his permission. This is because the money 
which is given to the representative is given as a trust; and it is 
impermissible to use a trust without the mandator's permission. In the 
same way, waqf money cannot be used in any way. If anyone does use 
it, he will be liable. Yes, as an act of kindness, if it is difficult to solve 
the case by a judge, and an alternative to the spent money is spent as 
specified by the mandator, then there is hope that the representative 
will be saved from punishment in the court of Allah ta‘ala. 


If someone gives ten dirhams to Zayd to buy something, to spend it on 
his family or to pay a debt; and he carried out these tasks with his own 
money, and then kept the mandator's money for himself, this will be 
permissible. 
من الناس لينفقم في بناء المسجد وأنفق من تلك الدرابم في‎ WL رجل جمع‎ 
أن يفعل ذلك وإذا فعل إن‎ eng حاجة نفسم ثم رد بدلہا في نفقة المسجد لا‎ 
Sea Gd liste. take eed, UT Loa ar ar كان‎ 
Se القاضي حق‎ aha المسجد» وإن لم يعرف صاحب الملل يرفع‎ 3 
لم يقدر على أن يرفع الأمر إلى القاضيء قالوا:‎ OB بإنفاق ذلك ف المسجد‎ 
ورج‎ md نريجوا لمق الاستحسان أن يتفق مكل ذلك من مالم ف الملسجد‎ 
وف القضاء يڪون ضامناً فيكون ذلك‎ Yis عن الوبال فيما بینہ وبين الله‎ 
فظير ها ذكر ف" اال الوكيل اء اي إذا‎ oos الال‎ Gaal le قينا‎ 
)۳/٠۹۹ دين الموكل. (فتاوئ قاضيخان:‎ clad متبرعاً في‎ 
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الوكيل بالشراء أنفق الدرابم على نفسم ثم اشترى ما أمر بدرايم من عنده 
فالمشتري للوكيل لا للآمرفى المختار وفى الأصل اشترى بدنانير من عنده ثم 
نقد دنانير الموكل فالشراء للوكيل ويضمن مال الموكل للتعدى» ولو اشترى ما 
أمره وسلمہ إلى الموكل ثم أنفق درابم الوكالة ونقد للبائع Lab‏ جاز».. By‏ 
51 أعطاء ays clad) T uas‏ أو ال She Je Gla‏ فا متكا E uos‏ 
Gisaty ise wey GN CETERI TINI DR IT‏ 
بألف من عنده لا يجوز ويضمن وإن باقية عنده وتصدق بألف من عنده جاز 
GEM‏ (الفتاوى البزازية: (e/&^v‏ 


(0/Aor والفتاوى الحاتارخانية:‎ e [mi وللاستزادة انظر: (الفتاوى البندية:‎ 
Allah ta‘ala knows best. 
Making the representative liable for the amount of money 


Question 


A person appointed Zayd as a sales representative and asked him to 
sell the goods at a certain price. However, he laid down the condition 
that he will have to give him that amount of money irrespective of 
whether he collects that amount from the buyer or not. Will the 
representative be liable to do this? 


Answer 


It is impermissible and incorrect to lay down such a condition. 

(قولہ ومن باع لرجل (LS‏ أى باع ثوباً ہو لرجل بطريق الوكالة عنم في بيعم 
(وضمن) الوكيل QJ)‏ أى للرجل المالك (الشمن أو مضارب ضمن ثمن متاع 
لرب المال فالضمان OY Job‏ الكفالة) وببى الضمان (التزام المطالبة والمطالبة 
إليبما) sh‏ إلى الوكيل والمضارب (فيصير كل منہما Lalo‏ لنفسم) فيصير 
ies Uke‏ وبذا لأن حقوق العقد ترجع إليبما. (فتح القدير: 0[ دار 


الفكر) 
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ولا تصح كفالة الوكيل بالشمن للموكل فيما لو وکل ببیعہ OV‏ حق القبض لہ 
بالإصالة فيصير ضامناً لنفسم. dy‏ رد المحتار: (قولہ ولا تصح كفالة الوكيل 
بالكمن) وكذا HK‏ (وقولم فيما لو وكلم ببیعہ) الأول أن يقول أى ثمن ما 
وکل ببيعه قيد بہ OY‏ الوکیل بقبض gull‏ لو كفل بہ یصح كما فى البحر. 
al)‏ المختار مع رد المحتار: eo] Yt‏ سعيد) 


يجب أن يعلم أن الحقوق نوعان حق يكون للوكيل وحق يكون على الوكيل 

فالأول كقبض المبيع ومطالبة ثمن المشتري والمخاصمة فى الغيب والرجوع 

بشمن مستحق» ففي بذا النوع للوكيل ولاية بذه الأمور لكن لا تجب علي 

of‏ امتنع لا يجبره الموكل على بذه الأفعال» SY‏ متبرع فى العمل بل يوكل الموكل 
بهذه الأفعال. (فتح القدير: ADA‏ دار الفكر) 

Allah ta‘ala knows best. 

Charging a fee for a proxy agreement 


Question 


A person came to an Islamic bank, filled an agreement form and signed 
it. Before he could sign the proxy/representative form, he cancelled 
the agreement. Is it permissible for the bank to collect fees from him? 


Answer 


This fee is known, pre-conditioned or promised. It is in exchange for 
the bank paperwork. It is therefore permissible and correct for it to 
collect this fee. 


Ss‏ الشرط على وجہ المواعدة جاز البيع ويلزمم الوفاء بالوعد OY‏ المواعدة قد 
تكون لازمة فتجعل لازمة لحاجة الناس. Gold)‏ قاضيخان على بامش 
البندية: (sie‏ 

والعرف ينفى النزاع... فلم يبق من الموانع إلا القياس على ما لا عرف فيم 
بجامع كونم smR‏ قاض عليم. (شرح العناية: cytes‏ دار الفكر) 
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nang de ترط‎ S ei cosa Sh nudi E ale ge ji 
Jared Ly gens 3$ Well Sf caet igh oy all jle dull 

)2/7١ لحاجة الناس. (شرح المجلة:‎ y 
Ahsan al-Fatawa: 


It is essential for both parties to adhere to the agreement. The one who 
cancels it can be compelled to fulfil the agreement.’ 


Allah ta‘ala knows best. 
Laying down restrictions on a representative 


Question 


A person laid down this condition to his representative: “You may only 
sell my goods.” Can the representative sell his own goods with the 
goods of his mandator? 


Answer 


A sales representative is like an ajir mushtarak (co-partnered hireling). 
The agreement was made on the sale of goods. When the mandator 
laid down the condition that the representative may only sell his 
goods, he has become like an ajir khàs (specific hireling). Thus, at the 
time of the ijarah, it is impermissible for him to sell his own goods. 
Yes, if the hireling did not accept this condition, or accepted it but 
sells his own goods from his house at a time which is different from 
the ijarah time, he will be permitted to do that. Alternatively, he does 
not sell the goods himself, but his son or wife sells them. This will also 
be permissible. 


الأجير المشترك من يعمل لغير واحد... والأجير الخاص يستحق الأجر بتسليم 
نفسم فى المدة وإن لم يعمل... وسمى الأجير خاصاً ووحده SY‏ يختص بالواحد 
ولیس لہ أن يعمل لغيره Oy‏ منافعہ صارت مستحقة للغير والأجر مقابل 
با فيستحقم ما لم يمنع مانع من العمل كالمرض والمطر... وإنما يكون أجيراً 


1 Ahsan al-Fatawa, vol. 6, p. 550. 
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خاصاً إذا شرط علیہ أن لا Ep‏ لغيره. (البحر الرائق: + ۰۳۰ ۴ OLS‏ 
الاجارة» کوئتہ) 


cele, Sythe topo de elev‏ الأول sold Y jee ge‏ اقباط 
و She ies‏ قبن Ua slice ys‏ كلا کو Foy‏ 
الأجير الخاص ey‏ أجير وحد وبو من يعمل لواحد Sle‏ موقتاً 
بالعخصيض ويستحق الأجر بتسليم نفسم ف المدة Oly‏ لم يعمل كمن استوجر 
شهراً للخدمة أو شبراً لرعي الغنم المسمى بأجر بخلاف ما لو آجر المدة ob‏ 
استاجره للرعي شبراً حيث يڪون مشتركاً إلا إذا شرط أن لا يخدم غيره ولا 
يرعى لغيره فيكون خاصاً. وفي رد المحتار: اعلم أن الأجير للخدمة أو لرعي 
الغنم إنما يڪون أجيراً خاصاً إذا شرط عليه أن لا يخدم غيره أو لا يرعى 
لغيره. (قولہ وليس للخاص أن يعمل لغيره) بل ولا يصلى النافلة قال فى 
العتارخانية: By‏ فتاوى الفضلى وإذا استاجر رجلاً يوماً يعمل كذا فعلیہ أن 
يعمل ذلك العمل إلى تمام المدة. (الدر المختار مع رد المحتار: LS Cent‏ 
الاجارة» سعيد) 
Allah ta‘ala knows best.‏ 
A sales representative keeping goods as a mortgage‏ 


Question 


Zayd appointed ‘Amr as his representative to sell some goods. Is it 
correct for ‘Amr to say - for his fees - he will keep the goods as a 
mortgage or guarantee until he sells the goods? 


Answer 


A sales representative may keep the goods with him as a wadrat 
(safekeeping) in return for payment until he sells them. He cannot 
keep them as a mortgage or guarantee. In other words, he should 
make two agreements. (1) This will be his daily payment until he sells 
the goods. (2) After he sells the goods, he will receive a certain 
percentage of the value. He must make these two agreements to save 
himself from safqah fi safqah. After he sells the goods, he may collect a 
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rental for the number of days that the goods were with him. This is 
because it is not the sales representative’s duty to keep the goods in 
his shop. He can therefore collect a payment for this. Yes, if the goods 
get destroyed, then as per one ruling, he will have to pay a penalty. 


المودع إذا شرط الأجرة للمودع على حفظ الوديعة صح ولزم عليم. (الفتاوى 
البندية: (&/v&‏ 

المودع إذا شرط للمودع أجراً على حفظ الوديعة أن لہ الأجر OY‏ حفظ الوديعة 
ليس بواجب علیہ فجاز شرط الأجر. (بدائع الصنائع: v‏ سعيد) 

وبي (الوديعة) أمانة» بذا حكمبا مع وجوب الحفظ والأداء عند الطلب 
S6 dius Cleeul,‏ تسيو All) uml isis Col IS] ME SIL‏ 
المختار: 774/ه» سعيد) 


وف البزازية: لو جعل للكفيل Lol‏ لم يصح» وذكر الزيلعي أن الوديعة بالأجر 
مضمونة» وف الصيرفية من أحكام الوديعة إذا استأجر المودع المودع صح. 
(الاشباه والنظائر: (s/vaa‏ 

ومثلء في تبیین الحقائق» وزاد بقولم: والمتاع في يد cl)‏ الأجير المشترك) غير 
SGI cina‏ كت قاف s JU‏ اجر he candy Dd LO‏ وا 
Jas‏ (فيضمن) (تبيين الحقائق: ewe‏ ملتان) 

وكذا eed‏ الضمانات: Sf‏ وشرح المجلة: [rie‏ وفتاوى حقانيم: )٦/۳۹۹‏ 


The other view is that if the goods are destroyed, he will not be liable 
to pay a penalty. Some ‘ulama’ give preference to this view. 


وأما من SL Gall we‏ يأخد فق مقايلة حفط Bye)‏ يضمن لأت:وديعة 
بأجرة لكن الفتوئ على عدمہء GAL‏ (رد المحتار: 0/116 كتاب ag M‏ £« 
(aca‏ 
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ob‏ شرط علیہ الضمان إذا پلک يضمن في قولہم جميعاًء لأن الأجير المشترك 
إنما لا يضمن عند gl‏ حنيفة إذا لم يشترط علیہ الضمان» أما إذا شرط 
يضمنء قال الفقيم gel‏ الليثء الشرط وعدم الشرط سواءء M‏ أمين» واشتراط 
الضمان على الأميخ باطل» وبہ یفقل. (خلاصة الفتاوئ: (AYY‏ 

171054 al-Ahkam: 


When a person is paid for the safekeeping of an item, the verdict is 
that there will be no penalty on him if the item is destroyed.’ 


In short, if an item is destroyed while under the care of a person who 
is paid for its safekeeping, then there is difference of opinion. There is 
difference on the fatwa as well, as mentioned above. It is my view that 
since the owner of the item made it a point to pay for the safekeeping 
of the item, and also told the person that he is liable, then the fatwa of 
a penalty can be issued. This is especially in our times when a 
lackadaisical attitude is quite common. 


Allah ta‘ala knows best. 
Appointing a non-Muslim as a sales representative 


Question 


A person appoints his Christian employee as his representative to sell 
alcohol or pork. Will the sale be valid? If it is valid, what is the ruling 
with regard to the income obtained from it? Is it permissible to do 
this? 


Answer 


Imam Abū Hanifah rahimahullah is of the view that the sale is valid, 
but makrüh tahrimi. It is obligatory to give the income derived from 
the sale in charity. Imam Abū Yüsuf and Imam Muhammad 
rahimahullah are of the view that the sale is invalid. It is a sin to do 
this and a person must abstain from it. 


أمر المسلم ببيع خمر أو خنزير أو شرائهما أى وكل ذميا أو أمر المحرم غيره أى 
غير المحرم ببيع صيده يعني صح ذلك عند الإمام مع أشد كرابة لأن العاقد 


1 11060 al-Ahkam, vol. 3, p. 637. Also Idah an-Nawddir, p. 172. 
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يتصرف بأبليتء وانتقال الملک إلى الآمر أمر حكميء وقالا: لا يصح وہو 
الأظبر شرنبلالية عن البربان» by‏ رد المحتار: قولہ ببيع خمر أو خنزير أى 
تملوكين لہ ob‏ أسلم علیہما Oley‏ قبل أن یزیلہما ولہ وارث مسلم فیرٹہما 
قولہ يعني صح ذلك. أى التوكيل وبيع الوكيل وشرائم» قولہ أشد كرابة أى مع 
ALS‏ التحريم» فيجب علیہ أن يخلل الخمر أو يريقها ويسيب الخنزير ولو 
كل Gas‏ عب علي ol‏ يقصيدق Lyte‏ من wonky‏ فول ام كي Sh‏ 
يمسكم الشرع بانتقال ما ثبت للوكيل من الملك إلیہ فيثبت لہ كثبوت الملک 
الجبري لہ بموت مورثم. pull)‏ المختار مع رد المحتار: *5/8؛ باب البيع الفاسدء 
سعيد) 

وكذا فى حاشية الطحطاوى على الدر المختار. وفيم أيضاً وأما فى التوكيل بالبيع 
فعلیہ أن يتصدق بثمبما فاده الحموي» قولہ وانتقال الملک إلى الآمر أمر 
SS‏ فلا يمنع بسبب الإسلام بحر. (حاشية الطحطاوى على الدر المختار: 
ov‏ كوئتہ. وكذا فى المبسوط للامام السرخسى: ٠۳/٠١۸‏ ادارة القرآن) 

قال ولو أمر ذمياً بشراء خمر أو بيعبا صح. وبذا عند أبي حنيفة... OY‏ الوكيل 
أصل لنفس العصرف Bolly‏ لحكم التصرف ألا ترى أنه یملک الخمر 
والخنزير بالإرث... ثم يتصدق بثمن الخمر إن uel‏ الوكيل لہ لتمكن الخبث 
فیہ لقولم علیہ السلام إن الذى حرم بيعبا حرم شرائها وأكل ثمنبا. (تبيين 
الحقائق: e [on‏ ملتان) 


وف الفتاوى البندية: ولو وكل المسلم ذمياً ببيع الخمر أو شرائہ جازفي قول gl‏ 
حنفية وقالا: لا يجوز. (الفتاوى البندية: en] we‏ فصل فى بيع المحرمات) 


Allah ta‘ala knows best. 
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SILENT PARTNERSHIP 


The salary of an employee in a mudarabah agreement 
Question 


Khalid and Rashid started a business on the basis of mudarabah. Khalid 
did the work while Rashid provided the capital. They employed one 
employee, bought a vehicle and began selling their goods in various 
cities. I have the following questions in this regard: 


1. Who is responsible for the salary of the employee and the 
expenses for the vehicle? 


2. Assuming the business does not make a profit, who will bear 
the responsibility for these two [the employee and the 
vehicle]? 


Answer 


In a mudarabah agreement, the mudàrab is merely an amin when the 
owner gives the goods over to him. Once he starts exercising his will 
over the wealth [e.g. starts selling it], then he is a representative on 
behalf of the owner. He is a partner in whatever profits are made. 
Apart from this, it is invalid to make him liable for any type of loss. If, 
at the time of the agreement, he was made a partner in the profit and 
loss, this condition will be invalid. The mudarab will not be a partner 
in the losses. 


وحکمہا نہ امین بعد دفع المال إلیہ ووكيل عند العمل وشريك عند الربح. 
(البحر الرائق: 07/234 کوئتہ) 


(ويطل الشرط) bas‏ الخسران على المضارب. (رد المحتار: co A‏ سعيد) 


In the present case, Khalid is the mudarab and Rashid is the owner of 
the wealth. The vehicle and employee expenses for the running of the 
business will be paid from the mudarabah wealth. Khalid does not 
have to bear any expenses apart from his effort. If the business makes 
a profit, the expenses will be deducted first. After that, the balance will 
be distributed between the two. If the business did not make a profit, 
the expenses will be paid from the capital. The mudarab [Khalid] is not 
responsible for the expenses. 


817 


Jy‏ الإبضاع والإيداع واستئجار العمال للأعمال واستئجار المنازل لحفظ 
الأموال واستئجار السفن والدواب ولہ أن يرين ويرتهن AJ‏ (البحر الرائق: 


[ew‏ کوئتہ) 
(فإن ربح أخذ SW‏ ما أنفق من رأس الال أى ما أنفقم المضارب فإذا 
استوف راس مالم وفضل شيء اقتسماه OY‏ ما xil‏ يجعل كالبالك وأشار 
Canal!‏ إل aas de Gas ol cojus ol‏ عق JU‏ المشارية peed] d‏ فيل 
الربح وإلى sl‏ لو لم يظبر ربح لا شيء على المضارب. (البحر الرائق: V/V‏ 

کوئتہ) 


يمتني النفقة أن يحتسب من الربح إن كان وان لم يڪن فبي من راس المال. 
(الفتاوى البندية: ۳١٠/ء)‏ 


CEA do رليك كال واذا‎ Hea ليا‎ c E فل‎ 
لأ يوت‎ asl 'الشرط‎ Us OY cb tll يعيبر ذلك‎ S رقفل الصاوت‎ ole 


قطع الشركة فى الربح ولا الجہالة فيه فلا يكون مفسداً ويبطل الشرط. 
(شرح المجلة لمحمد خالد الاتاسى: cem‏ المادة: (ves‏ 

Allah ta‘ala knows best. 

Office expenses in a mudarabah agreement 


Question 


Who will be responsible for the office expenses in a mudarabah 
agreement? 


Answer 


In a mudarabah agreement, the mudarab is a representative on behalf 
of the owner in the actual work of the business. Therefore, all 
expenses of the mudarabah will be paid from the capital. If the 
business makes a profit, the capital will be refilled. The remaining 
profits will be divided between the two. If the business does not make 
a profit, the mudarab is not responsible to pay for anything. At the 
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same time, the mudarab will not receive anything in exchange for his 
work. 


yall‏ المختار: 


(ويملك المضارب ف المطلقة) التي لم تقيد بمكان أو زمان أو نوع (البيع 
..والشراء والتوكيل ee‏ والسفر برأ Lay‏ ...والابضاع) أى دفع JUI‏ 
بضاعة... (ويملك الإيداع والرهن OLE Wy‏ والإجارة والاستئجار). By‏ رد 
je cl eM ai) jlo!‏ العنال فال jyul‏ لفل 
الأموال والسفن والدواب... والأصل أن العصرفات فى المضاربة ثلاثة أقسام: 
قسم ہو من باب المضاربة» وتوابعہا فیملکہ من غير أن يقول لہ اعمل ما بدا 
لک كلتوكيل بالبيع والشراء والربن والارتبان والاستئجار والإيداع 
والإبضاع والمسافرة. (الدر المختار مع رد المحتار: ofita‏ كتاب المضاربة» 


con 


SS GLOW من راص‎ syle zs Les SN i Sol. 
ما أنفقم‎ OV ربح فان استوفاه أو فضل شيء من الربح اقتسماه على الشرط‎ 
لم يظبر ربح فلا شيء علیہ‎ Oly etl يجعل كالبالك والہالک يصرف إلى‎ 
قولہ من رأس»‎ el رد المحتار: قولہ ويأخذ أى من‎ gy المضارب.‎ ol 
مائة‎ JU المضارب من راس‎ gab مثلاً‎ Wi وحاصل المسألة أنه لو دفع لہ‎ 
KUI يأخذ المالك الربح بدل المائة التي أنفقها المضارب ليستوف‎ Ble وربح‎ 
جميع رأس مالم فلو كان الربح في بذه الصورة مائتين يأخذ مائة بدل الحفقة‎ 
المضاربة»‎ OLS »ه/٠١۸ ويقتسمان المائة الغانية. (الدر المختار مع رد المحتار:‎ 


TEM 
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فتاوئ قاضيخان: 
a posl eo ous‏ مو م sales le‏ و جار d 8 SY)‏ 
QUI‏ واستئجار الدواب للحمل واستئجار المكان والسفر. (فتاوى قاضيخان 
tol‏ الفتاوى البندية: env‏ فصل فى ما يجوز للمضارب على المضارية) 
وللاستزادة انظر: (الفتاوى البندية: [vw‏ باب فى نفقة المضارب. والجوبرة 
النيرة: MY‏ وشرح المجلة: لمحمد خالد الاتاسى: ٠٦۳/١‏ المادة: (Xv‏ 

Allah ta‘ala knows best. 


When the condition of work is laid on the owner 


Question 


A person gave goods to someone and entered into a mudarabah 
agreement with him on the condition that profits will be shared 
equally between the two. However, he attached this condition that the 
owner will also work with the mudarab. Is a mudarabah agreement of 
this nature permissible? If it is not, how can it be made permissible? 


Answer 


This mudarabah agreement is invalid. A mudarabah agreement 
becomes invalid when the condition of work is laid on the owner. 


yall‏ المختار: 

واشتراط عمل رب المال مع المضارب مفسد للعقد لأنہ يمنع التخلية فيمنع 
المجلة: ec / vv‏ المادة: (Xv‏ 

TA‏ قا Z‏ ^ ضيخان: 

المضاربة تفسد بأشياء... ومنها إذا شرط فى المضاربة عمل رب JU‏ مع 
المضارب oY‏ ذلك يمنع التخلية بين JU‏ والمضارب. Syl)‏ قاضيخان 
بہامش البندية: en vw‏ كتاب المضاربة) 
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وفى الفتاوى البندية: ob‏ شرطا أن يعمل رب المال مع المضارب تفسد 
المضاربة سواء كان SOW‏ عاقداً أو غير عاقد. (الفتاوى البندية: 4/۲۸١‏ 
كتاب المضاربة. وبدائع الصنائع: ٥۵‏ سعيد) 

After the mudarabah agreement is invalidated, it could be corrected as 
follows: The agreement must be changed into a partnership. For 
example, if the capital is R10 000.00, the owner must give some of it to 
the mudarab as a loan. The latter must then accumulate it in the 
capital as a partnership. The profits will be shared equally between the 


two. Once the agreement terminates, the owner will collect the money 
which he loaned. 


لا يشترط فى الشريكين شركة عنان کون رأس مالبما متساوياً بل يجوز کون 
رس مال أحدبما أزيد من رأس مال الآخر وکل واحد منبما لا يكون مبوراً 
على إدخال جميع نقده إلى رأس المال بل يجوز أن يعقد الشركة على Spek‏ أو 
lads de‏ هم فده Ad‏ جور أن يكون Ll‏ فضلة de‏ راس LU‏ 
تصلح أن تحكون رأس مال شركة كنقدبما Ue) See‏ مع شرحها لمحمد 
خالد الاتاسى: ۲۹۲/ء» المادة: (wo‏ 

الدر المختار: 

وأما عنان... ولذا تصلح Lle‏ وخاصاً ومطلقاً ومؤقتاً ومع التفاضل ف JUI‏ 
دون الربح وعكسء وببعض JU‏ دون بعض. Sy‏ رد المحتار: قولہ ومع 
التفاضل ف المال دون الربح oll‏ ون SUG call Lose‏ و الان Sa:‏ 
واشترطا التساوي فى الربح. (الدر المختار مع رد المحتار: 4/۳١‏ 2712 سعيد. 
وبدائع الصنائع: 65 سعيد) 

وف الفقہ الحنفى وأدلعہ: شركة العنان لا تقتضى التساوى» فيصح العفاضل 
بينبما بالمال ويصح التساوي ف JUI‏ ويتفاضلان فى الربح لأن الربح تارة 
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يستحق by JUL‏ بالعمل بدلالة المضاربة. (الفقم الحنفى وادلتہ» te‏ 


بيروت) 
Mu'amalat Ke Shari Ahkam:‏ 0010 


Two or more people become partners in such a way that each one is 
not equal to the other in the capital, work, rights and profits. Each 
partner is merely a representative of the other; he is not his kafil. For 
example, Zayd and ‘Umar get into a partnership. Zayd brings a capital 
of one thousand rupees and ‘Umar brings one thousand five hundred 
rupees. They agree to share the profits in the same proportion [as the 
capital]. This will be referred to as shirkat-e-‘inan.’ 


Allah ta‘ala knows best. 
When the owner works without a precondition of work 
Question 


No work was preconditioned on the owner, but he does it voluntarily. 
Is this permissible? 


Answer 


No work is preconditioned on the owner in a mudarabah agreement. 
Each one is free from the other. The owner is like a stranger. If he 
works voluntarily - i.e. he helps the mudarab - it will be permissible. 
This will not invalidate the mudarabah agreement. 


البداية: 
ob‏ دفع شيئاً من مال المضاربة إلى رب المال بضاعة فاشترى رب المال وباع 
ف Lal lacus Viel) jade‏ رة alee oY‏ فير ees ad‏ وضار 
التصرف حقاً للمضارب فيصاح رب المال وكيلاً عنم فى التصرف والإبضاع 
وکل als d gee: We‏ لاف bp‏ العم ale‏ ىالا يداه AX]‏ 
يمنع العخلية. (البداية: (v [e‏ 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 2, p. 23. 
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شرح العناية: 

Be التضارف دولك أن‎ as Cas وقد قيس كنار‎ tle a iol 
استعانة» ولا صح استعانة‎ SY والإبضاع توكيل‎ «S33 ورب المال صالح‎ 
فلا يكون استرداداً»‎ JU لکونہ أشفق عل‎ dsl Ju! فرب‎ ab المضارب‎ 
يمنع العخلية. فإن قيل: رب المال لا‎ SY العمل عليه اداد‎ bat GA 
يصلح وكيلاً لأن الوكيل من يعمل في مال غيره» ورب المال لا يعمل في مال‎ 
JU! رب الال يعد العخلية ضار 6الأجدى عن‎ ob Gel JU ob one 
فجاز توكيلہ. (شرح العناية ببامش فتح القدير: 8/696 دار الفكر)‎ 


ولم bit‏ عملم ثم استعان بم على العمل أو دفع JUI‏ بضاعة جاز OY‏ 

الاستعانة لا توجب خروج المال عن يده وسواء كان SOU‏ عاقداً أو غير عاقد. 
e»)‏ الصنائع: 6 سعيد) 

Allah ta'ala knows best. 

When the owner works as an employee 


Question 


After the mudarabah agreement was concluded, the mudarab 
employed the owner as a paid employee. Is this permissible? 


Answer 


It is impermissible to employ the owner as a paid employee. This will 
invalidate the mudarabah agreement. Yes, he may work as an 
assistant. 


وقد قالوا فى المضارب إذا دفع JUI‏ إلى رب JUI‏ مضاربة بالغلث فالمضاربة 
الغانية فاسدة والمضاربة الأوك على WE‏ جائزة والربح بين رب JUI‏ وبين 
bs bb de Gylall‏ الها رة :الأول Las Ll JU oy) gel Vy‏ 


المضاربة الغانية فلأن يد رب المال يد ملك ويد KU‏ مع يد المضارب لا 
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يجتمعان فلا تصلح المضاربة الشانية ويقيت المضاربة الأولل على حالبا... OY‏ 


رب المال يصير معيناً للمضارب والإعانة لا توجب إخراج JW‏ عن يده فيبقى 

aai‏ الأول ولأ gol‏ لوت SY JU‏ غيل ف She‏ نسو فلا بستحن الجر 

(بدائع الصنائع: 6 كتاب المضاربة» سعيد. وكذا فى شرح led‏ 
ec [v c e Vcl‏ المادة: (Xv‏ 

Allah ta‘ald knows best. 

Specifying the profit in a mudarabah agreement 


Question 


Hamid works as a commission agent. Mahmüd gave him two million 
rands to do business with it according to the Shari'ah. He laid down 
the condition that he will make more than R400 000.00 profit in one 
year. Whatever amount is more than this will be distributed equally 
between the two. For example, if Hamid makes a profit of R600 000.00, 
he will receive R100 000.00. But if he makes only R400 000.00, he will 
not receive anything. If any losses are suffered in the sale and 
purchase of shares, the owner will bear the losses. What is the ruling 
in this regard? Is it permissible? 


Answer 


The essence of this agreement is that whatever profit is made in this 
business, the owner will receive 2096 of the capital. Any profit more 
than 2096 will be shared equally between the owner and the mudarab. 
The jurists state that all scenarios where a certain profit is specified 
for one of the parties, or the distribution is made after excluding a 
certain amount of the profit are impermissible. This is because it is 
possible that a profit more than the specified amount will not be made. 
In such a case, one party will be deprived. Furthermore, it is not 
permissible for either one to specify the percentage of the capital. 


ومن شرطہا: أن يكون الربح Gus‏ مشاعاً لا يستحق أحدبما درابم مسماة 
من الربح» oY‏ شرط ذلك يقطع الشركة بينيماء ولا بد منها كما في عقد 
الشركة eb by‏ القديرة OY‏ اشتراط Le thine els‏ يتف d‏ ضور 
متعددة مذكورة في معتبرات الفتاوى كالبدائع وال وفوا مها أن 
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شرطا أن يكون لأحدبما BE‏ دربم من الربح أو أقل أو أكثر والباقي للآخر 
ومنہا: أن شرطا لأحدبما نصف الربح أو ثلثہ إلا عشرة درابم» ومنها: أن 
شرطا لأحدبما نصف الربح أو ثلثہ ويزاد عشرة» وفي كل ذلك تفسد المضاربة 
بناء على أن كل واحد من الشروط المزبورة يقطع الشركة فى الربح SY‏ ريما لا 
يربح إلا القدر المسمى أو أقل كما صرحوا بہ. (البداية مع فتح القدير: 44۸ 
OLS 4‏ المضاربة» دار الفكر) 


شرح المجلة: 

ell‏ أن يكون جزءاً شايعاً قل أو كثر JS‏ لنصف أو الغلث OY‏ الشركة فى 
الربح إنما تتحقق بہ ge‏ لو شرطا لأحدبما BE‏ من الربح مثلاً أو مائة مع 
eda‏ أو الشلث إلا مائة والباقي للآخر لم تجز المضاربة soe SY‏ إلى قطع 
الشركة فى الربح لجواز أن لا يربح إلا ذلك القدر. زيلىء» وحاشية للشلبي. 
الغالث: أن يكون المشروط للمضارب مشروطاً من الربح حتى لو شرطا Gus‏ 
من رأس JUI‏ أو منہ ومن الربح فسدت المضاربة كما فى البندية عن المحيط. 
cA)‏ المجلة محمد خالد الاتاسى: eee‏ تحت المادة: (very‏ 

المضاربة تفسد بأشياء منها إذا شرط لأحدبما من الربح ما يقطع الشركة نحو 
أن يجعل لم درام مسماة BL‏ أو أقل أو AST‏ فسدت. deus)‏ قاضيخان 
بہامش البندية: en vw‏ كتاب المضاربة) 

وللاستزادة انظر: gle)‏ الصنائع: 7 سعيد) 


0010 Mu'amalat Ke Shari Ahkam: 


Nowadays, a new type of partnership has become common. A shop or 
factory owner says to his relatives or friends: “Put in so much money 
into the business and you will receive this percentage of profit 
monthly.” The relative puts in that money and receives the specified 


825 


amount of profit every month. People generally consider this to be a 
lawful business, whereas it contains several wrongs: 


1. Specifying a profit on the capital in any business is the same as 
giving a loan and collecting interest on it. This is explicitly haram.' 


However, a correct and permissible form of a mudarabah agreement is 
for the profit between Hamid and Mahmid to be agreed upon on a 
percentage basis. For example, whatever profit is made, 80% will be for 
Mahmid and 20% for Hamid. This will be permissible. 


Allah ta‘ala knows best. 
When expenses are paid from the capital 


Question 


In a mudarabah agreement, the mudarab laid down the condition that 
he will collect all his house expenses from the capital. Is it permissible 
to lay down such a condition? 


Answer 


If in a mudarabah agreement the mudarab is living in his town/city 
where he conducts the business, then it will be impermissible for him 
to collect his house expenses from the capital. Laying down a 
condition of this nature will invalidate the agreement. Yes, if he does 
business in other cities, he may collect money for his boarding and 
lodging from the capital. It is impermissible for him to collect 
anything more. Once profit is made in the business, the capital will be 
replenished. They will then share the remainder of the profits. 


شرح المجلة: 

القالث: أن يحون المشروط للمضارب مشروطاً من e‏ حق (s ba y‏ 
من رأس المال أو منہ فسدت المضاربة. (شرح المجلة لمحمد الاتاسى: &[vwv‏ 
تحت المادة: o‏ وكذا فى الفتاوى البندية: (tay‏ 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 2, p. 25. 
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yall‏ المختار: 


وإذا سافر ولو یوماً فطعامہ وشرابہ وکسوتہ ورکوبہ وکل ما يحتاجم عادة أى في 
عادة التجار بالمعروف في ob WL‏ عمل ف pall‏ سواء ولد فيم أو اتخذه blo‏ 
فنفقتہ في مالم... ويأخذ المالك قدر ما أنفقء المضارب من رأس الال إن كان 
ثمة ربح فإن استوفاه أو فضل شيء من الربح اقتسماه على الشرط لأن ما أنفقم 
يجعل كالبالك والہالک يصرف إلى الربح. وف رد المحتار: قولہ ولو OV beg‏ 
العلة في وجوب النفقة حبس نفسہ UY‏ فعلم أنه ليس المراد بالسفر 
الشرعي بل المراد أن لا يمكنم المبيت في منزلم» ob‏ أمكن sl‏ يعود إليء في 
ليلة فبو كالمصر لا نفقة لم. (الدر المختار مع رد المحتار: ooy‏ فصل فى 
المتفرقات» سعيد) 

الفتاوى الطندية: 

إذا عمل المضارب فى المصر فليست نفقتم فى المال وإن سافر فطعامء وشرابم 
وکسوتہ ورکوبہ معناه شراء وكراء في مال المضاربة فلو بقي شيء في يده بعد ما 
قدم مصره رده فى المضاربة ولو كان خروجم دون السفر إن كان بحيث يغدو ثم 
يروح فيبيت بأبلم فبو بمنزلة السوقي فى ob pall‏ كان ese‏ لا يبيت باپلہ 
فنفقتہ في مال المضاربة كذا فى البداية. والحفقة بي ما يصرف إلى الحاجة 
الراتبة وبي الطعام والشراب والكسوة وفراش ينام علیہ والركوب وعلف 
دابتہ كذا فى حيط السرخسى... وسبيل النفقة أن يحتسب من الربح إن كان 
oly‏ لم يڪن فبي من رأس OV JUI‏ النفقة جزء بالك والأصل ف الہلاک 
أن ينصرف أولاً إلى الربح كذا فى المحيط... gail OB‏ من مال المضاربة ligt‏ 
على نفسم قبل أن يشترى بم daa B‏ رب المال راس JU‏ بكمالء كذا فى 
حيط السرخسى. (الفتاوى البندية: ev‏ باب فى نفقة المضارب) 
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وللاستزادة انظر: (بدائع الصنائع فى ترتيب الشرائع: vef vo‏ سعيد) 
Allah ta‘ala knows best.‏ 
Specifying a monthly amount for the owner‏ 


Question 


Zayd gave a shop to ‘Amr so that he may conduct a business there. The 
entire capital and stock belong to Zayd. ‘Amr will conduct the business 
but Zayd laid down the condition that whether profits are made or 
not, he will collect R10000.00 monthly from ‘Amr. What type of 
agreement can this be classified as? Is such an agreement permissible? 


Answer 


This agreement is called mudarabah. It is impermissible for the owner 
to specify a monthly amount in a mudarabah agreement. In fact, such 
a condition invalidates the agreement. Furthermore, because this 
amount is similar to usury, it is haràm to collect it. 


الهداية: 

ومن شرطها (المضاربة) أن يكون الربح با eles‏ و Lysol‏ 
درابم مسماة من الربح OY‏ شرط ذلك يقطع الشركة بینہما ولا بد منها كما 
في عقد الشركة» فإن شرط زيادة عشرة فلم أجر مثلم لفساده فلعلہ لا يربح 
إلا بذا القدر فيقطع الشركة فى الربح. (البداية: 2/608 OLS‏ المضارية) 

شرح العناية: 

ومن شرط المضاربة أن يكون الربح بينهما مشاعاً ومعناه أن لا يستحق 
أحدبما درابم من الربح مسماة» oY‏ شرط ذلك يناف الشركة المشروطة 
byt‏ والمنافى لشرط جواز الشيء مناف لہ وإذا ثبت أحد المتنافيين انتفى 
الآخر كما إذا ثبت الوجود انتفى العدم. (العناية شرح البداية على بامش فتح 
القدير: ۸/4١۸‏ دار الفكر) 
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ومنها أن يكون المشروط لكل واحد منبما من المضارب ورب المال من الربح 
جزءا شائعا نصفا او ثلثا او ربعا فإن شرطا عددا مقدرا بان شرطا ان يكون 
لأحدبما Ble‏ دربم من الربح أو أقل أو AST‏ والباق للآخر لا يجوز والمضاربة 
فاسدة» oY‏ المضاربة نوع من الشركة وى الشركة فى الربح وبذا شرط يوجب 
قطع الشركة فى الربح لجواز أن لا يربح المضارب إلا بذا القدر المذكور فيكون 
ولك Lowe‏ دون gases WS‏ الشركة WG‏ ك ن AX) Una Spas!)‏ 
(بدائع الصنائع: 27/5 US‏ المضاربة» سعيد) 


وللاستزادة انظر: (الكفاية شرح البداية على بامش فتح القدير: ۷/١۸‏ 
مكتبم رشيديم. وتبيين الحقائق: co/ot‏ ملتان. والاختيار لتعليل المختار: Y [ey‏ 
الجوبرة النيرة: Yen‏ والدر المختار مع رد المحتار: ef‏ والفتاوى البندية: 
۷ والبحر الرائق: 07/516 كوئتم. والفتاوى السراجية» ص or)‏ وامداد 
الفتاوى: 46/". واحسن الفتاوى: Veto‏ وجديد معاملات کے شرعى احكام: 
(s/s0‏ 
Allah ta'alà knows best.‏ 
When the profit is unknown‏ 


Question 


Khalid gave some money to Bakr and said: "Do business with it, and I 
will give you something." He did not specify an amount clearly - 
neither percentage-wise nor an amount. What is the ruling with 
regard to such an agreement? 


Answer 


This is a mudarabah agreement but has been rendered invalid due to 
ignorance of the profits. When a mudarabah is invalidated, the 
mudarab will receive a payment which is normally paid in such 
situations. 
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شرح المجلة: 
يشرط ون GS sail d$ nS ol]‏ :رامن امال Rae usse‏ 
العاقدين من الربح جزءاً شايعاً كالنصف والغلث... وقول بذه المادة: وتعيين 
نصيب كل منهما من الربح معلوماً ge‏ لو كان ob Sue‏ شرط للمضارب 
جزءاً أو eh‏ أو ردد بين النصف والغلث مغلا تكون OY idi‏ الربح بو 
المعقود علیہ وجہالتہ توجب فساد العقد. (شرح المجلةء لمحمد خالد الاتاسى: 
ec / vv‏ المادة: (sory‏ 
الحداية: 
وكل شرط يوجب جبالة فى الربح يفسده لاختلال مقصوده. (البداية: ev /SOA‏ 
الكفاية: 
شرح البداية على بامش فتح القدير: ۷/٤٠١‏ مكتبم رشيديم) 

Allah ta‘ala knows best. 


An invalid mudarabah 
فتاوى قاضيخان:‎ 
JU وإذا عمل المضارب فى المضاربة الفاسدة وربح كان كل الربح لرب‎ 
EN وق‎ E ميات‎ sl اللاي‎ oy لقا ناما‎ Vo asa 
hel de بقاضيخات‎ bs) Leb عل الأجير كان ل لجر فل‎ U5) aul 
(v/v البندية:‎ 


830 


بدائع الصنائع: 
Ul;‏ حكم المضاربة الفاسدة... ولا يستحق النفقة ولا الربح المسمى als‏ لم 
أجر مثل عملء سواء كان فى المضاربة ربح أو لم يكن OY‏ المضاربة الفاسدة 
في معنى الإجارة الفاسدة والأجير... إنما يستحق أجر المثل. (بدائع الصنائع: 
NA‏ سعيد) 

الدر المختار: 

إجارة فاسدة إن فسدت فلا ربح للمضارب حينئذٍ بل لہ جر مثل عملم 
مطلقاً ربح أو لا بلا زيادة على المشروط BIE‏ لمحمد والغلاثة. وفي رد 
المحتار: قولہ مطلقاً ہو ظابر الرواية» قبستافى. قولہ ربح أولا وعن BN‏ يوسف 
إذا لم يربح لا أجر لہ وسو الصحيح لغلا تربو الفاسدة على الصحيحة BEL‏ 
ومثلء في حاشية ط عن gall‏ قولہ eed BE‏ فیہ إشعار بن GIL!‏ 
فيما إذا ربح وأما إذا لم يربح فأجر المثل Wh‏ ما بلغ لأنہ لا geen‏ تقدير 
بنصف الربح المعدوم كما فى الفصولين لكن ف الواقعات ما قالہ أبو يوسف 
مخصوص بما إذا ربح وما قالہ محمد إن لہ أجر المثل بالغاً ما بلغ فيما ہو أعم» 
al) Qua‏ المختار مع رد المحتار: 00/167 سعيد) 


شرح المجلة: 

استحقاق رب المال للربح بمالہ فيكون جميع الربح لہ فى المضاربة الفاسدة 
EG ied Bs Ua‏ الور see Nes A‏ لدان des pall‏ 
حين العقد ولا يستحق Ja s‏ إن لم يكن ربح. اعتباراً بالمضاربة 
الصحيحة لأنبما رضيا أن يكون للعامل جزء من الربح لو حصل وبالحرمان 
إن لم يحصل ولو أوجبنا علي أجراً عند عدم الربح أو زيادة على المسمى إذا 
ربح» لربت الفاسدة على الصحيحة. وبذا قول al‏ يوسف وو الصحيح كما في 


831 


رد المحتار عن GEL!‏ ومثلہ فى الطحطاوي عن العيني. By‏ حاشية Ql‏ 
السعود عن ابن الفرس: وعند محمد وبو ظابر الرواية» SI‏ يحب أجر المثل 
مطلقاً ربح أو لم يربح زاد على المسمى أو لا بذا ما نقلہ فى الشرنبلالية عن 
التبيين وشرح المجمع والخلاصة» لأنہ لا يستحق المسمى لعدم الصحة ولم 
يرض بالعمل oly Ge‏ أجر الأجير يجب بتسليم المنافع أو بتسليم العمل وقد 
وجد تسليم كل منہما Ly‏ زيلعي. وقيل الخلاف بينبما فيما إذا ربح Lely‏ إذا لم 
يربح فأجر المثل Wh‏ ما ab‏ وقد علمت أن الصحيح ما مشت عليم المجلة 
فى بذه المادة. (شرح المجلة» محمد خالد الاتاسى: e vw‏ المادة: (ver‏ 


0010 Mu‘amalat Ke Shar'i Ahkam: 


If a mudarabah agreement becomes invalid because of an invalid 
condition, the agreement will be concluded as follows: 


All the profits which were accrued from the agreement will go to the 
owner of the goods. The mudarab will receive a wage which is 
normally given in such situations. However, the amount should not be 
more than the agreed-upon profits. Even if no profits were made, the 
mudarab will be eligible for a payment. 


In short, when a mudarabah agreement becomes invalid, the mudarab 
has to receive a wage which is normally given. This is according to 
Imam Muhammad rahimahullah - which is the zahir ar-riwayah. And 
irrespective of whether a profit is made or not. This is gauged from the 
texts of al-Hidayah and Qadi Khan. However, Muhammad Khalid Atasi, 
the annotator to al-Majallah, says that the view of al-Majallah is correct. 
That is, when there are no profits, the person will not receive 
anything. 


Allah ta‘ala knows best. 
When a mudarab makes an agreement with his own company 


Question 


Someone gave R100 000.00 to Zayd on the basis of mudarabah. He used 
this money to buy timber-associated products. Can Zayd sell these 
goods to his own company? 
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Answer 


If Zayd is the sole owner of his company, then selling these goods to it 
is synonymous to selling them to himself. We learn from a text of 
Fatawa Bazzáziyyah that an agreement of this nature is permissible if 
the permission of the owner is obtained. If Zayd is one member of the 
company, even then there is the possibility of accusation [conflict of 
interests]. Therefore, he will be permitted to sell those goods provided 
they are sold at the market rate. He cannot sell them at a lower price. 
If he does, the owner of the goods will suffer loss; and a mudarab 
cannot do anything which could harm the mudarabah agreement. 


الفتاوى البزازية: 


الوكيل بالبيع يولك Ou Nae Leica‏ سق راتما 
فیبیعہ من غيره ثم دشتريم ملم... yl ol‏ الموكل انه قتعم قرع Sa‏ ا ذه 
الصغار أو تمن لا يقبل لہ شہادتہ فباع منہم جاز. (الفتاوى البزازية على 
بامش البندية: ١۷٠/ه»‏ الرابع فى البيع) 

all‏ المختار: 


لا يعقد وکیل البيع والشراء مع من ترد شہادتہ لہ للتبمة وجوازه بمثل القيمة 
إلا من عبد ومکاتبہ إلا إذا أطلق لم الموكل ك بع ممن شئت فيجوز بيعم ed‏ 
بمثل القيمة اتفاقاً.. وف السراج: لو صرح بہم جاز إجماعاً إلا من نفسم 
وطفلہ وعبده غير المديون. وفي رد المحتار: قولم إلا من نفسہء وف السراج: لو 
أمره بالبيع من بؤلاء فإنہ يجوز إجماعاً إلا أن یبیعہ من نفسہ أو ولده الصغير 
أو عبده ولا دين عليم فلا يجوز قطعاً وإن صرح بم الموکلء الوكيل بالبيع لا 
يملك شراءه لنفسم... (بزازية) كذا فى Goad‏ ولا يخفى ما بينبما من المخالفة» 
وذكر مثل ما فى السراج ALAS‏ عن المبسوط» ومثل ما فى البزازية فى 
الذخيرة عن الطحاوي of,‏ فق HEM‏ قولين gh WE‏ يدغي أنم iue N‏ 
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بینہما. (الدر المختار مع رد المحتار: cett cofon‏ سعيد. وكذا فى البحر الرائق مع 
الحاشية منحة الخالق: ev [vw‏ کوئتہ) 


إذا اشترى المضارب أو باع من لا تقبل شہادتہ بسبب القرابة أو الزوجية أو 
SU‏ كمكاتبہ والعبد المديون OB‏ كان البيع والشراء بمثل القيمة جاز عندبم 
ol Lae‏ كان مما لا يتغاين الناس بمثلء لا يجوز عنديم جميعاً ob‏ كان V‏ 
يتغابن الناس في مثلہ لم يجر عند yl‏ حنيفة وعنديما يجوز إلا من مكاتبم 
وعبده المديون بكذا فى المحيط. (الفتاوى البندية: (ejat‏ 


فتاوى الشای: 


ولیس لہ أن يعمل le‏ فیہ ضرر ولا ما لا يعملء التجار. (فتاوى الشاى: 
60/104 سعيد) 
Ahsan al-Fatawa:‏ 


According to one view, a mudarab can make an agreement with 
himself after obtaining the permission of the owner of the goods.’ 


Allah ta‘ala knows best. 
A mudarab entering into a tawliyah agreement 


Question 


If the mudarabah agreement is general in nature, is it permissible for 
the mudarab to enter into a bay‘ tawliyah agreement? 


Answer 


In a general mudarabah, a mudarab cannot do anything which could 
cause harm and losses, nor can he do anything which is not a common 
practice among the traders. Apart from this, he can do anything which 
is connected to the business. Therefore, he will be permitted to enter 
into a tawliyah agreement. In fact, there are occasions when he has to 


1 Ahsan al-Fatawa, vol. 7, p. 248. 
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do this. For example, the value of the item may have dropped, or he 

wants to do a favour to the buyer because the latter has benefited the 

mudarab or may benefit him in the future. However, this should not be 

done perpetually. It may be done occasionally when wisdom demands 
it. 

المبسوط: 

قال رحمم الله تعالى: وإذا دفع إلى رجل We‏ مضاربة ولم يقل اعمل فيم Sio‏ 

فلم أن يشترى بم ما بدا لہ من أصناف التجارة ويبيع SY‏ نائب عن صاحب 

(S/YA فى العجارة. (المبسوط للامام السرخسى:‎ SUI 

الدر المختار: 


(ويملك المضارب فى المطلقة) التي لم تقيد بمكان أو زمان أو نوع (البيع) ولو 
فاسداً (بنقد ونسيئة متعارفة والشراء والتوكيل Ce‏ والسفر Íp‏ وبحراً)... 
Slay‏ الإيداع Gully‏ والارتبان والإجارة والاستئجار... لأن كل ذلك من 
ane‏ التجار. وفي رد المحتار: ولیس old‏ يعمل mile‏ ضرر ولا ما لا يعملم 
العجار. (الدر المختار مع رد المحتار: 00/144 سعيد) 

Atle‏ اللخطاوفة 


قال الصدر الشبيد: العصرفات فى المضاربة ثلاثة أقسام: قسم ہو من باب 
المضاربة وتوابعبا فيملكها بمطلق cole‏ وو الإيداع والإبضاع والإجارة 
والاستئجار والربن والارتبان وما atl‏ ذلك الخ. (حاشية الطحطاوى على 
الدر المختار: env‏ کوئتہ) 
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Saks‏ قا z‏ ^ ضيخان: 
وللمضارب أن يعمل ما بو من عادات التجارة وبو الاتضاع والإيداع 
واستئجار الأجراء لحفظ المال واستئجار الدواب للحملء الخ. (فتاوق 

(v/v قاضيخان ببامش البندية:‎ 
Allah ta‘ala knows best. 


The owner collecting rent for his premises 


Question 


Hamid gave his shop to Mahmüd for the latter to conduct a business in 
it. The entire capital belongs to Hamid. Mahmüd merely runs the 
business. Hamid said to him: "I will collect R10 000.00 as a monthly 
rental for my shop irrespective of whether the business makes a profit 
or not." Is such an agreement permissible? 


Answer 


We learn from the statements of the jurists that a mudarab can enter 
into an agreement with the owner. A rental agreement is also an 
agreement. In this case, the owner can collect a monthly rental of 
R10 000.00 from the mudarab. 


الدر المختار: 

ولو شرى من رب امال بالف Lae‏ شراه رب المال بنصفم رابح بنصفم وكذا 
المحتار: قول وكذا عكسہ وو ما لو كان البائع المضارب والمسألة ob Ute‏ 
شرى رب المال بالف عبداً شراه المضارب بنصفہ ورأس المال Sl call‏ يرابح 
(وكذا فى البحر الرائق: ١۷؟/۷»‏ كوئتہ. والفتاوى البندية: 2/096 واحسه 
الفتاوئ: ۸١؟/۷)‏ 


Allah ta'ala knows best. 


836 


Limited liability 
Question 


Is it permitted for a person to register his company under a limited 
liability? Is it permissible to buy shares from such a company? 


A short explanation of limited liability 


Limited liability means that the responsibilities of the shareholders are 
limited to their investment. This means that if the company suffers 
losses, then the most the shareholders will lose is their investment. If 
the debts of the company are more, the shareholders will not be 
required to pay more than what they invested.’ 


As per current legal and economic definition, limited liability protects 
shareholders of a company from having to bear more responsibility 
than what they invested in the company or the partnership. If the 
business goes into loss, the most a shareholder will lose is his capital 
investment. The loss will not apply to his personal effects. If the effects 
and possessions of the company are insufficient for paying off its debts 
and obligations, the creditors cannot make claims against the personal 
effects and possessions of the shareholders.’ 


Answer 


According to the Shari'ah, a company together with its shareholders is 
similar to an owner of goods and a mudarab in a mudarabah 
agreement. The shareholders in a company invest their capital and 
become partners in its profits. They do not do any work. The 
shareholders therefore fall under the category of the owners of the 
wealth. 


Most contemporary ‘ulama’ say that a partnership cannot be said to be 
invalid because of limited liability. Islamic jurisprudence has an 
astounding parallel to a limited company. It is ‘abd ma'dhün fi at-tijarah 
(a slave who is permitted to engage in business). The master permits 
his slave to do business. Whatever business he does belongs to his 
master. If he has debts, they will be limited to the value of the slave. 
Anything more than that cannot be demanded from the slave nor his 
master. Here too the creditors may suffer some loss. This is closest to 
limited liability because in a company, the responsibility of the living 


170010 Mu‘amalat Ke Shar Ahkam, vol. 2, p. 42. 
? Islam Aur Jadid Ma‘ashi Masá'il, vol. 5, p. 175. 
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shareholders is ruined. Here too, in the presence of the living master, 
the responsibility of the creditors is ruined.’ 


Ghayr Südi Bank-kart 


Hadrat Maulana Mufti Wali Hasan Sahib rahimahullah - the founder of 
Dar al-Ifta’ Jami'ah al-'Ulüm al-Islamiyyah Binnauri Town - was of the 
view that the sale and purchase of shares is permissible with these 
prerequisites. In Pakistan, the NIT Unit has almost all its capital on the 
stock market. All these companies are limited liability companies. Our 
Dar al-Iftà' has the fatwa of Hadrat Mufti Wal Hasan Sahib 
rahimahullah in which he states that it is permissible to invest in the 
NIT Unit. This fatwa contains the signature of Hadrat Maulana Dr. ‘Abd 
ar-Razzaq Iskandar Sahib in support of the fatwa.’ 


The fact of the matter is that as a company, since the liability of a bank 
is limited, there are no differences in the mutual rights and obligations 
between a mudarab and the owner of wealth in a bank. The 
responsibilities which the Shariah imposes on the owner of wealth 
will remain as they are. In the same way, the responsibilities which the 
Shari'ah imposes on a mudarab will remain as they are. The rule of a 
mudarabah agreement is that if a mudarab suffers a genuine loss - 
without any transgression on his part - then it falls on the owner of 
the wealth. The loss of the mudarab is limited to his efforts going to 
waste. When the bank becomes a mudarab and the depositors are the 
owners of the wealth, if the bank suffers a loss without it committing 
any transgression, the owners of the wealth will bear it as per the 
order of the Sharr'ah and not because the liability of the bank is 
limited.’ 


وما بلك من مال المضاربة يصرف إلى الربح SY‏ تبع فإن زاد البالك على 
الربح لم يضمن ولو فاسدة من مك امين. وفي رد المحتار: قولہ ولو 
فاسدة أى سواء كانت المضاربة صحيحة E‏ فاسدة» وسواء کان الہلاک من 
Le‏ أو slic ga alge AV‏ يغ LA‏ عليز هن اجان واا اعدف 
فيظبر أنه يضمن. (الدر المختار مع رد المحتار: ٠/٠١١‏ سعيد) 


` Islam Aur Jadid Ma ‘shat Wa Tijarat, p. 100. 
? Ghayr 51101 Bank-kari, p. 356. 
° Ghayr 51101 Bank-kari, p. 352. 
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Hadrat Mufti Muhammad Taqi ‘Uthmani Sahib has discussed this issue 
in detail. He also provided answers to the objections which are made 
against it. For details, refer to: Ghayr Sidi Bank-kari, Islam Aur Jadid 
Ma ‘shat Wa Tijarat and Islam Aur Jadid Ma‘ashi Masa’il. 


Objection and a reply to it 


One objection remains. If the company goes bankrupt, then according 
to the rules of mudarabah, all profits which were made from the 
beginning of the agreement by the owner and the mudārab will have 
to be returned. 


إن قسم الربح وبقيت المضاربة ثم بلك JUI‏ أو بعضہ ترادا الربح ليأخذ 
المالك رأس JUI‏ وما فضل بينهما Oly‏ نقص لم يضمن. (الدر المختار: ٠/٠١١‏ 
سعيد) 


An answer to this is that a limited company must make a new 
agreement with its shareholders annually. If the company goes 
bankrupt, only the profits which were made after the new agreement 
will be attached. 


وإن قسم الربح وفسخت المضاربة والمال في يد المضارب ثم عقدابا فہلک 
JUI‏ لم يترادا وبقيت المضاربة SY‏ عقد جديد وبي الحيلة النافعة للمضارب. 
وفي رد المحتار: قولم النافعة للمضارب أى لو خاف أن يسترد منہ رب JUI‏ 
الربح بعد القسمة بسبب بلاك ما بقي من رأس المال وعلم مما مر آنفاً أنم لا 
يتوقف صحة الحيلة على أن يسلم المضارب رأس المال إلى رب المال وتقييد 
الزيلعي بہ sl‏ كما نبہ عليہ gl‏ السعود. (الدر المختار مع رد المحتار: ٠|٦١١‏ 
سعيد) 


To sum up, it is permissible to register a limited liability and to buy its 
shares while observing the previously mentioned conditions. 


Allah ta‘ala knows best. 
Specifying an additional amount for the working partner 


Question 


There are two partners in a business. That is, the capital of both is 
combined. One of them does the work while the other does not. A 
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larger share is specified for the one who does the work. Is this 
permissible? Is this a partnership or mudarabah? 


Answer 


This is essentially a mudarabah agreement in which the worker 
receives an additional percentage, e.g. 80%. For example, Zayd puts in 
R100 000.00 and ‘Umar puts in R100 000.00. Since ‘Umar does the work, 
80% is specified for him and 20% for ‘Umar. This means that 50% of the 
profits are for ‘Umar from his goods. From the remaining 50%, 30% is 
for ‘Umar for his work, and 20% for Zayd because of his goods. The 
partnership will be partnership in profits, which is actually 
mudarabah. 


قال ابن عابدين رحمم الله تعالك فى الشركة: وف pall‏ اعلم أنہما إذا شرطا 
العمل Cue‏ أن تساويا SU‏ وتفاوتا Ley‏ جاز عند علمائنا BW‏ رحمهم 
dus di‏ خلافاً لزفر رہ «dio abl‏ والربح بینہما على ما شرطا ol‏ عمل 
احدبما Oly dax‏ شرطاہ على احدبماء op‏ شرطا الربح بينبما بقدر راس 
مالبما جازء ويتكون مال الذي لا عمل لہ بضاعة عند العامل لم رجہ وعليم 
وضیعتہ وإن شرطا الربح للعامل AST‏ من راس مالم جاز أيضاً على الشرط 
ويكون مال الدافع عند العامل مضاربة» ولو شرطا الربح للدافع أكثر من 
رأس مالم لا يصح الشرط ويكون مال الدافع عند العامل بضاعة لكل واحد 
منہما ربح مالم والوضيعة بینہما على قدر راس مالہما ابدا بذا حاصل ما فى 
العناية. ما فى النہرء قلت: وحاصل ذلك كلم أنم إذا تفاضلا فى الربح فإن 
شرطا العمل عليبما سوية جاز ولو تبرع أحدبما بالعمل وكذا لو شرطا العمل 
على أحدبما وکان الربح للعامل بقدر رأس مالم أو أكثر ولو كان الا كثر لغير 
العامل أو لأقلبما عملاً لا يصح ولہ ربح JU‏ فقط» وبذا إذا كان العمل 
مشروطاً. الخ. (رد المحتار: OLS avv‏ الشركة» سعيد) 
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تقريرات الرافعى: 

(قولہ oly‏ شرطاه على أحدبما op‏ شرطا الربح بینہما بقدر الخ) فى الدرر من 
كنات Xlll bog ye coh ell, as UL; Lal‏ نيليه إلى coy ball‏ 
ge‏ لا يبقى لرب المال فيہ يد لأن JUI‏ يكون BL‏ عنده فلا يتم إلا 
بالتسليم كالوديعة بخلاف الشركة oY‏ المال فى المضاربة من أحد الجانبين 
us fea‏ الات SY‏ يد أن gasal Gola JU Gale‏ 
التصرف فيمء وأما العمل فى الشركة فمن الجانبين فلو شرط خلوص اليد 
لأحدبما لم تنعقد الشركة لانتفاء شرطها وبو العمل منهماء فظابر ما فيبا 
يناف ما نقلہ المحشي ويقال في دفع المنافاة إن شرط العمل منبما شرط 
لعحقيق الشركة وإذا شرط عل أحدبما تكون مضارية أو بضاعة عل ما ذكره 
المحشي تأمل؛ ثم أنم لا حاجة... إلى قولہ وتخصيص العمل بأحدبما يخرج 
المسألة عن أن تكون من مفردات مسائل الشركة بل بي Mum‏ بضاعة إن 
شرط العمل على أحدبما مع التساوي فى الربح ومضاربة إن شرط الفضل 
للعامل. (العحرير المختار على بامش رد المحتار: »/۷١‏ سعيد) 


0010 Mu‘amalat Ke Shari Ahkam: 


In a partnership, there has to be work from both partners. This is a 
precondition and it is not found here. This is why it is not a 
partnership but a mudarabah. If no condition is laid down for the 
owner of the goods to put down goods, there is no objection to it. If it 
is preconditioned, it will still be permissible because of the affinity 
between a partnership (shirkah) and mudarabah. In such a case, 
mudarabah is the basis and shirkah is subordinate. This is why the 
condition of work from both parties has been removed. In the same 
way, together with the condition of work from both partners, it is also 
permissible to have differences in the share of profits because this is 
preferred over the case where shirkah is the basis and mudarabah is 
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the subordinate. This is why laying down the condition of work from 
both partners is not harmful.’ 


Further reading: Islam Aur Jadid Ma'ashi Masa’il, vol. 5, p. 47. 
Allah ta‘ala knows best. 


Giving money to a company on the basis of mudarabah 


Question 


A person gave a certain amount of money to a company for the 
purchase of a tank. The company buys the tank and gives it over to its 
manager who then hires out this tank together with other tanks. The 
acquired profits are then distributed among themselves as follows: 
1596 for the manager, 596 for the company, and the remaining profits 
are distributed among the tank-owners. Does the Shariah permit an 
agreement of this nature? 


Answer 


This is a mudarabah agreement. The owners of the tanks are classified 
as rabb al-mal (owners of the wealth). The company, its manager, etc. 
are classified as mudarab. The mudarabah goods are mixed with goods 
belonging to others and business is done with them through the 
explicit permission of the rabb al-mal or by saying: "Do as per your 
opinion." This is permissible. The profits are specified on a percentage 
basis. This mudarabah agreement is correct and permissible. 


الفتاوى اهندية: 

الأصل أن ما daa‏ المضارب ثلاثة أنواع نوع يملكم بمطلق المضاربة وہو ما 
يكون من باب المضاربة وتوابعبا ومن جملتہ التوكيل بالبيع والشراء 
للحاجة... ونوع لا یملکہ بمطلق العقد ويملكم إذا قيل لہ اعمل برأيك وہو 
ما يحتمل أن يلحق بہ فيلحق بم عند وجود الدلالة وذلك مثل دفع JU‏ 
ملطناوية ast yl‏ إلى She bls, one‏ ا معام أو سال oad‏ لفقا وق 
البندية: efe‏ باب فى ما يملك المضار بمن التصرفات) 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 2, p. 31. 
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yall‏ المختار: 

ولأ yak eM a ste das‏ تلط :مال eas‏ إلا بذ وق Sext Sy‏ 
Wy ados‏ عمال عي US adea! cl‏ الس :ل أذ ون Tales‏ 
التجار في تلك البلاد أن المضاربين يخلطونء ولا ينبونبم OB‏ غلب التعارف 
المحتار: 8 کتاب المضاربة» سعيد) 

فتاوی قاضيخان: 

ball ال و‎ ease sll lilo عدن نا سو هن‎ Olle, 
واستئجار الدواب للحمل واستئجار المكان والسفر. (فتاوئ قاضيخان‎ JUI 
المضاربة).‎ de فصل فى ما يجوز للمضارب‎ tAn ببامش الفتاوى البندية:‎ 
(وكذا فى البحر الرائق: 07/274 کوئتہ)‎ 


شرح المجلة: 

الغاني أن يحون as gh fs gus oss‏ الصف أو OY GLA‏ الشركة فى 
الربح إنما تتحقق بم ge‏ لو شرطا لأحدبما مائة من الربح مثلاً أو مائة مع 
eda‏ أو الغلث إلا مائة والباقي للآخر لم تجز المضاربة soe SY‏ إلى قطع 
الشركة فى gil‏ لجاز أن لا يربح إلا ذلك القدر. «aby‏ وحاشية للشلبي. 
(شرح المجلة لمحمد خالد الاتاسى: ee‏ تحت المادة: (very‏ 


Further reading: Jadid Mu‘amalat Ke Shari Ahkam, vol. 2, p. 23. 


Nowadays, it is common and well-known that other goods are mixed 
with mudarabah goods. There is no need to obtain permission to do 
this. This is clear from the text of Shami rahimahullah. 


Allah ta‘ala knows best. 
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Terminating a mudarabah 


Question 


Zayd and ‘Umar started a mudarabah in 2002. Zayd's share (as the 
owner of the goods) was specified as 25% and ‘Amr’s share (as the 
mudarab) was specified as 75%. In 2007, the mudarab gave only three 
thousand as profit to the owner, and asked him to take back his 
capital. When he was asked for the remaining profits, the mudarab 
said that he will pay them in instalments over a period of time. My 
question is: Has the mudarabah terminated? Is it correct to collect the 
remaining profits later on? 


Answer 


A mudarabah agreement can be terminated after informing the owner. 
If the mudarab does not have the money at present, it is permissible to 
collect the remaining profits later on. However, if the mudarab has the 
money, it is not permissible for him to delay in paying it. 


JU رب‎ gel صفة پذا العقد فہو أنء عقد غير لازم ولكل واحد منهما‎ Ll, 
والمضارب الفسخ لکن عند وجود شرطہ وہو علم صاحبہ لما ذكرنا في كتاب‎ 
أن يڪون رأس المال عيناً وقت الفسخ درابم أو دنانير‎ Lendl الشركة ويشترط‎ 
حتی لونبى رب المال المضارب عن التصرف ورأس المال عروض وقت النهى‎ 
لم يصح نبيم. (بدائع الصنائع: 9 سعيد)‎ 


بداية المجتبد: 


أجمع العلماء على أن اللزوم ليس من موجبات عقد القراض» وان لكل واحد 
منهما فسخم ما لم شرع العامل فى القراض» واختلفوا إذا شرع العاملء فقال 
مالك: بو لازم... وقال الشافعى وأبو حنيفة: لكل واحد منهم الفسخ إذا شاء. 
(بداية المجتبد: »/18١‏ القول فى احكام القراض» دار نشر الكتب) 
Fatāwā Haqqaniyyah:‏ 


Either of the two parties in a mudarabah agreement can terminate the 
agreement as and when he wants. However, it is necessary for one to 
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inform the other. The termination will be correct only when the 
wealth is available in the form of cash. If the wealth is in the form of 
goods, the mudārab will be given the opportunity to sell them so that 
the original profit can be ascertained - the reason for which the 
agreement was made.’ 


Further reading: Islami Figh, vol. 2, p. 397. 
Allah ta‘ala knows best. 


Specifying a wage for the mudarab 
Question 


A person works in a shop on the basis of mudarabah. He receives 25% 
of the profits while the owner takes 75%. Alternatively, he is a partner 
with someone. Can the partner or the mudarab receive a wage in 
addition to his share? Giving a wage is quite common in our area. 


Answer 


The mudarab will receive a percentage of the profits in return for his 
work. He cannot take a monthly specified salary. Yes, if the mudarab 
works as a paid employee, he may take a wage. If, together with the 
salary, an amount is reduced from the profits and given to him; then 
this is also permissible. Whether a partner can become a hireling or 
not is a contentious issue among the ‘ulama’. Most jurists say that it is 
not permissible. However, Hadrat Mufti Rashid Ahmad Ludhyanwi 
Sahib rahimahullah has permitted it. 


EET المحتان‎ oy) SAUL أجر للشريك ق العمل‎ Y 

النتف فى الفتاوئ: 

لو of‏ طعام بين رجلين فقال أحد ہما لصاحبم: ed‏ إلى الموضع كذاء ولک 
في نصيبي من الأجر كذاء أو قال: اطحنہ ولك في نصيبي كذا من الأجرء جاز 
ذلك في قول زفر ومحمد بن صاحب» ولا يجوز في قول Gl‏ حنيفة gly‏ يوسف 


1 Fatawa Haqqüniyyah, vol. 6, p. 354. 
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ومحمد. (النتف فى الفتاوى: ص eta‏ كتاب الاجارة» اجارة الشریک 


شريكم»؛ سعيد) 


After quoting the texts of the jurists, Mufti Rashid Sahib writes: 


The following points are established from the previously-quoted texts: 


1. 


The impermissibility of keeping a partner as an employee is 
not proven from any text of the Sharr'ah. 


There is no narration in this regard from Hadrat Imam [Abü 
Hanifah] Sahib rahimahullah. 


It is a view of Imam Muhammad rahimahullah but no reason is 
reported in this regard. 


The reasons provided by some scholars are questionable by 
other scholars. 


‘Allamah Sa'di rahimahullah has classified it as ijarah al- 
mushà'. 


làrah al-mushaà' is unanimously permissible by the four 
Imams, but Imam Abū Hanifah rahimahullah says that it is 
impermissible for a non-partner. 


Like ijarah al-musha‘, the three Imàms concur on the 
permissibility of employing a partner. 


Despite the prohibition of qafiz at-tahhan being established by 
a Shari'ah text, some jurists permit it on the basis of common 
practice. However, other jurists did not permit it because the 
common practice is specific to those countries; and it is 
impermissible to cast aside a Sharrah text for a specific 
common practice. 


General common practice is a pre-requisite for leaving aside a 
text of the Shari'ah. However, even a specific practice will be 
sufficient reason to leave aside a text of the madh-hab. 


10. As regards the Hanafi madh-hab, preference is given to the 


statements of Imam Abū Yüsuf and Imam Muhammad 
rahimahumallah as regards injunctions based on common 
practice. 


11. A text of the madh-hab can be left aside for the sake of a 


specific common practice. As for keeping partners of a 
company as employees, this is a general common practice. 
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Therefore, there is more reason to leave aside the text of the 
madh-hab. This is especially so when this text is not of Imam 
Sahib’s but a view of Imam Muhammad rahimahullah, due to 
which common practice is given preference.’ 


Bly‏ ابن عابدين: 

قال ابن عابدين: فبذه النقول ونحوبا دالة على اعتبار العرف الخاص Oly‏ 
خالف المنصوص عليہ في كتب المذبب ما لم يخالف النص الشرعي... أقول: 
Lay‏ قررناه تبين لك أن ما تقدم عن الأشباه من المذبب عدم اعتبار العرف 
الخاص إنما بو فيما إذا عارض النص الشرعي وأما العرف الخاص إذا عارض 
النص المذبى المنقول عن Cole‏ المذبب فبو معتبر كما مشى عليم 
أصحاب المتون والشروح والفتاوى... ليس للمفتي ولا القاضي أن يحكما 
بظابر الرواية ويتركا العرف. Bley)‏ ابن عابدين: (s/w‏ 

وفیہ أيضاً: فبذا کلہ وأمثالم دلائل واضحة على أن gall‏ ليس لہ الجمود على 
المنقول في OS‏ ظابر الرواية من غير مراعاة الزمان وأبلم وإلا يضيع حقوقاً 
كثيرة ويحكون ضرره أعظم من نفعم. Bley)‏ ابن عابدين: (s/w‏ 

وفیہ أيضاً: ولبذا ترى مشايخ المذبب خالفوا ما نص علیہ المجتبد في 
مواضع كثيرة بنابا على ما کان في زمنہ لعلمہم Sb‏ لو کان في زمنہم لقال ہما 
ا AS > NES aides cuf Mls) hele eels‏ دوين 
کوئتہ) 

العرف والعادة: 

بيع الغمار عل الأشجار... وظابر مذہب الحنفية بطلانم» وبہ قال شمس REY‏ 


£ 


السرخسيء وأفتى الحلواني وأبو بكر بن الفضل من مشايخ المذببب بالجواز... 


1 Ahsan al-Fatawa, vol. 7, p. 328. 
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والحلواني yh‏ الفضل عدلا عن ظابر المذبب للعرف» قال ابن الفضل: 
استحسن فيم لتعامل الناس» فإنهم تعاملوا ببيع ثمار الكرم ببذه الصفة» ids‏ 
في ذلك عادة ظابرة» وفي نزع الناس عن عاداتېم حرج» وكون بذا من بيع 
المعدوم المنبى عنم وتصريح ظابر المذبب ببطلانم» لا يمنع من صحة ما أفتوا 
ين we Jaa IN (eee le US Gall oY‏ عن AAT. glib‏ 
(العرف Boldly‏ ص (wv ave‏ 


To sum up, the easiest option should be chosen to provide ease to 
people in these transactions. This is on the condition that the limits of 
the Shariah are not transgressed. Since it is common practice to pay a 
salary to an employed partner, there is room for its permissibility as 
per the statement of Hadrat Mufti Rashid Sahib rahimahullah. 


Allah ta‘ala knows best. 
Terminating a mudárabah when there are no profits 


Question 


Two persons entered into a mudarabah agreement. One will provide 
the goods while the other will do the work. A plot of land was 
purchased for R100 000.00 with a view to constructing some shops on 
it. The profits derived from them will be divided equally between the 
two. The construction work will continue for about a year. Five 
months after the agreement, the owner of the goods wants to 
terminate it. During this period, about R30 000.00 were spent on the 
construction from the capital wealth. My question is, if the mudarab 
keeps the land for himself, how much money will he return to the 
owner? Secondly, no profit was made thus far, so what will the 
mudarab receive? 


Answer 


Each person has the right to terminate the mudarabah agreement by 
informing the other. Once a decision is taken to terminate it, it is 
necessary for the mudarab to return the capital amount to the owner. 
In this case, the mudarab must either sell the land to someone else or 
buy it himself, and return the capital amount. Since no profits were 
made thus far, the mudarab will not receive anything. 
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Ul,‏ صفة بذا العقد فبو أنء عقد غير لازم ولكل واحد منہما gel‏ رب المال 
والمضارب الفسخ لکن عند وجود شرطہ وبو cle‏ صاحبہ لما ذكرنا في كتاب 
الشركة ويشترط أيضاً أن يحكون رأس المال عيناً وقت الفسخ درابم أو دنانير 
حتى لو نى رب المال المضارب عن التصرف ورأس JUI‏ عروض وقت النهى 
لم يصح نہیہء ولہ أن يبيعبا SY‏ يحتاج إلى بیعہا بالدرابم والدنانیر ليظبر 
الربح فكان Gell‏ والفسخ Wes!‏ لحقہ فى التصرف فلا یملک ذلك. (بدائع 
الصنائع: 9 سعيد) 

وفيم أيضاً: والناني ما يستحقم المضارب بعملہ فى المضاربة الصحيحة ہو 
الربح المسمى إن كان فى المضاربة ربح... فان لم يكن فيبا ربح فلا شيء 
للمضارب OY‏ الشرط قد صح فلا يستحق إلا ما شرط وجو الربح ولم يوجد. 
e»)‏ الصنائع: ۷ سعيد) 


«A ea کا ی‎ dla conan apa UT cis gg ams 
eV وإن لم يكن ف المضاربة ربح في قول أصحابنا الغلاثة. (بدائع الصنائع:‎ 
سعيد)‎ 


If the mudàrabah agreement has been concluded and the mudarab did 
not start his work as yet, then all the Imams concur and say that each 
of the two parties has the right to terminate the agreement. But if the 
mudarab has started the work, there is difference of opinion as to 
whether they have the right to terminate the agreement or not. Imam 
Malik rahimahullah says that neither of the two has the right to 
terminate it. Imam Abū Hanifah and Imam Shafi'1 rahimahumallah say 
that each of the two always has the right to terminate it whenever he 
wants. However, it is necessary for one to inform the other of the 
termination. 


If the value of the land which was bought with the capital amount has 
increased, the profit in favour of the mudarab will be established. Now 
the capital amount will be separated from the amount they receive 
after selling it, and the profit will be divided between the two. 
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Y)‏ يعتق عليم) ol) ball Gi‏ كان ف JUI‏ ربح)... (فإن فعل... وقع 
الشراء لنفسم) وإن لم يكن ربح كما ذكرنا (صح) [أى الشرئ] للمضارية» 
ob‏ ظہرالریح بزيادة قیمتہ [ای العبد] بعد الشراء عتق علیہ حظہء ولم 
يضمن نصيب ال مالک لعتقہ لا بصنعم. (الدرالمختار: ٠/٠١١‏ سعيد) 

Allah ta‘ala knows best. 


A mudarab having to pay for losses 


Question 


Hamid and Mahmüd started a business. The agreement stated that 
Mahmüd will give R500 000.00 as the capital while Hamid will conduct 
the business. From the profits, Mahmüd will take 7596 and Hamid will 
receive 2596. If any loss is suffered, it will be borne by Mahmüd. They 
ran the business according to the agreement for two years. Some time 
ago, few people bought goods from Hamid and disappeared without 
paying for the goods. Mahmüd is now asking Hamid to pay for the loss 
whereas this is different to what the agreement states. Hàmid had 
been conducting the business correctly as much as he could. He did 
not fall short in any way. What is the ruling of the Shari'ah? 


Answer 


In a mudarabah agreement, the goods which the mudarab receives are 
classified as an amanah (trust). He is also a wakil (representative) as 
regards the will which he exercises over the goods. In other words, he 
is a representative on behalf of the one who provided the goods. 
Bearing in mind that he is an entrusted person, it is essential for him 
to protect the goods. If an incidental loss occurs in the capital or gets 
destroyed, the mudarab is not responsible for it. However, if there is 
proof that he wittingly destroyed the goods, he will be liable. 
Furthermore, he will also be liable if he acts against the conditions laid 
down by the owner. 


Bearing in mind the above ruling of the Shariah, the ruling with 
regard to the present situation is that the loss will be first recovered 
from the profits. If no profit was made or the loss is more than the 
profit, and Hàmid displayed no shortcoming in the business, then 
Hamid will not be responsible for the loss. Instead, Mahmüd will bear 
the loss. 
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If the precondition of loss in the agreement was applied to the 
mudarab, he will still not be liable for it. Also, the mudarabah will not 
be invalidated. Rather, the condition will be invalidated. 


(ويملك المضارب ف المطلقة) التي لم تقيد بمكان أو زمان أو نوع (البيع)... 
(بنقد وذسيئة متعارفة). وفي رد المحتار: قولم بنقد ونسيئة ولو اختلفا فيبما 
فالقول للمضارب ف المضاربة. (الدر المختار مع رد المحتار: LE ofita‏ 
المضاربة» سعيد) 


الحداية: 


وما بلك من مال المضاربة فبو من ell‏ دون راس الالء فإذا زاد الہالک 
de‏ الربح فلا ضمان على المضارب ies ES‏ (البداية: (v [c‏ 

الحداية: 

وغير ذلك من الشروط الفاسدة لا يفسدبا ويبطل الشرط كشرط الوضيعة 
على المضارب. (البداية: .۳/٠١۸‏ وكذا فى yall‏ المختار: (eiea‏ 


0010 Mu'amalat Ke Shar Ahkam: 


The mudarabah agreement in the present case is correct, but the full 
loss will be borne solely by the one who provided the capital. The 
mudarab will not be liable for anything in this regard. 


Allah ta‘ala knows best. 
The method of acquiring profits according to Islamic principles 


Question 


A bank or company accepts money according to Islamic principles 
from people, acquires profits from their money, and then distributes 


! Jadid Mu‘amalat Ke Shar Ahkam, vol. 2, p. 33. 
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the profits among them. What is the correct procedure for doing all 
this? 


Answer 


The bank or company must accept the money from people on the basis 
of mudarabah. Those who give their money will be like the owner of 
the wealth, while the bank or company will be like a mudarab 
provided it engages in business. And the profits will be distributed 
among them according to a pre-agreed percentage. For example, the 
owner shall receive 40% while the mudarab (bank or company) will 
receive 60%. Obviously, the date of the deposit and withdrawal of 
monies is not the same. The calculation will therefore be done daily, 
and the profit will be distributed on a daily product basis. Whatever 
number of days a person deposits his money in the bank, he will 
receive the average amount of profits for those days. 


المضاربة عقد يقع على الشركة بمال من أحد الجانبين ومراده الشركة فى الربح 
وب ماف انان د أن cac‏ العم hich Vi OCDE en‏ 
بدونبا. (البداية: ۷ کتاب المضاربة) 


It is essential to observe the following fundamental principles of 
partnership and mudarabah for the sake of acquiring profits: 


1. It is not permissible to specify the profits [return of investment] in 
proportion to the capital. The correct Shariah procedure for 
specifying the profit is to specify the percentage which a person will 
receive from the real profit which is made. 


2. The proportion of profit can be anything provided it is agreed upon 
through mutual acceptance. It is not necessary to distribute the profit 
according to the capital. However, the profit of the partner who lays 
down the condition that he will not do the work cannot be more in 
proportion to his capital. 


3. Different conditions can be applied to the different partners as 
regards the profit, but it is not permissible to do this when a loss is 
suffered. The loss will always be in proportion to the capital. The 
jurists express this principle as follows: 


الربح على ما اصطلحوا عليم» والوضيعة بقدر رأس JU‏ 


Further reading: Islam Aur [10010 Ma'ishat Wa Tijarat; Islami Fiqh (vol. 2); 
Islam Aur Jadid Ma'ashi Masaîil (vol. 5) 
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Objection and answer 


One objection to the “daily calculation” is that distribution of profits 
in this way is an immediate distribution and not a genuine distribution 
of profits. There is the possibility of a portion of Zayd’s real profit 
going to ‘Umar. 


An answer to this is that the monies of the partners get mixed up. 
Therefore, when distributing the profit, the real profit is not 
considered. Rather, the accumulated profit from the accumulated 
capital is distributed. If not, it is also possible that no profit at all was 
made from Zayd’s capital while it was made solely from ‘Umar’s. 
Therefore, the Shari'ah does not require a real profit; a close profit is 
sufficient. 


Further reading: Islam Aur Jadid Ma'ishat Wa Tijárat by Hadrat Mufti 
Taqi 'Uthmani Sahib. 


Allah ta'alà knows best. 
When a mudarabah is restricted to a time 


Question 


In a mudarabah agreement, a person said: "You may invest your 
money for as long as you want, but the minimum has to be five years 
and the maximum will be fifteen years." Is it permissible to lay down 
such a condition? 


Answer 


It is permissible to restrict a mudarabah agreement to a time period 
and to lay down a condition of this nature. However, we learn from the 
statements of the jurists that it is incorrect to lay down a minimum 
period. A person has to have the choice of terminating the agreement 
before that time. 


oly‏ وقت للمضاربة Aun bb,‏ يتقيد به حتى يبطل العقد بمضيم. (الفتاوى 
البندية: مو ) 


(وكذا فى شرح المجلة: c/o‏ المادة (yes:‏ 
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Islamt Fiqh: 


In the case where a time is specified, each party has the right to 
terminate the agreement the moment the time expires.’ 


Islam Aur Jadid Ma ‘ashi Masa’il: 


According to Hanafi and Hambali jurisprudence, a mudarabah 
agreement can be confined to a specified time, e.g. one year, six 
months, etc. after which, the mudarabah will terminate without any 
notice...Can the two parties specify a minimum period before which 
the mudarabah cannot be terminated? One principle is generally 
mentioned. From it we learn that a time period of this nature cannot 
be specified, and that each party has the right to terminate the 
agreement whenever it wants. 


This unrestricted right of terminating the mudarabah agreement by 
either party could create some challenges in the present conditions. 
Most businesses require some time to demonstrate their successes. 
They require complex and focussed mental efforts. If the owner of the 
wealth were to terminate the mudarabah right at the beginning, it 
would cause a major difficulty for this objective. The mudarab will be 
especially distressed because he could not earn anything despite all his 
efforts. Therefore, if at the time of entering the mudarabah 
agreement, both parties agree not to terminate the agreement before a 
specified time - except for certain special situations - then this does 
not appear to be in conflict with any principle of the Shariah. This is 
especially so in the light of the following Hadith: 


المسلمون de‏ شروطهم إلا شرطأ gel‏ حراماً أو حرم 
حلالاً. (رواه الترمذى وصححہء برقم: 2756 فى باب ما 
الناس) 


The mutual preconditions of Muslims will be 
maintained except for a condition which legalizes 
the unlawful and prohibits the lawful.? 


Allah ta‘ala knows best. 


! Islami Fiqh, vol. 2, p. 397. 
? Islam Aur Jadid Ma‘ashi Mas@’il, vol. 5, pp. 46-47. 
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Few issues related to mudarabah 


I am taking the courage to ask a few questions related to mudarabah. 
Kindly bless me with answers. 


Question one: 


If the owner lays down the condition on the mudarab that he must 
only engage in cash transactions, can he do business on credit? 


Answer: 


He cannot. 


ولو دفعہ إليہ مضاربة على أن يشتري بالنقد و يبيع فليس لہ أن يشتري إلا 
بالنقد OY‏ بذا تقييد مفيد في حق رب SUI‏ (المبسوط للامام السرخسى: 
«ci‏ باب ما يجوز للمضارب وما لا يجوز) 

Allah ta'àlà knows best. 


Question two: 


Is it permissible to enter into a mudarabah agreement with a non- 
Muslim? 


Answer: 


This is a transaction and sameness in religion is not necessary when 
engaging in transactions. Rasilullah sallallahu 'alayhi wa sallam had 
business dealings with non-Muslims. 


وإسلامہ ليس بشرط أصلاً فتجوز الإجارة والاستئجار من المسلم والذي 
والحربي المستامن OY‏ بذا من عقود المعاوضات فيملكم المسلم والكافرجميعاً 
كالبياعات... الخ. eu)‏ الصنائع: ws‏ كتاب الاجارة» سعيد) 

Allah ta‘ala knows best. 


Question three: 


I gave R100 000.00 to a mudarab to conduct a business. He himself is a 
businessman and takes goods/capital from other people as 
mudarabah. Is this correct? What I mean is that is it correct for him to 
mix the goods/capital of different people? 


Answer: 
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He can do this if he obtains the permission of the owner of the goods. 
If he does not permit him explicitly, a permission on the basis of 
common practice will suffice because societal norms and common 
practices apply in this case. 


à Gall Sly Vy‏ والشركة List,‏ يمال VW nus‏ ادن رق ردا هار 
dis‏ ينال ales CEN ee GS. does oll ee‏ 
التجار في تلك البلاد أن المضاربين يخلطونء ولا ينبونبم OB‏ غلب التعارف 
بينهم في مثلہ وجب أن لا يضمن كما فى التاتارخانية. (الدر المختار مع رد 

المحتار: 8 کتاب المضاربة» سعيد) 


Question four: 


I live in Lenasia and my business is in Johannesburg. I am a mudarab 
on behalf of Zayd. I have to travel daily to Johannesburg which is 
about 25kms away. Can I collect an amount of money for the vehicle 
expenses? 


Answer: 


When a mudarab leaves the city in which he resides for the sake of 
doing the work of mudarabah, he can collect for boarding and lodging 
as per societal norms and practices. 


We learn from the statements of the jurists that if the person can 
return to his house by nightfall, it will not be necessary to pay his 
expenses from the mudarabah wealth. If his journey is such that it is 
difficult for him to return home by nightfall, he can pay for his 
expenses from the mudarabah wealth. 


EDT 


Refer to: Badà'i' as-Sana'i', vol. 6, pp. 105-106; al-Fatawa al-Hindiyyah, vol. 
4, p. 312; Fatawa ash-Shami, vol. 5, p. 657. 


This is based on societal norms. In our society, the afternoon meal is 
normally provided by the owner when a person goes out of the city to 
work, even if he returns home by the evening. Furthermore, when the 
employee uses his own car, the fuel is paid for from the business. In 
fact, in many places the owner provides a company vehicle. This is 
why we say that these issues revolve around societal norms and 
practices. 


Allah ta‘ala knows best. 
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Mudarabah with a telephone company 


Question 


A person received a license from the government to run a telephone 
company. He paid about $20000.00 as fees. The man spent a lot of 
money and energy in obtaining this license. He started a company to 
run the business. He requires more money to purchase machines. He 
asks ten persons to give him $15 000.00 on the condition that whatever 
profit the business makes, he will give them a specified percentage. 
After one year, the capital with the profit will be paid to them. He also 
laid down the condition that none of the ten will interfere in the 
business in any way. The man will run the business as he wants. 


a) Is it permissible to invest one’s money for one year in a company, 
and to take back the capital investment with the profit after one year? 


b) Will the capital investment be guaranteed? 


c) Is an agreement of this nature permissible? 


Answer 


a) The above scenario is one of mudarabah and it is permissible. 
Mudarabah refers to one person providing the capital while the other 
doing the work. The profit will be divided on a percentage basis as per 
the conditions laid down. It is not permissible for either of the party to 
specify an amount. Similarly, it is not permissible to take a percentage 
of the capital because this falls under usury. 


اا قا eal Bo ade‏ نبال Gale ge‏ رن o^ habs SU‏ 
Gylall Gk‏ وق .رد pled!‏ قولء مق Gile‏ اللضارت ad‏ بر X‏ 9 
اشترط رب المال أن يعمل مع المضارب فسدت. (الدر المختار مع رد المحتار: 

هؤت/» كتاب المضارية» سعيد) 
وفيم أيضاً: ومن شروطہا: کون نصيب المضارب من الربح حتى لو شرط لہ من 
رأس المال أو منہ ومن الربح فسدت» وف الجلالية:كل شرط يوجب جبالة فى 


الربح أو يقطع الشركة فيہ يفسدبا وإلا بطل الشرط وصح العقد اعتباراً 
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(o5 (البيع)... (بنقد وذسيئة متعارفة والشراء والتوكيل بهما والسفر برأ‎ 
b) A mudarabah for one year is permissible. It is referred to as 
mudarabah muwaqgqatah. Details in this regard were given previously. 


c) The capital will not be guaranteed. Rather, the mudarab will work 
with it as an amin (entrusted person) provided no transgression is 
committed. If a loss is suffered without any transgression on the part 
of the mudarab, the loss will first be recovered from the profit. If the 
profit is insufficient, it will be recovered from the capital. 


قولہ بطل الشرط Las‏ الخسران de‏ المضارب. (فتاوى الشاى: ^[ e‏ 
سعيد) 
وف الدر المختار: وما ہلک من مال المضاربة يصرف إلى الربح SY‏ تبع فإن زاد 
البالك على الربح لم يضمن ولو فاسدة من عملہ BY‏ أمين» By‏ رد المحتار: 
قولہ ولو فاسدة أى سواء كانت المضارية صحيحة أو فاسدة» وسواء کان 
البلاك من عملہ أولاء ح (قولہ من عملہ) يعنى المسلط علیہ عند العجارء 
Ll,‏ التعدي فيظبر أنه يضمن سانحاني. (الدر المختار مع رد المحتار: ٠|٠١١‏ 
سعيد) 
Allah ta‘ala knows best.‏ 
When an owner includes his son in a mudarabah agreement‏ 


Question 


Zayd gave R100 000.00 as mudarabah to ‘Umar. They agreed that 30% 
of the profit will be for the owner and 60% for the mudarab. The 
owner’s son will work with the mudarab as a manager, and he will 
receive 10% of the profit. Is this arrangement permissible? 


Answer 


It is correct and permissible to specify the profits on a percentage 
basis. It is also correct for the owner to appoint his son as the 
manager, and he too will get 10% of the profit. In this mudarabah 
agreement, the owner’s son will be like an outsider, and it is 
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permissible to apportion a percentage of the profit to an outsider in 
exchange for the latter’s work. 


شرح المجلة: 

وتعيين حصة العاقدين من الربح... أن ڪون Bye‏ شايعاً قل أو كثر 
كالنصف أو OY eJall‏ الشركة فى الربح Lil‏ تتحقق بہ.(شرح المجلة: arrr‏ 
وكذا فى البداية: ev [eo^‏ و (srt‏ 

ولواشترط أن يعمل عبد رب المال مع المضارب... ولو کان عبد رب JU‏ عليم 
دين فاشترط لہ اجر عشرة درابم كل شہر أو اشترط ذلك لكاتبم أو Ax‏ جاز. 
(الفتاوى البندية: ^^€/&( 

ركذا لو كان colo‏ الات لکن ol boss‏ فرط عمل Lad‏ .ركان 
المشروط للمكاتب لہ لا لمولاه oly‏ لم يشترط عملہ لا يجوز des‏ بذا غيره من 
الأجانب فتصح المضاربة... والمرأة والولد كالأجانب بنا كذا فى Bball‏ (فتاوى 
الشائى: «5/75» وكذا فى البحر: 7/5317 والمبسوط للسرخسى: ^« والفتاوى 
البندية: (&/€A8‏ 


Allah ta‘ala knows best. 
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PARTNERSHIP 


Being a partner in the income without having done any work 
Question 


Zayd is a tailor who is well-known throughout the city. Occasionally, 
he sits at a shop which runs under his supervision. Three persons work 
as tailors in the shop. Zayd does not do any of the work. He comes and 
sits there for a few hours, but is an equal partner in the income which 
they receive. Is it permissible for Zayd to take a wage without having 
done any work? 


Answer 


The jurists classify the above arrangement as shirkat-e-sana'i'. It is 
permissible on the basis of thoughtfulness. Although it outwardly 
appears to be an ijarah agreement, it is a shirkat agreement. It is also 
described as shirkat-e-taqabbul, shirkat-e-a'mal and shirkat-e-abdan. 
In other words, partners accept work from people on the basis of their 
popularity and status, and the payment which they receive for the 
work is distributed among themselves. Based on this explanation, it is 
permissible for Zayd to be a partner in the income even though he 
does not do any work. 


الدر المختار: 


وإما تقبل وتسمى شركة صنائع وأعمال وأبدان. وفي رد المحتار: والمراد عقد 
الشركة على العقبل والعمل... وف البحر: لو اشتركا على أن يتقبل Gas‏ المتاع 
a,‏ ا خر جار oll Gy eI‏ العا pal oS‏ 
tlli lady « aal‏ من ody ype‏ الشركة أن لس آخر عل دكن فبظ رح غلم 
العمل بالنصف» والقياس أن لا تجوز لأن من أحدبما العمل ومن الآخر 
iol cms‏ تدرا ويك erasa ad‏ اا نرت altos Jose‏ 
المختار مع vec: alls;‏ مطلب فى شركة العقبل» سعيد) 
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ولوأن رجلاً أجلس في دکانہ رجلاً يطرح علیہ العمل بالنصف فالقياس أن 
لا تجوز بذه الشركة لأنبا شركة العروض OY‏ من أحدبما العمل ومن الآخر 
الحانوت والحانوت من العروض وشركة العروض غير جائزة وفى الاستحسان 
Ode‏ يذه شركة الأغيال etc eal NEE‏ 
cop‏ عدن وي كه ILE‏ ادر de Gow oF Gueule BIE So‏ 
الوكالة والوكالة على بذا الوجم جائزة ob‏ يوكل خياط أو قصار WS‏ يتقبل لہ 
عمل الخياطة والقصارة وكذا يجوز لكل صانع يعمل بأجر أن يوكل وكيلاً يتقبل 
العمل. eu)‏ الصنائع: OLS asc‏ الشركة» سعيد) 


وللاستزادة انظر: (النتف فى الفتاوى» ص tf‏ بيروت. تبيين الحقائق: co] VN.‏ 
باب فسخ الاجارة» ملتان. وحاشية الشلى de‏ الحبيين: ev ve‏ ملتان) 


If the business does not belong to him, but people bring the work to 
him because of his popularity in the city - in other words, he accepts 
the work because of his popularity while someone else does the work - 
and both are partners in the money they receive as payment, then it is 
still permissible based on common practice. 


شركة الصنائع وبي شركة التقبل» OY‏ شركة التقبل أن يڪون ضمان العمل 
nnl, ele‏ دول Sy ost ooi died‏ وال eal‏ لخدام ‘poy‏ 
متعارف فوجب القول بجوازبا للتعامل بہاء قال صل uth‏ علیہ وسلم: ما رآه 
Lee oy Lll‏ فب و عند الل gee‏ (العناية ق شرح de Glad‏ بامشن 
تكملة فتح القدير: ۰ دار الفكر) 


Objection: 


Most jurists object against the author of al-Hidayah for having referred 
to shirkat-e-sana'i' as shirkat-e-wujüh whereas the latter is a different 
transaction. What is the answer to it? 


Answer: 
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The author of al-Hidayah is also of the view that the transaction under 
discussion falls under shirkat-e-taqabbul. He writes: 


فبذا بوجاہتہ يقبل وبذا بحذاقتم يعمل. (البداية: 08/١07‏ مسائل منثورة» 


He referred to it as shirkat-e-wujüh for two probable reasons: 


1. Popularity plays a major role in this agreement. In fact, it is 
dependent on it. Moreover, status and popularity are causes 
for work. This is the objective of partnership in this type of 
transactions. 


2. This agreement is similar to shirkat-e-wujüh in the sense that 
benefit is derived from popularity and status. 


This is supported by the following text which is found in some editions 
of al-Hidayah: 


oY‏ بذه كشركة الوجوه à‏ الحقيقة. 

As stated in: (f+) بامش المجمع:‎ de gull all 
فى البداية حملم على شركة الوجوه وفيم نظر لأنہ شركة الصنائع والعقبلء‎ 
يقي الل‎ Le D ok ogni E a أطلق‎ Slit a 
قبول العمل بأحدبما لا يدل على نفيہ من الآخر فإذا عقدت شركة الصنائع‎ 
والحاجة ماسة بمثل بذا‎ Lig ويقبل أحدبما العمل ويعمل الآخر فيجوز فكذا‎ 
(v/v we العقد فجوزناه. (شرح الوقاية:‎ 
تبيين الحقائق:‎ 
يقبل وبذا‎ roles الحقيقة فبذا‎ T وقول صاحب البداية بذه شركة الوجوه‎ 
تفسير شركة الوجوه أن يشتركا على أن‎ Ob بحذاقتم يعمل فيم نوع إشكال»‎ 
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يشتريا شيئاً بوجوببما ويبيعا ولیس في بذه بيع ولا شراء ASS‏ يتصور أن 
تڪون شركة الوجوه وإنما بي شركة الصنائع على ما Lay‏ (تبيين الحقائق: 
۷ه باب فسخ الاجارة» ملتان) 


وقال فى مجمع الأنبرشرح ملتقى الأبحر Ue‏ عما أشكل عليم العلامة الزيلي 
ges‏ 

لكن يمكن التوفيق ob‏ مراد صاحب البداية بشركة الوجوه ليس ما بو 
المصطلح علیہ المار في کتاب الشركة بل مراده بها پہنا ما وقع فیہ تقبل العمل 
بالوجابة Sate‏ إليم قولہ: بذا leg‏ يقبل وبذا بحذاقتء يعمل ویمکن 
بوجم آخر al‏ أطلق عليہ شركة الوجوه تغليباً لجبة الوجابة على العمل لكونبا 
il 2) MEIN‏ شرح ملتقى الابحر: shen‏ وكذا فى حاشية ابن 
عابدين: eV‏ مسائل شتى» سعيد. ونتائج الافكار: »/٠١‏ دار الفكر) 


وف الدر المنتقى في شرح الملتقى على بامش المجمع: قولہ (صح) بذا الفعل 
استحساناً لأنء شركة الصنائع dy‏ بعض ذسخ البداية أن كشركة الوجوه 
(قلت) وحينئذٍ فيسقط نظر الزيلعي والعيني فتأمل. (الدر المنتقى على بامش 
المجمع: (sev‏ 
وللاستزادة انظر: GLA)‏ شرح البداية: one‏ نتائج الافكار: fv‏ دار 
الفكر. ودرر الحكام شرح غرر الاحكام: RUS, s/t‏ شرح البداية على 
بامش فتح القدير: ۸/۹ مکتبہ رشيدية) 
Allah ta‘ala knows best.‏ 
When one heir conducts the business of the estate‏ 


Question 


A person passed away and the estate was not distributed. The two sons 
of the deceased continued their father’s business and earned immense 
profits. After ten years have passed, they want to distribute the estate. 
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Will all the heirs have a share in the profits or will it be only what was 
present at the time of the person’s demise which will be divided 
among the heirs? 


Answer 


Before the distribution of the deceased’s wealth, all the heirs will be 
partners in whatever profits were made. Although the other heirs 
were not involved in the business of the partnered wealth, they will be 
partners in the profits. All the wealth together with the profits will be 
divided among all the heirs as per the Shariah prescription. Yes, it will 
be appropriate to give a little extra to those who worked in the 
business. But this is not obligatory according to the Sharr'ah. 


إذا عمل أحد الشريكين دون الآخر بعذر أو بغيره فالربح بينهما قولہ إذا 
عمل أحد الشريكين ...الخ. إنما كان الربح بينهماء OY‏ استحقاق الربح 
eae‏ الشرط ف العقد لا «ull‏ كما فى البزازية في آخر فصل ما يكون 
للشريكء وقولہ بعذر لا يصح تعلقم بالفعل المذكور كما بو ظابر ولیس ثم 
غيره يصح تعلقہ oy‏ وحينئذٍ فالصواب أن يقول كما فى البزازية» ویستوی أن 
يمتنع الآخر بعذر أو بغير oY oe‏ العقد لا يرتفع بمجرد امتناعم. (الاشباه 
والنظائر مع غمز عيون البصائر: ۹۷/؟) 
The gist of the above text is that if one partner does not do any work,‏ 
he will still receive his full share from the partnered wealth. This is‏ 
irrespective of whether this partner is excused from working or not.‏ 
وللاستزادة انظر: (المجلة وشرحبا لمحمدخالد الاتاسى: المادة: (Av arar‏ 
The jurists refer to this type of partnership as shirkat-e-imlak.‏ 

ons‏ الحقائق: 
شركة ol SU‏ يملك slt gi By! Lye ols‏ أجدي في قسظ mole‏ 
أى كل ge mole eal d gel ais al‏ لا وز لم أن nd Brats‏ 

إلا بإذنہ كما لغيره من الأجانن: (تبيين الحقائق شرح كنز الدقائق: (vv we‏ 
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SNNT 
بغير فعلبما‎ Col فشركة الملک أن يشترك رجلان في ملك مال وذلک نوعان‎ 
كالميراث» وثابت بفعلبما وذلك بقبول الشراء أو الصدقة أو الوصية والحكم‎ 
Sy واحد وبو أن ما يتولد من الزيادة يكون مشتركاً بينبما بقدر الملك‎ 
yell) mole cum "فق العضرف: فق‎ gall y Ls sly 

(WV للسرخسی:‎ 


Objection: 


Some scholars say that the profit will be specifically for those who 
engage in the transactions and do the work. The other heirs will not 
receive anything from the profits. They quote the following statement 
as proof: 


لو تصرف أحد الورثة فى التركة المشتركة و ربح فالربح للمتصرف وحده؛ كذا 
فى الفتاوى الغياثية. (الفتاوى المبندية: (s/v&*‏ 


Answer: 


Because the above-quoted text is in conflict with other books of 
jurisprudence, it would mean that the person exercised his will and 
took some money from the partnered amount. After exercising his will 
over it, the profit will be his. Reference to this is also made in Fatawa 
Mahmidiyyah, vol. 20, p. 309. 


The other answer is that our seniors did not issue such a fatwa; their 
fatwa is different from it. 


Observe the following in Kifayatul Mufti: 


‘Amr engaged in business with goods which were co-owned. He made 
profits and increased the wealth. It will be distributed among all the 
heirs. It will not be considered to be only his estate. 


وعملہ وتصرفہ یون تبرعا ووجہہ أنه شريك في بعضہ وعامل بنت آخیہ فی 
بعضہ وبى في SLE‏ ولیس بهنا عقد ولا غصب.' 


1 Kifayatul Mufti, vol. 8, p. 269. 
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A similar answer is given at another place. Refer to Kifayatul Mufti, vol. 
8, p. 274. 


Fatawa Dar al-'Ulüm: 


Answer: Since Zayd and 'Amr are both buyers of the above-mentioned 
property, they are 50/50 partners. After them, their heirs will take 
their place. Therefore, the claim of the heirs is correct and valid. 


ف رد اخنان A‏ ولرمم de ely atl Cad‏ أن مطلق الشركة يقتضئ 


Further reading: Imdad al-Ahkam, vol. 3, pp. 319-322. 


If we say that the heir exercising his will is similar to an outsider 
exercising his will - and this is not permissible - then the answer will 
be the same. That is, whatever profits a person makes by exercising his 
will over an outsider’s wealth has to be given in charity, and if the 
owner is known, they have to be conveyed to him. Here, the heirs are 
known. Therefore, the profits will be distributed with the original 
estate as per the Shari‘ah-prescribed shares. 


وف القہستاني: ولہ أن يؤديم إلى المالک ويحل لم العداول لزوال الخيث. (فتاوى 
الشائى: OLS es‏ الغصب» سعيد) 
Imdad al-Ahkam:‏ 


Question: Before the money of an estate could be distributed, one of 
the partners gave it to someone else as mudarabah without informing 
the other partners. The mudarab used the money to buy goods and 
made profits from them. Is this mudarabah valid? Is the mudarab 
eligible to take the fifty percent of the profits as was agreed upon? 


Answer: The specified profit has gone into the ownership of the 
partner who gave the money as mudarabah. From it, only his share 
according to the estate is halal. The remaining profit is tainted. This is 
why he will have to give the other heirs according to their shares.’ 


Allah ta'alà knows best. 


1 Fatāwā Dar al- Ulam Deoband, vol. 1, p. 597. 
? Imdad al-Ahkam, vol. 3, 319. 
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Selling one’s share 


Question 


Two brothers have a house which is valued at two million. One brother 
has a house of his own for which he wants rent. He does not want to 
sell the shared house. The other brother has no house. He wants to sell 
the house. Whose word should be considered? 


Answer 


If both were partners or heirs from the beginning, then each one can 
sell his portion without the permission of the other. However, if the 
sale would harm the other partner, or it will be to the disadvantage of 
the buyer and seller, he cannot sell his portion. This is similar to 
selling a building, tree or crop - it cannot be sold without the 
permission of the partner. 


In the case under question, the word of the one who does not want to 
sell the house will be considered. One partner cannot sell the house 
without the permission of the other because the house is made up of a 
building. 


شرح المجلة: 


الشريك مخير إن شاء باع حصتہ من شريكهم وإن شاء باعبا من جني بدون 
إذن شريكم ...لكن في صور خلط الأموال واختلاطہا التي بينابا فى الأصل 
الأول لا يسوغ لأحد الشريكين ف الأموال المخلوطة أو المختلط أن يبيع 
حصتم من اخر بدون إذن شريكم. 

Ul‏ لو Leb‏ بإذن شريكم أو باعبا من شريكم جاز كما ف الملتقى وغيره» 
Gall‏ أن الشركة إذا ue cos‏ می Rin WAS OL slo‏ أو وركانا 
كانت كل حبة مشتركة بینہما فبيع كل منبما نصيبم شائعاً جائز من الشريك 
والأجنبي GE‏ ما إذا كان بالخلط أو الاختلاط oY‏ كل حبة مملوكة 
لأحدبما بجميع أجزائها ليس SU‏ فیہا شركة فإذا باع نصیبہ من غير إذن 
الغريك لا يقدر عل تسليمم إلا مخلوطاً بنصيب الشريك فيتوقف على إذثم 
بخلاف بيعم من الشريك للقدرة على التسليم (مجمع الأنبر) قلت: ومثل 
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الخلط والاختلاط بيع ما فيه ضرر على الشريك أو البائع أو المشتري كبيع 
الحصة الشائعة من البناء أو الغرس أو الزرع بدون الأرض وقد استوفينا 
الکلام على ذلك في شرح المادة: o‏ ومثلم لو باع أحد الشريكين بيتاً معيناً 
باع من دار مشتركة أو باع نصیبہ من بيت معين منہا فالبيع لا يجوز 
(درمختار) وذلك لعضرر الشريك SY‏ عند القسمة إذ لو صح البيع في 
نصيب البائع لععين نصيبم فيم. 


فإذا وقعت القسمة للدار كان ذلك ضرراً على الشريك إذ لا سبيل إلى جمع 
نصيب الشريك فيم OY‏ نصفہ للمشتري ولا جمع نصيب البائع فیہ لفوات 
ذلك بیعہ النصف وإذا سلم الأمر من ذلك انتفى ذلك وسبل طريق القسمة 
(خيرية من البيوع) (شرح المجلة لسليم رستم باز «SLM‏ ص: 9( 
وللاستزادة انظر: (شرح المجلة لمحمد خالد الاتاسى: eve-t/ A‏ المادة: (syo‏ 
Allah ta‘ala knows best.‏ 


Profits from the sale of non-Shari’ah shares 


Question 


In 2004, a person bought shares to the value of R20 000.00 from Oasis 
Investments. At the time, the investment scheme was in line with the 
Sharr'ah. Now the person says that it is no longer compliant to the 
Sharrah. He therefore sold all his shares and received R47 000.00. In 
other words, he made a profit from his capital investment. Can he use 
the profit which he received? 


Answer 


As long as the company was trading according to the Sharr'ah, its 
profits are halal and permissible. From the time it started trading in 
conflict with the Sharr'ah, the profit from that time must be given in 
charity without the intention of reward. 


Fight Maqalat: 
The following are prerequisites for the sale and purchase of shares: 


1. Thefundamental business must be halal. 
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2. If the company engages in usurious transactions, the matter 
must be brought up in its annual meeting. 


3. When the profits are distributed, the profits which were 
acquired from usurious deposits must be given in charity. 


Further reading: Islam Aur Jadid Ma'ashi Masá il, vol. 5, p. 164. 
Allah ta‘ala knows best. 


Trading in company shares 


Question 


A company deals in the trading of shares on a large scale. Because of 
the immense profits made from them, people buy as many as they can. 
However, certain conditions have been laid down due to which the 
‘ulama’ are hesitant in stating their permissibility. Observe the 
following conditions: 


1. A shareholder may not sell his shares to anyone for three years. 
2. Only Africans (blacks) and Indians may buy them. 


Some ‘ulama’ say that Rasülullàh sallallahu ‘alayhi wa sallam 
prohibited the attachment of a condition to a sale. This is why this is 
not permissible. Kindly explain. 


Answer 


If the nature of the company's is not usurious, and this transaction 
does not entail usury, then this agreement will not be impermissible 
because of these conditions. The first condition is related to specifying 
a time-period. That is, the shares cannot be sold for three years. This 
means that the person is a partner for up to three years and the 
agreement is time-bound. After that, he may sell the shares, maintain 
his partnership, or terminate it. 


The condition of specifying the sale to Africans and Indians is not out 
of consideration to the wellbeing of the two parties but for national 
benefits. Furthermore, this condition does not lead to dispute, so there 
is leeway for it. 
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الحداية: 


cp يقد وريز اطا‎ VY فيل لفن‎ daa ولا‎ adadl were Y OE d, 
انعدمت المطالبة فلا يودى‎ GY المذبب كشرط أن يبيع المشترى الدابة المبيعة‎ 
باب البيع الفاسد)‎ eres إلى الربا ولا إلى المنازعة. (البداية:‎ 
شرح المجلة:‎ 
وحاصل ما ذكره الفقہاء فى البيع مع الشرط أن الشرط الذي يقترن بم البيع‎ 
Y ool bly يلايع‎ Gee) الد‎ ard Y أن‎ Lely aad! Ward: ol Ul 
ألا‎ ls bl ath Gall ge a3 geal anh Vy افد‎ ark, 
باشتراطء لكن لا منفعة فیہ‎ Gall يقتضيم العقد ولا یلایمہ ولا جرى‎ 
لأحده فالبيع في بذه الوجوه الأربعة صحيح؛ والشرط معتبر فى الوجوه الغلاثة‎ 
(98 ويلغو فى الوجہ الرابع. (شرح المجلة لمحمد الاتاسى:‎ cle الأول‎ 
البيع بشرط ليس فيم نفع لأحد المتعاقدين يصح والشرط لغ‎ lal وفيم‎ 
مثلاً بيع الحيوان على أن لا يبيعم المشتري لآخر أو على شرط أن يرسلم فى‎ 
(AA المرعى صحيح» والشرط لغو. (شرح المجلة: 2/65 المادة:‎ 

A time-bound partnership: 
قال فى البندية: وإن وقتا بل يتوقت بالوقت المذكور» روى بشر عن أي يوسف‎ 
وصححبها غيره من‎ Aly حنيفة أنه يتوقت والطحاوي ضعف بذه‎ Gl عن‎ 
(«/v*€ المشايخ» وبوالصحيح. (الفتاوى البندية:‎ 
وفى البداية: المضاربة عقد يقع على الشركة بمال من أحد الجانبين ومراده‎ 
الشركة فى الربح ...إن وقت للمضاربة وقتاً بعینہ يبطل العقد بمضیہء لأنم‎ 
فإنہ تقييد بالزمان فصار كالتقييد‎ ouis وقتہ والتوقيت‎ Ly توكيل فيتوقت‎ 
(cov ev [e بالنوع والمكان. (الہداية:‎ 
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فتاوى الشای: 

oly‏ وقتا لذلك وقتاً ob‏ قال: ما اشتريت اليوم فهو بيننا صح العوقيت» فما 
اشتراه بعد اليوم يكون للمشتري خاصة وكذا لو وقت المضارية UY‏ 
والشركة توكيلء Le UN,‏ يتوقت: (فتاوى الشای: [v‏ سغيذ) 


In short, the first condition is not an invalidator of the transaction 
because the benefit is not for the two parties but for national interests. 
A condition of this nature is not included in the invalid conditions as 
explained by the jurists. The second condition is not really a condition. 
It is a time-bound partnership, and the jurists permit it. Therefore, it 
does not entail a sale and a precondition which is prohibited in the 
Hadith. 


Allah ta‘ala knows best. 
The labourers of a company having several partners 


Question 


A company has several partners. One of them is affiliated to a church. 
The company has several departments. One department makes all the 
arrangements for its labourers, e.g. their boarding and lodging. These 
labourers are then given over in employment to other companies in 
exchange for money. My question is: Is it permissible to transact with 
this department and to employ its labourers, bearing in mind that the 
company is affiliated to a church? Bear in mind that the labourers do 
not engage in their worship and other religious practices at the place 
of work. They only do their work. 


Answer 


It is permissible to hire and employ non-Muslims. They will not be 
worshipping at your place, and it will not entail aiding in sin. You will 
merely pay them for their work; not for anything else. This is why 
there is no objection whatsoever to doing business with such a 
company. Yes, if the company is involved in secret conspiracies 
against Muslims, one should abstain from dealing with it. 


عن عائشة رضي dual‏ عنبا استأجر النبي صلى wll‏ عليہ وسلم وأبو بكر 
رضي ge Yay we all‏ يق dell‏ ومو من dp‏ عبد ين dss 5 Lab wae‏ 


He ses ce Bly oe العاض‎ ST blake ne as Alas QUE eg d 
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دين كفار قرش S‏ فدفعا إليم راحلتيبما وواعداه غار ثور ...الخ. (صحيح 
البخارى» برقم amr‏ باب بجرة be ll‏ الله علیہ وسلم واصحابہ الى 
المدينة) 


لا بأس ob‏ يكون بين المسلم والذي معاملة إذا کان مما لا بد منہ كذا فى 
السراجية. (الفتاوى البندية» ofera‏ كتاب الكرابيةء باب ف ابل الذمة) 


وإسلامہ ليس بشرط Nel‏ فتجوز الإجارة والاستئجار من المسلم والذي 
والحربي المستامن لأن بذا من عقود المعاوضات فيملكم المسلم والكافر جميعاً 
كالبياعات الخ. eu)‏ الصنائع: 7 OLS‏ الاجارة» سعيد) 

Fatawa Mahmüdiyyah: 


Question: Is it permissible to ask a non-Muslim to stitch a kafan 
(shroud)? 


Answer: It is permissible just as other transactions with them are 
permissible." 


Allah ta‘ala knows best. 
Buying shares in a company whose business is mixed 
Question 


A company engages in halal and haram business. How is it to deal with 
it or to buy shares in it? 


Answer 


Buying shares in a company is acceptable provided the following 
conditions are met: 


1. The core business of the company is not in conflict with the 
Shariah. For example, providing investment services on the basis of 


1 Fatawa Mahmüdiyyah, vol. 19, p. 587. 
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usury. In other words, shares in a bank, insurance company, or shares 
in a company which is involved in some other impermissible business. 
For example, companies which prepare or sell alcohol, pork, haram 
meat; or companies which are involved in gambling, night clubs, 
immorality and so on. It is not permissible to buy shares in these 
companies and to do business with them. 


2. If the core business of the company is halal - e.g. sale of 
automobiles, textiles, etc. - but it deposits its extra capital in an 
interest-bearing account or takes loans on interest, then it is necessary 
for the shareholders to express their disapproval of such transactions. 
The best way of doing this is to raise one’s voice against these 
transactions in the annual meeting of the company. 


3. If the income of the company includes income from usurious 
transactions, then the shareholder must deduct that percentage from 
his dividends and give it in charity. The shareholder must not take any 
benefit from it. For example, if from the total profits of the company, 
five percent was derived from usurious accounts, the shareholder 
must give five percent of his dividends in charity. 


Further reading: Islam Aur Jadid Ma'ashi Masđ'il, vol. 5, p. 164. 
Imdad al-Fatawa: 


Question: Most companies receive and pay interest. In such a situation, 
interest money comes into the share of every shareholder. Is it 
permissible for the shareholder to accept the dividends of his shares 
which are adulterated with interest money? 


Answer: 

الجواب: ...وف المبسوط: يكره للمسلم أن يدفع إلى النصراني مالاً مضاربة 
وہو جائز ف القضاء - (ص Wo‏ ج 46( وفيم أيضاً: وأبو حنيفة يقول: الذي ولى 
الصفقة بو الوكيل والخمر مال متقوم في حقہ یملک أن يشتريبا لنفسم 
فيملك أن يشتريها لغيره وبذا OY‏ الممتنع Ley‏ بسبب الإسلام بو العقد على 
الخمرلا الملك فالمسلم من اپل أن يملك اخس الا ترى أنه لو تمر عصیر 
ad‏ فق Bs‏ لج UE 8] et‏ جار aj OLE NL AST, nay AJ‏ هن مر 
یملکہا بالإرث ob‏ اعتبرنا جانب العقد فالعاقد من bl‏ وبو في حقوق 
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العقد كالعاقد لنفسم oly‏ اعتبرنا جانب SUI‏ فالمسلم من أبل ملك الخمر 
فيصح العوکیل. (ص «m‏ ج (v‏ 
ob‏ قيل ذكر فى البندية في باب المضاربة بين أبل الإسلام bly‏ الكفر I]‏ 
دفع المسلم إلى النصراني SIG‏ مضاربة بالنصف فبو جائز إلا Sl‏ مكروه فإن 
اتجر فى الخمر والخنزير فربح جاز على المضاربة في قول Qi‏ حنيفة وينبغي 
للمسلم أن يتصدق بحصتم من الربح وعندبما يجوز على المضاربة» Gy) Oly‏ 
فاشترى دربمين بدربم كان البيع فاسداً ولكن لا يصير ضامناً لمال المضاربة 
والربح بينبما على الشرط. (ص (oc at‏ 
قلنا قولہ ينبغى للمسلم أن يتصدق بحصتم محمول على الورع كما بو الظابر 
ob‏ حمل على الوجوب فبو إذا كان قد اتجر فى الخمر والخنزير ولم يتجر في 
غيربما وإلا فحملہ على ما سيجيئ فى المخلوط. وقولء في صورة إرباء الوكيل 
كان البيع فاسداً لا يضرنا فإن الوكيل بالبيع كالعاقد لنفسم وفساد البيع في 
حق الذي لا يستلزم حرمة الربح على المسلم Jas OB‏ الملک يدفع خبث 
الفساد وأما على قول من جوز الربا بين المسلم والكافر في دار الحرب فالأمر 
أوسع. 
In the above case, the profits will not be impermissible even if those‏ 
who established the company are non-Muslims. However, it is makrüh‏ 
to buy shares in non-Muslim companies. This is gauged from the text‏ 
of al-Mabsüt. If Muslim companies also engage in usurious transactions‏ 
as is the case in majority instances today - then it is a lesser evil to‏ - 
buy shares in non-Muslim companies.‏ 
S;‏ بعد ذلك حكم المال المختلط بالحرام والحلال» قال قاضيخان :... 
فإذا خلط الوكيل درابم الربا بعضها ببعض الدرابم التي أخذبا من حلال يجوز 
أخذ الربح منها لكون الخلط مستبلكاً عند الإمام لا سيما إذ كان الوكيل كافراً 
لا سيما والتقسيم مطبر عندنا كما إذا بال البقر فى الحنطة ed,‏ الدياسة 
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فاقتسمها الملاك حل لكل واحد أكلبا مع التيقن بحون الحنطة مختلطة 
بالطابر والنجس ولكن القسمة أورثت احتمالاً في حصة كل واحد من 
الشركاء فحكمنا بطبارة نصيب كل واحد منيم فكذا Lg‏ إذا أرب الوكيل 
بالتجارة وخلط الدرابم بعضہا ببعض ثم قسمها على الشركاء يحكم بحل 
نصيب كل واحد lel ere‏ 


cos‏ البيبقي في سننہ في باب كرابية مبايعة من أكثر مالہ من الربا أو ثمن 
المحرم من طريق شعبة عن مزاحم عن ربيع بن عبد SIMU‏ سمع Shey‏ سال 
ob pe ol‏ جار gh LM SE‏ قال eS Geet‏ ورين leo‏ لاف 


ومن طريق مسعر عن ole‏ التيمي عن الحارث بن سويد قال جاء رجل إلى 
عبد gaiil‏ ابن مسعود رضي الله عنه فقال: إن لی جاراً لا اعلم لہ شيئاً إلا 
خبيثاً أوحراماً sh‏ يدعوني فأحرج أن آتیہ أو ارج أن لا آتيم؟ فقال: اثتم 
أو أجبء فإنما وزره ede‏ قال t aed!‏ جواب التيمى غير قوي وبذا إذا لم 
يعلم أن الذي قدم إليم حرام؛ فإذا علم حراماً لم AS‏ (ص وى (te‏ 


قلت: جواب التیمی وثقم ابن حبان ويعقوب بن سفيان كما فى العہذیب. (ص 
etn‏ ج ؟) ماخوذ از (امداد الفتاوئ: eaat tan‏ كتاب الشركة) 


Further reading: Jadid Fight Mabahith, vol. 16, p. 45. 
Allah ta‘ala knows best. 

Fundamental principles for Islamic partnerships 
Question 

Respected Mufti Sahib 


Kindly observe the following details with regard to an agreement for 
conducting business in an Islamic way: 


Two partners want to do business in an Islamic way. What agreement 
should they make bearing in mind the following situation: 
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One partner provides the goods only while the other partner provides 
money and does the work. The first partner wants annual profits, 
while the second partner wants profits together with a wage for doing 
the work. How should the following matters be conducted: 


1. How much capital should each partner put in - the one who 
does the physical work and the one who does not? 


2. Is it permissible to lay down the condition of only one partner 
doing the work? 


3. Explain the distribution of profits and losses, and the ruling 
with regard to reinvesting the profits into the partnership. 


4. Whatisthe ruling with regard to a time-bound partnership? 


5. What is the ruling with regard to paying taxes according to 
governmental law and zakah according to Islamic law? 


6. The salary for both partners and a partner taking money for 
his personal needs. 


7. A partner entering into a loan agreement with someone. In 
other words, if he takes a loan for the business, on whose 
behalf will it be? 


8. How will the profits be distributed? 


9. How will the effects and capital of the company be 
distributed? 


10. If either of the partners passes away, will the partnership 
continue? 


Answer 
(1) 


Partners have the choice to put as much capital as they want after 
mutual agreement. It is not necessary to impose a specific portion on 
anyone. (al-Hidayah, vol. 2, p. 630) 


(2) 


It is permissible to lay down the condition of work for only one 
partner. However, this is a combination of musharakah and 
mudarabah. (Details in this regard can be found in Islam Aur Jadid 
Ma'ashi Masá'il, vol. 5, p. 47. This issue was explained briefly in the 
chapter on mudarabah.) Yes, there will be a difference in the 
distribution of the profit. This will be explained further on. 
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(3) 
The fundamental principles for distributing profits: 


1. For a partnership to be valid, it is a prerequisite for the profit 
sharing to be specified on a percentage basis. Each one must know 
what percent he will receive. For example, 50% for each partner, or 
40% for one and 60% for the other. 


It is not permissible to specify an amount which a partner will receive 
monthly. For example, one thousand rand per month. 


It is also not permissible to specify the percentage on the basis of the 
capital investment. For example, if the capital of one partner is 
R100 000.00, he will receive 20% of the capital, i.e. R20 000.00. This is 
not permissible. 


قال فى البدائع: ومنبا أن يڪون الربح معلوم OB oaa‏ كان ولا تفسد 
الشركة OY‏ الربح ہو المعقود عليم» وجبالتء توجب فساد العقد...ومنها أن 
يكون الربح Ch Ble gla pre lus ob dias Y aud a eus fus‏ 
الشركة فاسدة OY‏ العقد يقتضي تحقق الشركة فى الربح؛ والتعيين يقطع 
الشركة لجواز أن لا يحصل من الربح إلا القدر المعين لأحدبما ...الخ. (بدائع 
الصنائع: 9 سعيد. وكذا فى البداية: 6/6 والفتاوى البندية: 6/6( 


2. If both partners agree that the profits of each will be based on the 
ratio of the capital which each partner put in, this will be permissible 
irrespective of whether the capital is half each, or one is more than the 
other. And irrespective of whether both partners agreed to do the 
work or only one partner will do the work. 


قال فى البدائع: فنقول: إذا شرطا الربح على قدر المالين متساوياً أو متفاضلاً 
فلا شک أنہ يجون ويكون الربح بينهما على الشرط سواء شرطا العمل 
Leis desi ele‏ (بدائع الصنائع: 1/6 سعيد) 

3. If a partner does the work as well, it is permissible to give him an 
additional profit more than the capital proportion. This is irrespective 
of whether the other partner does the work or not. For example, 
Hamid and Mahmüd invested R100 000.00 each and the condition of 


work was applied on Mahmüd. It is permissible to specify a profit of 
70% for Mahmüd. 
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OF ol‏ المالان متساويين فشرطا S as TS‏ عل ربح ينظر: إن شرط 
العمل Gale:‏ جميعاً جاز والربح بينهما على الشرط في قول أصحابنا BI‏ 
...وإن كان المالان متفاضلين وشرط التساوي فى الربح فبو على Us‏ الخلاف 
أن ذلك جائز عند أصحابنا الغلاثةء وكان زيادة الربح لأحدبما على قدر رأس 
مالم بعملم Aly‏ جائز. (بدائع الصنائع: 27/75 cw‏ سعيد. والفتاوى 
(reial‏ 


4. If a partner does not do any work, then the majority of scholars say 
that it is not permissible to specify an amount for him which is more 
than the proportion of his capital. For example, Hamid and Mahmüd 
invested R100 000.00 each and the condition of work was applied on 
Mahmüd only. It is not permissible to specify more than 50% of the 
profits for Hamid . 


NIC شرطاه على‎ Oly... متساويين ...شرطا العمل على احا‎ oYU كان‎ oly 
الذي شرطا لہ الزيادة ليس لہ ف الزيادة مال ولا عمل و لا‎ o oe dle, 
ضمان. (بدائع الصنائع: ۳ سعيد)‎ 


Further reading: Islam Aur [0010 Ma ‘ashi Masa'il, vol. 5, p. 47. 


5. If one partner invests more capital and the condition of work was 
applied to him, it is not permissible to divide the profit equally. For 
example, Hamid invested R100 000.00 and Mahmüd invested 
R150 000.00, and the condition of work was applied on Mahmüd. It will 
not be permissible to divide the profit between the two on a 50%/50% 
basis. 


وإن كان المالان متفاضلين وشرطا التساوى فى الربح ...شرطا العمل على 
أخديما oly.‏ شرطاة de‏ صاحب J ASM‏ يجن لأن زيادة الربح في حق 
ضاخ JI‏ لا يقابلا مال ولا عمل ولا ضمان. (بدائع الصنائع: CYA‏ 
سعيد) 

The jurists concur that if the partnership suffers a loss, the 
compensation for it will be in proportion to each partner’s capital. For 


example, Hamid and Mahmüd are partners. Hamid invested 60% 
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Mahmüd invested 40%. Assuming they suffer a loss of R1 000.00, Hamid 
will bear R600.00 and Mahmüd will bear R400.00 


The following narration from the Musannaf of ‘Abd ar-Razzaq supports 
this: 


عن الشعبي عن علي رضي الله عنه فى المضاربة: الوضيعة على JUI‏ والربح على 
ما اصطلحوا عليم؛ وأما الغوري فذكره ...عن على رضي الله عنه فى المضاربة 
أو الشريكين. (مصنف عبد الرزاق: 8/68 المجلس العلمى) 

بدائع الصنائع : 

والوضيعة على قدر المالين متساوياً ومتفاضلاً OY‏ الوضيعة اسم لجزء بالك 
من المال» فيتقدر JU rds‏ (بدائع الصنائع: ET‏ سعيد) 

If the partners do not distribute the profit and instead reinvest it into 
the business, then this is permissible. The capital of each one will be 
counted accordingly. For example, Hamid and Mahmüd invested 
R100 000.00 each on the condition of 50% each. They made a profit of 
R50 000.00. Instead of distributing it among themselves, they 


reinvested it into the business. The capital of each one will now be 
R125 000.00. 


(4) 


It is permissible for the partners to agree on a time for the partnership 
through mutual agreement. For example, two years or three years, etc. 


قال فى الشامية Sus‏ عن الخانية: وإن وقتا لذلك (أى للشركة) وقتاً بأن قال: 
ما اشتريت اليوم فبو بيننا صح العوقيت» فما اشتراه بعد اليوم يڪون 
للمشتري dole‏ وكذا لو وقت المضاربة لأنبا والشركة توكيلء والوكالة مما 
يتوقت. (فتاوى الشاى: RV E /¥0e‏ 


Further reading: al-Fatawa al-Hindiyyah, vol. 2, p. 302; Islam Aur Jadid 
Ma'ashi Masai, vol. 5, p. 46. 
(5) 


There is no zakah on a partnership company or business. Each partner 
will have to pay zakah according to the amount which he owns. 
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Further reading: Fatawa Dar al-'Ulüm Zakariyya, vol. 3. 
(6) 


The jurists differ on the issue of specifying a wage for a partner. 
Details in this regard were given in the chapter on mudarabah. Kindly 
refer to it. In short, it is permissible according to Hadrat Mufti Rashid 
Ludhyanwi Sahib rahimahullah. Refer to Ahsan al-Fatawa, vol. 7, pp. 
321-328 for details. 


(7) 


If a partner takes a loan for the partnership business - and the 
partners have a mutual agreement that a loan can be taken when there 
is a need for it - then both partners will be liable to repay it. 


ولو استقرض IL‏ لزمہما uM dye‏ تملك مال widl‏ فكان كالصرف» 
فيثبت في حقم Gay‏ شريكم. e»)‏ الصنائع: NC‏ سعيد) 
)8( 


The manner of distributing profits was explained in detail in point 
number three (3). 


(9) 
The effects of the company will be distributed as follows: 


Once the partnership ends, the time expires, or it is cancelled for 
whatever reason, then there are two scenarios: 


1. Wealth is in the form of cash. The profit must first be 
distributed as per the conditions laid down. Thereafter, the 
capital will be distributed according to each one’s share. 


2. Wealth is not in the form of cash, but in the form of goods. The 
market rate of the goods must be established. If both partners 
agree, the goods must be sold and the cash must be distributed 
between themselves. After distributing the profit, the capital 
must be distributed according to the proportion of each one. 


Islam Aur Jadid Ma‘ashi Masa’il: 


Each partner has the right to terminate the partnership by informing 
the other partner. Once the notice is given, the partnership will be 
considered to be terminated. 


In such a case, if all the effects of the partnership are in the form of 

cash, it will be distributed among all the partners in proportion to 

their shares. If the effects are not in the form of cash, the partners can 
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concur on one of the two options: (1) They can sell the effects and 
convert them to cash. (2) They can distribute them in their present 
condition. If the partners differ on the distribution - i.e. whether the 
effects should be converted to cash or be distributed in their present 
condition - then preference will be given to the latter. This is because 
after the termination of the partnership, all effects are collectively 
owned by all the shareholders. When an item is co-owned, each person 
has the right to ask for its distribution or to separate his share from it. 
No one can be compelled to liquidate his share. Nonetheless, if the 
effects are such that they cannot be separated - e.g. machinery - they 
should be sold and the money which is received from the sale will be 
distributed. 


(10) 


When either of the partners passes away, the partnership is 
terminated. If both parties want, it could be renewed. 


وإذا مات أحد الشريكين....بطلت الشركة. (البداية: (s/w‏ 
Islam Aur [0010 Ma'ashi Masa’il:‏ 


If a partner dies during the period of partnership, the partnership 
agreement with the deceased partner terminates. His heirs have the 
choice of taking the deceased’s share or continuing with the 
partnership agreement.’ 


Allah ta‘ala knows best. 
Partnership in the manufacture of bricks 


Question 


The jurists say that partnership in the collecting of firewood is not 
permissible. The one who collects the firewood is its sole owner. If this 
is the case, what is the difference between collecting firewood and 
making bricks? Is it permissible to enter into a partnership in the 
manufacture of bricks? 


Answer 


Partnership in the collecting of firewood is not permissible. This is 
because partnership in an item which is mubah is not permissible. As 
regards the manufacture of bricks, if the soil is owned by someone, 


1 Islam Aur Jadid Ma ‘ashi Masá'il, vol. 5, p. 38. 
? Islam Aur Jadid Ma‘ashi Mas@’il, vol. 5, p. 38. 
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partnership will be permissible. If the soil is mubah and not owned by 
anyone, then it is like firewood. There is no difference between the 
two. In other words, the one who does the work will be its owner. If 
two persons do the work together and each person’s work is not 
known, they will receive half each. 


yall‏ المختار: 
لا تصح شركة في احتطاب ...إلى قولہ وطبخ آجر من طين مباح لتضمنہا 
الوكالة والتوكيل في أخذ المباح لا يصح Ley)‏ حصلہ أحدبما فلم وما حصلاه 
معاً فلبما نصفين إن لم يعلم ما لكل. قولہ من طين مباح فإن کان الطين أو 
sy yt‏ أو سبلة الزجاج Ble‏ فاشتركا على أن يشتريا ذلك ويطبخاه ويبيعاه 
جا yyy‏ كشركة الوجوه كذا ف الخلاصة osse‏ إلى cll nasty GLEN‏ 
والعيني والمذكور فى الفتح أن بذا من شركة الصنائع والأول cul‏ نبر. (الدر 

المختار مع رد المحتار: evo‏ فصل فى الشركة الفاسدة» سعيد) 
وكذا فى حاشية الطحطاوى عل الدر المختار: *56/» کوئتہ) 


وكذا إذا اشترکا على أن يبنيا من طين غير She‏ أو يطبخا آجراً كذا في فتح 
القدير فإن كان الطين أو الدورة أو سبلة الزجاج ملوك واشتركا على أن يشتريا 
ويطبخا ويبيعا جاز وبي شركة الوجوه كذا فى الخلاصة. (الفتاوى البندية: 
0 


If someone enters into a partnership in a craft which cannot be carried 
out without having knowledge of it, then according to Ibn Humam 
rahimahullah, it will be included in shirkat-e-sana'i' and ought to be 
permissible. For example, expertise is required in the manufacture of 
bricks. Every person cannot do it without having learnt the art. 


There seems to be support for the opinion of Ibn Humam 
rahimahullah from the following narration of Ibn Majah: 
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حدثنا أبو السائب سلم بن جنادة ثنا gl‏ داود الحفرى عن سفيان عن Gl‏ 
loc‏ عن أي ge sage‏ عيذ الله “قال eS Ra‏ أذا Anny‏ رار £3 مدو 
Cs‏ نصيب فلم اج أنأ ولا عمار بشيء وجاء سعد برجلين. (رواه ابن ele‏ 
ص ene‏ باب الشركة والمضاربة) 


Hadrat Maulana ‘Abd al-Ghani Mujaddidi writes in his commentary to 
this Hadith: 


قولہ اشتركت bl‏ وسعد وعمار الخ: صورة بذه الشركة شركة التقبل وسمى 
شركة الصنائع والأعمال والأبدان وبي أن يتفقا صانعان على أن يتقبلا 
الأعمال التي يمكن استحقاقہاء ومنہ تعليم الكتابة والقرآن والفقہ على 
gal‏ بہ» ويكون الكسب بینہما على ما شرطا مطلقاً فى الأصح BY‏ ليس 
بربح بل عمل فصح تقويمم كما فى الدر المختار الظابر أن بذه ليست بشركة 
فاسدة كاحتشاش واصطياد وسائر المباحات oY‏ المقاتلة من جملة الصنائع 
ولہذا ترى الناس يأخذون فنونيا وقواعدبا من أساتذة بذا الفن. (حاشية ابن 
ماجہ» ص ene‏ باب الشركة والمضاربة) 

المحيط البربانى: 


في فتاو al‏ الليث: رجلان اشتركا bad‏ الصبيان وتعليم القرآن» فعلى ما 

Gael‏ ق eui‏ .غنود 0d)‏ العركه yew Ghyll dal)‏ الفصل 

السادس فى الشركة بالاعمال» مکتبہ رشيديم. وفتاوى النوازل: cee‏ كتاب 
الشركة» ط: آرام باغ كراجى) 

Allah ta‘ala knows best. 

The prerequisites for shirkat-e-mufawadah 


Question 


What are the prerequisites for shirkat-e-mufawadah? How will the 
partnership continue if the prerequisites are absent? 
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Answer 


Mufawadah refers to each person handing himself over to the other. 
This partnership is known as mufawadah because one partner hands 
over his wealth to the other. There has to be capital in it and equality 
in the profit is a prerequisite. The following points are necessary for 
this partnership: 


1. It is essential for the capital of both partners to be equal from 
beginning to end. 


2. Both have to be equal partners. 


3. Both partners will have the right to buy and sell the goods, 
take loans, etc. 


4. Ifone partner buys something for his personal use, the other 
partner will have no right to say anything about it. If he 
bought the item on credit, the one who sold it to him will have 
the right to demand payment from the other partner as well. 


5. In this partnership, the partners are representatives, trustees 
and sureties of each other. 


6. This partnership can only be between Muslims who are 
mature. Imam Abū  Yüsuf and Imam Muhammad 
rahimahumallah say that it is valid between a Muslim and a 
non-Muslim. 


وأما بیان شرائط جواز بذه الأنواع فلجوازبا شرائط بعضها يعم الأنواع كلها 
وبعضها يخص البعض دون البعض: 

وأما شرائط العامة فأنواع: منهاء أبلية الوكالة OV‏ الوكالة لازمة فى الكل. 
ومنباء أن يڪون الربح معلوم القدر. 

ومنباء أن يڪون الربح tals bye‏ ن الخال use Y‏ 

Gall Ul,‏ يمن Oo Gaal‏ الخ Lol «alae‏ الشركة بالأموال فليا 
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منهاء أن يكون رأس المال من الأثمان المطلقة وبي التي لا تتعين بالتعيين فى 
المفاوضات على كل حال وبي الدرابم والدنانير عناناً كانت الشركة أو مفاوضة 
ومنہاء أن يكون رأس مال الشركة the‏ حاضراً لا ديناً ولا ol We Yu‏ 
كان لا تجوز عناناً كانت أو مفاوضة OY‏ المقصود من الشركة الربح وذلک 
ومنباء ما ٻو مختص بالمفاوضة وبو أن يكون لكل من الشريكين أبلية 
الكفالة ob‏ يكونا حرين عاقلين. 

ومنهاء المساواة في رأس JUI‏ قدراً وبي شرط صحة المفاوضة بلا خلاف. 
Y ol yey‏ كرون لادد المتفاوضين ما تصح فيم الشركة ولا يدخل فى 
الشركة. 

ومنباء المساواة فى الربح فى المفاوضة ob‏ شرطا العفاضل فى الربح لم تكن 
مفاوضة لعدم المساواة. 

ومنباء العموم فى المفاوضة وبو أن يكون في جميع التجارات ولا يختص 
أحدبما بتجارة دون شريكم لما فى اللختصاص من إبطال معن المفاوضة py‏ 
المساواة. 

A حنيفة‎ Ql لفظ المفاوضة في شركة المفاوضة»كذا روى الحسن عن‎ dia 
لا تصح شركة المفاوضة إلا بلفظ المفاوضة وبو قول أبي يوسف ومحمد. (بدائع‎ 
كتاب الشركة» سعيد)‎ ۰٦۱-۸ الصنائع:‎ 
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أبن o£ DES‏ يكونا حرين؛ عاقلين بالغين متفقين فى الدين...الخ. 
(الفتاوى السراجية» ص: YA‏ وكذا ف الفتاوى البندية: ev‏ باب ؟) 


If any of the previously mentioned conditions are not met, the shirkat- 
e-mufawadah will change to a shirkat-e-‘inan. 


شرح المجلة: 

إذا bt aas‏ مق SAM by JE‏ )5 "فى Do‏ القصل de‏ اليف امار cdas‏ 
المفاوضة Wee Ge‏ إذا دخل إلى يد واحد من المفاوضين في شركة الأموال 
مال بالإرث أو بطريق الببة» فإذا كان يصلح رأس مال للشركة agi‏ تنقلب 
المفاوضة ble‏ لكن إذا كان الزائد على رأس المال لا يصح رأس المال 
كالعروض والعقار فلا يضر بالمفاوضة. (شرح المجلة لمحمد خالد ase!‏ 
٠وك/»ء‏ المادة: (ww‏ 

وفى البندية عن السراجية: لو استفاد rea‏ المتفاوضين ما لا يجوز علیہ عقد 
الشركة Ci‏ 34-5 أو وض أو شن ذلك ووضل Xy edis qM.‏ 
وضارت :شر bee Liga‏ (شرح المجلة للاتاسى: (¢/SAV‏ 

الدرالمختار: 

وكل موضع لم تصح المفاوضة لفقد شرطها ولا يشترط ذلك فى العنان كان 
عناناً كما مر لاستجماع شرائطم. وفي رد المحتار: قولہ لاستجماع شرائطم أى 
شرائط العنان. all)‏ المختار مع رد المحتار: 64/444 سعيد) 

وللاستزادة انظر: (البحر الرائق: eof NS‏ كوئتم. فتح القدير: 3/174 دار الفكر. 
والفتاوى البندية: (s/vw‏ 
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Allah ta‘ala knows best. 
Partnership in goods 


Question 


Instead of cash, partners put in goods into the partnership. For 
example, Zayd has garments while ‘Umar has books. They agree on a 
fifty/fifty partnership. Is this permissible? 


Answer 


The jurists say that the wealth which partners invest in shirkat-e- 
mufawadah and shirkat-e-‘inan will have to be cash. For example, gold, 
silver or common currencies. Partnership in goods will not be 
permissible. 


كوق el‏ كال luc dise ES Atel do ets ea‏ كانت 
مفاوضة أو bhe‏ فلا تجوز بالعروض والمكيل والموزون عندناء SY‏ يودي إلى 
ربح ما لم يضمن SY‏ باع کل واحد منہما راس مالم وتفاضل الشمنان» فما 
يستحقم أحدبما من الزيادة في مال صاحبہ ربح ما لم یملک وما لم يضمن. 

(شرح المجلة» للاتاسى» [e‏ المادة: (wA‏ 


However, Hadrat Maulana Zafar Ahmad 'Uthmani rahimahullah issued 
the fatwa of permissibility for shirkat fi al-'urüd (partnership in goods) 
in his Imdad al-Ahkam. Due to common challenges, the fatwa is issued 
on the opinion of other Imams, and the verdict of permissibility is 
given for partnership in goods.’ 


Hadrat Hakimul Ummat Maulana Ashraf ‘Alî Thanwi rahimahullah 
states in Imdad al-Fatawa that although the jurists differ on the issue of 
partnership in goods, bearing in mind current needs and common 
challenges, the verdict can be issue on the madh-hab of Imam Malik 
rahimahullah. The difficulties and challenges of the modern age are 
more likely to be solved from it.” 


Further reading: Imdad al-Fatawa, vol. 3, p. 495. 
Allah ta‘ala knows best. 


1 11060 al-Ahkam, vol. 3, p. 445. 
? Shirkat Aur Mudarabat 'Asr Hadir Mei, p. 254. 
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Partnership between spouses 

Question 

سوال: ما رأيكم ف الزوجة والزوج lade‏ شركة بالتراضي عند ade‏ الزواج 

على أن ما حصلا وما سيحصلان ف المستقبل من جميع أنواع امال ونماءه فهو 
بینهما نصفان بل يجوز ody‏ الشركة أم لا؟ 

Answer 

الجواب: الشركة فيما عندبما من الأمتعة الموجودة تصح بحيلة وتدبير ذكربا 

الفقباء الكرام وبو أن يبيع كل واحد منہما نصف JU‏ بنصف مال الآخر 

وإن تفاوت قيمتبما حتى يصير المال بينهما نصفين فيكون رأس امال والربح 

والوضيعة بينهما نصفين كما eye‏ من رد المحتار: للعلامة الشاى: dor)‏ 


his 


لكن يتحقق شركة المفاوضة بشرائط يشكل تحققها في AST‏ المواقع فإن لبا 
شرائط: (١)كونيما‏ حرين عاقلين. (؛) المساواة في قدر رأس JUI‏ قدراً. () 
دخول جميع ما يصح فيم الشركة من الأموال فى الشركة. (؛)المساواة فى الربح. 
)9( العموم أى كونها في جميع التجارات. )1( استعمال لفظ المفاوضة - ذا 
dez‏ ماف البدائع: ef)‏ سعيد) 

ثم قلما توجد بذه الشرائط فلو عقدا شركة المفاوضة ولم توجد الشرائط تصير 
الشركة شركة عنان كما فى المجلة: إذا فقد شرط من شروط المفاوضة تنقلب 
cle Goss zoo a‏ رمعي eod]‏ ا لن( 

وإذا انعقدت الشركة عناناً فلبا صور أربع: 


)0( الشركة مع تساوى QUI‏ وعمل كل واحد مع تقسيم الربح 
قفاوي 
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)5( تقسيم الربح متفاوتاً مع عملبما كثلثي الربح لأحدبما وبذا أيضاً 
يصح. 

(Y)‏ امل Gad Uo n 2 ayo Cael‏ !22513 للعامل هنذا 
EN‏ صحيح قال ملك العلماء فى بدائع الصنائع: ete)‏ سعيد) وإن شرطا 
العمل على الذي شرطا لہ فضل الربح جاز والربح بينهما على الشرط فيستحق 
ربح رأس مالم JUS‏ والفضل بعملہ oly‏ شرطا على أقلبما i,‏ لم جز OY‏ 
الذي شرطا لہ الزيادة ليس لہ ف الزيادة مال ولا عمل ولا ضمان. 

)4( أن يعمل أحدبما وشرطا الحصة الزائدة لغير العامل فبذا لا يصح 
s Cope LS‏ عبان GLC‏ اناكم العركة Ca‏ سيخضلاق من V SU‏ لا 
Gee‏ جم" اجا xul‏ كنال Jose V gy E uid‏ الشركة 
السابقة إلا بعقد جديد مثلاً انعقدت بينبما شركة بحيث أن لكل واحد Gaza‏ 
عشرة GY‏ دولار والربح متساو ثم حصل للزوجة خمسة GY‏ دولار من 
وراثة أبيها وأرادت WL‏ فى التجارة المشتركة UB‏ أن تقول برضاء الزوج 
وقبولء أن لي ثلاثة أخماس من الربح ولک خسان من الربح ويمڪن أن 
تقول إن gh‏ مال dol de i edo‏ انف عسي انا سبق ولك anal)‏ 
كما فى الفتاوى البندية: ولو شرطا العمل عليهما جميعاً صحت الشركة Oly‏ 
قل رأس مال أحدبما وكثر مال الآخر واشترطا الربح Gas‏ على السواء أو de‏ 
العفاضل فإن الربح بينبما على الشرط. (الفتاوى البندية (re‏ 
نعم لو تعابدا في بدء العجارۃ أن كل ما نحصلہ فبو بیننا كما قلنا وتعابدنا ثم 
alee Uo‏ كل Macs) Gus oly‏ الفجارة Os bj; VE Lee‏ 
صحيحاً كبيع «Pell‏ وييكون الربح بينبماكما قرر عند أول العقد. والله 
أعلم. 
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Imposing a penalty on one partner 


Question 


A few individuals entered into a partnership and suffered some losses. 
Will the loss be borne by the partner who did the work or will it be 
borne by all of them? 


Answer 


The jurists say that it is permissible to lay down the condition of 
less/more as regards profits. However, when a loss is suffered, the 
liability will be distributed equally among all the partners. For 
example, five individuals invested R1 000.00 each and entered into a 
partnership. Incidentally, they suffered a loss of R1000.00. It is not 
permissible to make only one person liable. Rather, each partner will 
be liable to pay R200.00. 


مطلب اشتراط الربح متفاوتاً صحیح» بخلاف اشتراط الخسران» قال: فما كان 
من ربح فبو بينبما على قدر رؤوس أموالبماء وما كان من وضيعة أو تبعة 
GILL, TiS‏ أن GE Raus! Dial‏ قدو Je JUL ool)‏ 
واشتراط الربح متفاوتاً عندنا صحيح. (فتاوى الشاى: evo‏ سعيد) 

Allah ta‘ala knows best. 


When one partner provides essential items 


Question 


A few individuals invested R100.00 each with the intention of a 
partnership. One person spent R80.00 to purchase essential items and 
gave R20.00 in cash. Is his partnership valid? Or does he have to give 
the full cash amount of R100.00? 


Answer 


The jurists say that for a partnership to be valid, it is necessary to have 
cash. The partnership of the one who spent money to buy essential 
items is therefore invalid. 
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المداية: 


ولا ينعقد الشركة إلا بالدرابم والدنانير والفلوس النافقة ...إلى قوله إن 
العروض لا تصح زاس هال الشركة (البذانة (s/nev‏ 
المبسوط: 


لا يصح أن يڪون رأس مال أحدبما درام ورأس مال BW‏ عروضاً في 
مفاوضة ولا عنان. (المبسوط للامام السرخسى: WNW‏ وكذا فى الفتاوى 
البندية: (6/v‏ 


‘Allamah Shami rahimahullah explains the following way for the 
validity of a partnership in goods. The person who provided the items 
should sell some of them to the other partners. If the partnership is 
formed after that, it will be valid and permissible. 


فتاوى الشای: 


corey)‏ بعرض) بو المتاع غير النقدين (إن باع كل منبما نصف عرضم 
بنصف عرض الآخر ثم عقدابا) مفاوضة أو ble‏ وبذه حيلة لصحتها 
بالعروض» (قولہ إن باع كل منہما) oY‏ بالبيع صار بینہما شركة ملك حتى 
لا يجوز لأحدبما أن يتصرف في نصيب الآخر ثم بالعقد بعده صارت شركة 
ade‏ فيجوز لكل منبما التصرف زيلعي. (قولہ بنصف عرض GI‏ وكذا لو 
باعہ بالدرابم ثم عقد الشركة فى العرض الذي باعہ جاز Lal‏ زيلي» وبحر» 
وقولہ الذي باعم یعنی الذي باع نصفہ بالدرابم. (فتاوى الشاى: »6//٠١‏ سعيد) 


However, bearing in mind the challenges and problems of our times, 
Hadrat Thanwi rahimahullah and Hadrat Maulana Zafar Ahmad 
"Uthmani rahimahullah issued a verdict of permissibility based on the 
Maliki madh-hab.* 


Some details can be found before this. 


1 11060 al-Fatāwā, vol. 3, p. 495; Imdàd al-Ahkam, vol. 3, p. 445. 
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Allah ta'alà knows best. 
When the wife assists the husband without a contract 


Question 


The wife is working with her husband, and they accumulated a lot of 
wealth due to their efforts. However, they did not make any 
agreement. What will the wife receive in such a situation? What will 
the ruling be if the entire capital belonged to the husband and his wife 
merely assisted him? 


Answer 


If the wife works with her husband, but there is no partnership, 
employment, or any other agreement between them; and the two 
accumulate a lot of wealth through their collective efforts, then some 
‘ulama’ say that the wealth will belong to the husband while the wife 
will be classified as a voluntary worker. 


However, other scholars say that the wife will have half the share of 
the entire wealth. Although there is no agreement, the wife's 
continuous work and efforts with her husband point to the fact that 
she will have a share in half the wealth. Therefore, she ought to be 
given this share. The jurists state this explicitly. Yes, there cannot be a 
shirkat-e-mufawadah because for it to be applicable, a mufawadah 
agreement is necessary. And this is absent here. 


(قولہ وما حصلاه معا فلہما نصفين ...الخ) يعني ثم خلطاه وباعاه» فيقسم 
الشمن على كيل أو وزن ما لكل منبما ob‏ لم يڪن وزنياً ولا كيلياً قسم على 
قيمة ما كان لكل منبماء وإن لم يعرف مقدار ما كان لكل منبما صدق كل 
واحد منهما إلى النصف لأنهما استويا فى الاكتساب OB‏ المكتسب في 
أيديبماء فالظابر أنء بينبما نصفان» والظاہر يشبد لہ في ذلك» فيقبل قولہ ولا 
يصدق على الزيادة على النصف إلا ببينة» SY‏ يدعي خلاف الظابر. فتح. 
تنبیہ: يوخذ من بذا ما أفتى به فى الخيرية في زوج امرأة وابنها اجتمعا في دار 
واحدة وأخذ كل Lye‏ يكتسب على حدة ويجمعان كسبهما ولا يعلم 
التفاوت ولا التساوى ولا التميين فأجاب SL‏ بينبما سوية» وكذا لو اجتمع 
إخوة يعملون في تركة أبيبم ونما JUI‏ فهو بينهم سوية» ولو اختلفوا فى العمل 
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والرأي. وقدمنا أن بذا ليس شركة مفاوضة ما لم يصرحا بلفظها أو 
بمقتضياتها مع استيفاء شروطباء ثم بذا في غير الابن مع أبي لما فى القنية: 
الأب وابنه يكتسبان في صنعة واحدة ولم يكن لېما شيء فالكسب كلم 
للب إن كان الابن في She‏ لکونہ معيناً لہ ألا ترى لو غرس شجرة تکون 
OW‏ ثم ذكر خلافاً فى المرأة مع زوجها إذا اجتمع بعملبما أموال كثيرة فقيل 
بي للزوج وتتكون المرأة معينة eJ‏ إلا إذا كان لبا كسب على حدة فهو لهاء 
وقيل بينبما نصفان. (فتاوى الشائى: ه6*/؛» فصل فى الشركة الفاسدة» سعيد) 
TN‏ 

تقبل Se BW‏ بلا عقد شركة فعملہ أحدبم فلم ثلث الجر ولا شيء 
للآخرين. وفي رد المحتار: قولہ ولا شيء للآخرين» eu‏ لما لم يكونوا شركاء 
aye de of‏ ذلك OV «eal‏ السعحق غل كل A ee‏ يقلت Ca‏ 
فإذا عمل أحدبم الكل صار متطوعاً فى الغلثين فلا يستحق الأجرء ح عن 
البحر. وقال ابن وببان: بذا فى القضاءء LÍ‏ فى الديانة فينبغي أن يوفيہ بقية 
الأجرة oY‏ الظابر من حال العامل أنه إنما عمل الجميع على الظن أن يعطيم 
جميع الأجرة فلا ينبغي أن يخيب ظنم. (الدر المختار مع رد المحتار: 4/٠٠۹‏ 


Guz, 


درر الحكام فى شرح مجلة الاحكام: 

وأما ديانة فيجب على المستاجر أن يدفع بقية الأجرة للعامل oF‏ الظابر من 
حالة العامل أنه قد قام بجميع العمل على أمل أن يدفع الأجرة فلا يليق أن 
oux‏ ظم gall calli Gh es Sy lly‏ ى dhe)‏ الجمال: 
[طحطاوى]. (درر الحكام فى شرح مجلة الاحكام: (riv‏ (وكذا فى شرح 
منظومة ابن وببان: ٠/۲١١‏ فصل من كتاب الشركة» الوقف المدنى) 
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yall‏ المختار: 


وقال أبويوسف: إذا كان الصانع معاملاً بہ فلم الأجرء وإلا فلاء وقيل أى وقال 
محمد إن كان الصانع معروفاً ببذه الصنعة بالأجر وقيام حالم بها أى Xp‏ 
الصنعة کان بيمين القول قولہ بشبادة الظابر وإلا OW‏ ويم يفقل. وفي رد 
المحتار: قولہ بشهادة الظابر SY‏ لما فتح الدكان لأجلء جرى ذلك مجرى 
التنصيص عليم اعتباراً لظابر المعتادء زيلعى. (الدر المختار مع رد المحتار: 
هارت OLS‏ الاجارة» سعيد) 


To summarize: A lot of wealth has been accumulated through the 
efforts of the husband and wife. Husband and wife will be partners in 
the wealth and each will receive 50%. This arrangement will be similar 
to shirkat-e-sana'i'. If the entire capital belonged to the husband and 
the wife was only assisting him, even then, she will be eligible for 
payment according to Ibn Wahban and the annotator to al-Majallah. 
For example, a person takes his clothes to a washer-man or dyer and 
places them in front of him without saying anything to him. Obviously, 
he will have to pay him for his services. After all, the purpose of the 
shop is to earn money and a payment is specified. 


Allah ta‘ala knows best. 
Obtaining the value of a co-owned item 


Question 


Six people are partners in a plot of land. One of them wants to leave 
the partnership. This will require obtaining a value of the land so that 
he could be given his money according to his share. Who will bear the 
cost of obtaining the value of the land? Will the cost be distributed 
among the six or will the one person pay for it? 


Answer 


All the partners will bear the cost of obtaining the value of the land 
because there is benefit in it for all of them. Each person will learn the 
land’s value. Just as all partners are equally liable for the payment for a 
distributor, the cost of obtaining a value of the land will be borne 
equally by all the partners. 
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الحداية: 


(فإن لم يفعل نصب قاسماً يقسم بالأجر) معناه بأجر على المتقاسمين» OY‏ 
النفع لم على الخصوصء ويقدر أجر مثلم كي لا يتحكم بالزيادة» والأفضل 
أن یرف هق SY UU ese‏ أرفق تاناس را بعك عن fe ila) Ael‏ 
كتاب القسة) 


cel انان‎ Jo jel, لم ينصب ينصب قاسماً يقسم بين الناس‎ ob 
لبم على الخصوص ...يقدر أى أجر المثل لم أى للقاسم القاضي لعلا يطمع في‎ 
أموالبم ويتحكم بالزيادة ثم أن الأجر ہو أجر المثل وليس لہ قدر معين‎ 
وقيل يقدر الأجر بربع العشر كالركاة» لأنبا عمل العامة فأشبه الركاة كما في‎ 
شرح الوقاية لابن الشيخ وبو أى أجر المثل على عدد الرؤوس أى رؤوس‎ 
ييز الأقل من الأكث ركتمييز الأكثرفق الأقل فى‎ OY pel المتقاسمين خند‎ 
فيقدر بقدره وبہ قال‎ KU موّنة‎ SY المشقة وعندبما على قدر السہام‎ 
وأصبغ المالكي. (مجمع الانبر: 88:/؟)‎ dots الشافعي‎ 
Allah ta'alà knows best. 
Buying shares in a company which runs hotels 


Question 


A company is engaged in the construction and running of hotels. Some 
of the hotels sell alcohol and accommodate other immoral practices. 
However, about 90% or more of its business is from the hiring of hotel 
rooms. The company is not in debt. If shareholders encourage others 
to buy shares in this company, the former receive a percentage as a 
commission. Is it permissible to buy shares in such a company? 


Answer 


The major income of this company is from halal sources. This is why 
there is room to buy shares from it. Yes, a shareholder must voice his 
disapproval of the evils in the company’s annual meeting. 
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Islam Aur Jadid Ma ‘ashi Masa’il: 


1. The core business of the company is not in conflict with the 
Shari'ah. For example, providing investment services on the basis of 
usury. In other words, shares in a bank, insurance company, or shares 
in a company which is involved in some other impermissible business. 
For example, companies which prepare or sell alcohol, pork, haram 
meat; or companies which are involved in gambling, night clubs, 
immorality, and so on. It is not permissible to buy shares in these 
companies and to do business with them. 


2. If the core business of the company is halal - e.g. sale of 
automobiles, textiles, etc. - but it deposits its extra capital in an 
interest-bearing account or takes loans on interest, then it is necessary 
for the shareholders to express their disapproval of such transactions. 
The best way of doing this is to raise one’s voice against these 
transactions in the annual meeting of the company. 


3. If the income of the company includes income from usurious 
transactions, then the shareholder must deduct that percentage from 
his dividends and give it in charity. The shareholder must not take any 
benefit from it. For example, if from the total profits of the company, 
five percent was derived from usurious accounts, the shareholder 
must give five percent of his dividends in charity.’ 


Allah ta‘ala knows best. 
A Muslim becoming a partner in the manufacture of vinegar 


Question 


A Muslim and a non-Muslim are partners in a factory which makes 
vinegar. The manufacture of vinegar has to go through the stages of 
grape juice, wine, etc. This is not an issue for the non-Muslim, but the 
Muslim is concerned about the permissibility of such a business. 
Kindly explain. 


Answer 


Wine is not the objective; vinegar is. It is therefore permissible for a 
Muslim to be a partner in such a business. However, it is necessary 
that the wine is not consumed by anyone before the vinegar is made. 


1 Islam Aur Jadid Ma'ashi Masá'il, vol. 5, p. 164. 
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ولو أمسك الخمر في بیتہ للتخليل جاز ولا يأثم. (الفتاوى البندية: ٠/۲۷۲‏ 
كتاب الكرابية» فى المتفرقات) 
FARES)‏ 


والمسلم يحمي خر نفسم للتخليل. (البداية: 01/168 كتاب الزكؤة» باب فيمن 
يمرعلى العاشر) 


البناية: 


وللمسلم ولاية خمور نفسہ حتى أن الذي إذا سلم ولہ مور کان لہ حفظها أو 
يحفظها غيره لتخللبا أو يتخلل بنفسها. (البناية فى شرح البداية: الجزء 
«GLI‏ ص (see‏ 

o^ os ee stis‏ أن الي SI‏ ا ل ای ن 
وبعده SAS‏ بتقدير التخلل. (فتح القدير: BYLA‏ باب فيمن يمر de‏ العاشر» 
NEA‏ 

ان الخمر كما يكون op‏ وإنہ معصية في حق المسلم» يكون للتخليل؛ 
وإنہ مباح للكل. (المحيط البربانى: eve‏ الاستئجار على المعاصى) 


When the grape juice turns into wine, it is by the way; it is not the 
objective. 


If a person observes i'tikaf in a masjid, he sleeps there. But this sleep is 
not the objective; worship is the objective. This is why it is not 
makrih. In fact, he will be rewarded. The jurists mention the following 
principle: 
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يغتفر فى التابع ما لايغتفر في غيربا. (قواعد الفقہ» ص (X‏ 
Sharh al-Majallah:‏ 


If a person takes an oath that he will not buy wool, and he then buys a 
sheep, he will not have broken his oath because the purchase of the 
wool is by the way, and subservient to the purchase of the sheep.’ 


A person takes an oath that he will not buy bricks or timber. He then 
buys a house. His oath is not broken because the bricks and timber 
came by the way.’ 


Muhammad Khalid Atasi gives several examples of this nature in Sharh 
al-Majallah. 


Allah ta‘ala knows best. 


Few rules related to partnership 


Question 


A person sold all his properties and businesses to his four sons. After 
obtaining these and taking control of them, the four sons formed a 
business partnership. They compiled a formal partnership agreement 
to run an official partnership business. The agreement is attached to 
this letter for your perusal. I have the following questions. I hope you 
will provide a detailed answer. 


1. Is the attached partnership agreement valid in the Sharr'ah? 


2. If a partner acts in conflict with the agreement, will his action be 
deemed to be in conflict with the Shari'ah? 


3. If the exact capital amount is not mentioned in the agreement but is 
mentioned in the annual report, will the partnership be valid? 


4. If a partner gives up work in line with the agreement - while it is a 
condition of the agreement for him to work - and goes away to some 
place and remains absent for fifteen years - will such an absent 
partner be considered to be a partner in the partnership? Does his 
partnership terminate because of his absence? 


5. A partner resigns from the partnership but the remaining partners 
do not reply to his resignation. Is his resignation considered in the 
Shariah? 


! Sharh al-Majallah, vol. 1, p. 132. 
? [bid. 
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6. It is stated in the partnership agreement that if a partner hands in a 
written resignation, his partnership will automatically terminate six 
months from the date of the resignation. Will his partnership 
terminate according to this? 


7. If a partner resigns as described above, and the remaining partners 
continue giving him his share of the profits at the time of distribution, 
does his partnership continue or will it be considered to have 
terminated? 


8. A partner wrote his resignation but no one knows about it. Later on, 
they came across it without anyone giving it to them. Will this 
resignation be valid? 


9. A partner presents his resignation against a specific condition of the 
agreement to the remaining partners, will it be valid? 


10. When one partner passed away, his children were invited to a 
meeting to include them in the partnership. Some of the heirs 
expressed their approval while others remained silent. Will all the 
heirs be considered to be part of the partnership? 


This query was sent from a South African family to several Dar al-Iftas. 
We also received these questions, and they were sent to Dar al-'Ulüm 
Karachi. We received the answers from there and the same answers 
were also printed in Fatawa ‘Uthmd@ni. The answers from Dar al-'Ulüm 
Karachi were short and comprehensive. Our Dar al-Ifta considered 
these answers to be most enlightening. 


Answer 
(1) 


The partnership is valid. Although a shirkat-e-'urüd is not valid in the 
Hanafi madh-hab, because the person's sons bought the entire estate 
collectively from their father, partnership in ownership (shirkat al- 
milk) has been established. After shirkat al-milk is realized, a 
partnership in goods is also valid. 


لما فى البندية: والحيلة في جواز الشركة فى العروض Sy‏ ما يتعين بالععيين أن 
يبيع كل واحد منہما نصف مالہ بنصف مال صاحبہ حتى يصير مال كل 
واحد منہما نصفين» وتحصل شركة ملك بينبماء ثم يعقدان بعد ذلك عقد 
الشركة فيجوز بلا خلاف كذا فى البدائع. (الفتاوى البندية: ev‏ باب اولء 
فصل *) 
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There is no longer an objection to the validity of the partnership in 
goods. 


As for the partnership agreement which is attached to this query, most 
of its conditions are valid but some are invalid. For example, no 
partner may enter into a separate business venture; neither directly 
nor indirectly. This is conflict with the demand of shirkat-e-‘inan. And 
the conditions of shirkat-e-mufawadah are not present here. This 
condition is therefore invalid. Nonetheless, if an invalid condition is 
laid down, it does not invalidate the partnership. Rather, only that 
condition is invalid and it is not binding on a person to practise on it. 


لما في رد المحتار: لأن الشركة لا تفسد بالشروط الفاسدة. (فتاوى الشاى: 
[vn‏ ط: سعيد) 


Another invalid condition in the agreement states that if a partner 
passes away, then whatever months have passed until the 30” of June, 
his children will receive twenty-five pounds for each of those months 
together with the value of the business shares. It is stated in the 
agreement - which is written in English - that these twenty-five 
pounds will take the place of the profit which came into the deceased's 
share from the 30" of June to the date of his demise. 


A similar invalid condition states that if a partner terminates his 
partnership on 31 December, he will be eligible for that amount which 
was his share until the 30" of June, together with one hundred and 
fifty pounds which will be considered to be his share of the profit from 
30 June to 31 December. This condition is also invalid due to the 
previously-mentioned reason. If a certain amount as profit was 
specified from the original partnership, then the entire partnership 
would have been invalidated. 


لما فى الدر المختار: وتفسد باشتراط درابم مسماة من الربح لأحدبما لقطع 
الشركة لا SV‏ شرط» pad‏ فسادبا بالشروط. (الدر المختار مع فتاوى الشاى: 
[vt‏ سعيد) 


However, because clause number five of the same agreement contains 
a general distribution of the profits according to the Shari'ah, and 
instead of specifying a certain amount for a partner, profits and losses 
are to be distributed on a percentage basis - and the fundamental 
partnership agreement is based on this clause - and the manner laid 
out in clauses eleven and twelve is in conflict with clause number five, 
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and a system has been laid down only when the partnership is 
cancelled, in fact, according to the English text, a specified amount is 
put in place of the profit, which then means that the profit will be 
what is specified in clause number five, but this specific amount will be 
considered to be in place of the other; this is why the entire 
partnership agreement will not be invalidated because of this invalid 
condition. Rather, this condition will be invalid. 


To summarize: The document which is attached to the partnership 
agreement is valid according to the Shari'ah to the extent that the 
partnership is valid on its foundation. However, it is not binding to 
practise on the invalid conditions which are mentioned in it and which 
were referred to above. 


(2) 


It is not permissible for any partner to act against any of the 
conditions of the agreement which are valid according to the Shari'ah. 


oY‏ المسلمين على شروطيم إلا شرطاً حرم حلالاً أو أحل حراماً. (صحيح 
البخارى) 
)3( 


If the whereabouts and nature of the properties which the brothers 
bought from their father are known with certainty or it was written 
down somewhere, then it was not necessary to write the minor details 
and amounts in the partnership agreement for the validity of the 
partnership. There are two reasons for this: 


1. Specifying the capital amount of the partnership at the time of 
making the agreement is not a prerequisite for the validity of the 
agreement. 


لما فى البدائع: Gl,‏ العلم بمقدار رأس المال وقت العقد فليس بشرط لجواز 
الشركة بالأموال عندنا وعند الشافعى شرط ...ولنا أن ILH‏ لا تمنع جواز 
العقد لعينباء بل لافضائها إلى المنازعة وجبالة رأس JUI‏ وقت العقد لا تفضي 
إلى المنازعةء SY‏ يعلم مقداره ظابراً OY Wey‏ الدرابم والدنانير توزنان وقت 
الشراء فيعلم مقداربا فلا يؤّدي إلى جبالة مقدار الربح وقت القسمة. (بدائع 
الصنائع: ۳ سعيد) 
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2. In the present case, shirkat-e-milk had been established among the 
brothers before shirkat-e-'inàn. This was mentioned in the answer to 
the first question. Furthermore, the shares of all were equal and so was 
the profit. Therefore, there was no fear of ignorance of the amount 
causing a dispute. As for the circumvention for shirkat fi al-'urüd 
which was mentioned in the answer to the first question, 'Allamah Ibn 
Humam rahimahullah writes with reference to it: 


وبذا لآن المانع من كون رأس مال الشركة عروضاً كل من أمرين: لزوم ربح ما 
لم يضمن» وجبالة رأس مال كل منهما عند القسمة» Sy‏ منبما منتف» 
فيكون كل ما رجہ أحدبما ما ہو مضمون علیہ» ولا تحصل جہالة في رأس 
مال كل منہماء لأنء لا يحتاج إلى تعرف رأس مال كل منہما عند القسمة Go‏ 
يكون ذلك بالحذر فتقع الجبالة لأنبما مستويان فى JUI‏ شريكان فيم 
ا eat Gf Ogee‏ م spall ce) lined Lager gll‏ 
۳۹1( 


(4) 


A partnership does not terminate merely by the absence of a partner 
or his leaving his work. 


لما فى البندية: oly‏ عمل أحدبما ولم يعمل الآخر بعذر أو بغير عذر صار 
كعملبما des‏ كذا فى المضمرات. (الفتاوى البندية: LS eet‏ الشركة 
باب *» فصل (s‏ 


If the other partners were not happy with his leaving the work, they 
should have cancelled the partnership with him explicitly. 


(5) 


To execute a one-sided cancellation of a partnership, the Sharr'ah does 
not require the other party to accept the cancellation. 


لما فى الدر المختار: وتبطل lal‏ بإنكاربا وبقولہ لا أعمل معك وبفسخ 
dest‏ (شاى: ۳۲۷/» سعید) 


The agreement which is made in the present partnership does not 
make the effectiveness of the resignation to be dependent on the 
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acceptance of the other partners. Therefore, if a partner handed in a 
resignation in line with the agreement, his partnership will be 
considered to have terminated in the time period which is stated in 
the agreement. This is irrespective of whether the other partners 
accepted the resignation or not. 


(6) 


The partnership will terminate. The proof was given in the answer to 
question five. 


(7) 


It was stated above that as per the agreement, the partnership of the 
one who tended in his resignation has terminated. A new agreement 
will have to be made to reinstate him as a partner. Therefore, if the 
other partners clearly re-established a partnership with him either in 
writing or verbally - and continued giving a fourth of his share based 
on this renewed partnership - he will be considered to be a partner 
once again. If not, he will not be a partner. 


On the other hand, if a new agreement was not made with him and the 
other partners merely continued giving him a fourth share, then there 
could be several possibilities. (1) The other partners gave him this 
amount voluntarily as a donation. (2) Because the partnership was 
terminated, the shares which the other partners had to give to the 
partner who resigned were given to him as though they were his 
shares. Therefore, as long as a new and explicit partnership agreement 
is not made - in the presence of these possibilities - the payment of 
the fourth share cannot be classified as a partnership agreement. This 
is because a partnership cannot be established on the basis of 
possibilities. 


(8) 


Even the Shari'ah makes it mandatory for a partner who terminates 
his partnership to inform the other partners of the termination. The 
partnership does not terminate without informing them. 


لما فى الدر المختار: وتبطل أيضاً بإنكاربا...وبفسخ أحدبما...ويتوقف على علم 
الآخر oY‏ عزل قصديء by‏ رد المحتار: قولہ SY‏ عزل قصدي SY‏ نوع 
حجر فيشترط علمہ دفعاً للضررعم» فتح. (الدر المختار مع رد المحتار: 


[vv‏ سعيد) 
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The attached agreement also states that it is necessary to present a 
resignation to the other partners. If a partner wrote a note of 
resignation and kept it with him without presenting it to any of the 
other partners, his partnership will not be considered to have 
terminated. Yes, when he takes out the resignation and presents it to 
the other partners, the partnership will terminate six months from the 
date of presenting it. 


(9) 


This question is unclear. What is the nature of presenting a resignation 
in conflict with a specific clause of the agreement? If it is written with 
clarity, it will be possible for us to give an answer. 


(10) 


We haven’t come across this clause explicitly. However, based on our 
assessment of the other clauses, it becomes clear that in this case, the 
children of the deceased partner will be considered to be part of the 
business. The fundamental rule is that the partnership terminated 
with the death of the partner. It now becomes the duty of the other 
partners to give the share of the deceased partner to his children. If 
you want to keep them [children] as partners, it will be necessary to 
obtain the approval of all the partners. 


yall) Bye E odb إلا‎ ASH Kl She EÊ 
سعيد)‎ [YN المختار:‎ 


In normal situations, this approval has to be stated explicitly and 
clearly. 


IVA سعيد. والاشباه:‎ PIU US) الساكت لا ينسب إليم قول.‎ oy 
القاعدة الغانية عشرء ادارة القرآن)‎ 


However, when two partners had a meeting for this very purpose and 
decided to make the deceased partner’s children partners in the 
business, this decision has been taken on behalf of all partners. One 
partner remained silent despite being present and did not make any 
objection. After that, the children of the deceased continued acting as 
partners in the business. Even then, he did not make any objection. 
When his response is observed collectively, it is sufficient proof of his 
acceptance. 
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نظيره ما فى الأشباه: سکوتہ عند بيع زوجتہ أو قريبء عقاراً إقرار بأنہ ليس لم» 
على ما أفتى به مشايخ سمرقند ...وفيم بعد ذلك رآه يبيع أرضاً أو داراً فتصرف 
فيم المشتري زماناً وہو ساکت يسقط دعواه. 
فيو هنا كيلة bags al aye ells ar oU;‏ ومر Ls‏ کت فيو Sas‏ 
الأجنبي لا فى الزوجة والقريب كما يفهمم إطلاقء. (شرح الاشباه والنظائر: 
۷ القاعدة الغانية عشرء ادارة القرآن) 


The above rulings together with the partnership agreement and its 
clauses are to be found in Fatāwā ‘Uthmani, vol. 3, pp. 57-71. We 
received the answers to these questions from several dar al-iftas, e.g. 
Dar al-Ifta Dar al-‘Ulim Karachi, Dar al-Ifta Dar al-'Ulūm Deoband, and 
answers from Hadrat Mufti Sayyid ‘Abd ar-Rahim Sahib rahimahullah 
of Rander. We expressed our concurrence with them. However, only 
the answers of Dar al-Ifta Dar al-'Ulüm Karachi have been quoted for 
the sake of brevity. 


Allah ta‘ala knows best. 
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THE RIGHT OF PRE-EMPTION 


The issue of shuf'ah when there are three partners to a plot of land 
Question 


Three brothers are partners to a plot of land. They are Abū Bakr, 
‘Imran and Safwan. ‘Abi Bakr sold his share to ‘Imran. Can Safwan 
make a claim of shuf‘ah? If he can, then for how many shares? 


Answer 


Safwan can make a claim of shuf‘ah. He can take half the share of Abū 
Bakr. The other half will remain with ‘Imran. 


yall‏ المختار: 

KUI بالأخذ بالتراضي أو بقضاء القاضي بقدر رؤوس الشفعاء لا‎ Shay 
وفي فتاوى الشاى: (قولہ بقدر رؤوس الشفعاء)... وشمل ما لو كان المشتري‎ 
أحدبم وطلب معبم فيحسب واحداً منيم ويقسم المبيع بينهم كما فى الوببانية‎ 
الشفعة» سعيد)‎ OLS 1/114 وشروحها. (الدرالمختار مع رد المحتار:‎ 
دررالحكام:‎ 

صورتہ دار بين BW‏ وللدار جار ملاصق BB‏ بيعت الدار واشترابا أحد 
الشركاء cuts‏ العفعة otal‏ مرا Mel ie RM‏ أو UGG‏ ونت Gad‏ 
للشريك الآخر وفائدته آنہا لا تثبت للجار oS‏ الشريك مقدم عليہ. (درر 
الحكام شرح غرر الاحكام: (s/t‏ 

الدر المختار: 

cats,‏ كن شرق Jue]‏ أن UG‏ أن S cesa‏ لوال sl sat,‏ لی كان 
المشتري أو الموكل بالشراء شريكاً وللدار شريك آخر فلبما الشفعة» Ji,‏ 
الشاي: وف القنية: اشترى الجار داراً ولبا جار آخر فطلب الشفعة وكذا 
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المشتري فبي LY adus Luce‏ فان قال Gal‏ السحدة رفز s‏ 3 
جاء ثالث قسمت أثلاثاً أو رابع فأرباعاً. (الدر المختارمع فتاوى الشاى: 
OLS ۹‏ الشفعة» سعيد) 


وللاستزادة انظر: (درر الحكام شرح مجلة الاحكام: e/a‏ المادة: Ww‏ وامداد 
الفتاوئ: (v [ev‏ 

Allah ta'alà knows best. 

Shuf'ah on wagf land 


Question 


A plot of land which is next to a madrasah is on sale. Can the principal 
of the madrasah make a claim of shuf'ah for that plot of land? 


Answer 
There is no right of shuf ah for waqf land. Neither the endower nor the 
trustee can make a claim of shuf'ah on behalf of the waqf land. In 
order for the right of shuf'ah to be established, there has to be an 
owner of the land; and waqf land has no owner. 
الشامية: قولہ ولا شفعة‎ à» (5, Ys) (ولا شفعة فى الوقف) ولا لہ» نوازل‎ 
الشفعة» سعيد)‎ tS 
Uis V, cal, dead S cas)! jlo Cad jlo cae II cl Jus 
الان‎ de ceno (حافية‎ Ana E gle C», uil 
(£v المختار:‎ 


Allah ta'ala knows best. 
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Shuf'ah when a house has two neighbours 


Question 


A house has two neighbours. The owner of the house sold it to one of 
the neighbours. Can the other neighbour make a claim of shuf'ah? 


Answer 


If two neighbours make a claim of shuf'ah, the house will be divided 
into three - between the buyer and the two shuf'ah claimants. If there 
is one neighbour, the house will be divided in two. 


ولو So Ol‏ اشترى ذارا esi e bas pue‏ شفيع RU‏ قضى القاضي 
as‏ (الفتاوى البندية: (o/WA‏ 

فتاوى الشای: 

قولہ ثم لجار ملاصق» ولو متعدداء والملاصق من جانب واحد ولو بشبر 
كالملاصق من BG‏ جوانب فہما سواء. (فتاوى الشای: etm‏ سعيد) 


Allah knows best. 
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TRANSLATOR’S NOTE 


All praise is due to Allah ta‘ala translation of the fifth volume of Fatawa 
Dar al-'Ulüm Zakariyyà was completed on 28 Dhü al-Hijjah 1443 A.H./28 
July 2022. We pray to Allah ta‘ala to accept this humble effort and to 
make it a source of our salvation in this world and the Hereafter. 
exe OUI EST Le C55 adl آَنْتَ السَّمِيْعْ‎ GE! مِنَا‎ as US 

As with all human endeavours, there are bound to be errors, mistakes 
and slip-ups in the translation. I humbly request the reader to inform 
me of them so that they could be corrected in future editions. 
Constructive criticism and suggestions will be highly appreciated. I 
can be contacted via e-mail: maulanamahomedy@gmail.com 


Was salàm 
Mahomed Mahomedy 
Durban, South Africa 
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GLOSSARY 


Note: The explanations or definitions given below are meant to merely 
facilitate an understanding of the words used in the book. They are, by 
no means, full definitions. Consult the ‘ulama’ for detailed 
explanations. 


Ajir-e-khas: A hireling who is hired by one person or for one specific 
task. 


Ajir-e-mushtarak: A co-partnered hireling or a hireling who does two 
or more tasks. 


Amanat: Something which is given as a trust. 
Amin: The person to whom the item is entrusted. 
‘Aqd-e-daman: Contract of guarantee. 


'Aqd-e-mu'aàwadah: An agreement or transaction in which there is an 
exchange of goods, money or services. 


‘Aqd-e-muwalat: Agreement of patronage. 


'Aqd-e-tabarru':: An agreement containing a voluntary donation or 
assistance. For example, an interest-free loan. 


Bay' at-tawliyah: Resale at cost price. 


Dar al-‘ahd: A country which has entered into a covenant with 
Muslims. 


Dar al-amn: A country which is ruled by non-Muslims but Muslims are 
free to practise their religion. They can invite towards Islam and 
practise those injunctions of Islam which do not require political rule 
and political authority. 


Dar al-harb: A country belonging to non-Muslims where unbelievers 
enjoy peace and security while Muslim residents are deprived of peace 
and security. Furthermore, the Muslims are denied religious rights 
such as performing acts of worship, jumu'ah salah, the two ‘id salahs, 
etc. openly. 


Dar al-Islam: A country in which Muslims have the political authority 
to promulgate and apply all the injunctions of Islam. 
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Dhimmi: A non-Muslim living in a Muslim country and given a 
guarantee over his life and wealth. 


Harbi: A person living in dar al-harb. 
Hibah al-musha': A grant/gift which is indivisible or undividable. 


Hilah tamlik: Circumvention for the sake of ownership. 


Ijàrah al-musha‘: A rental contract with respect to something which is 
indivisible or undividable. 


Kafil: A guarantor. 


Kafir harbi: An unbeliever residing in a dar al-harb. 


Lugtah: A lost item which has been found by someone. 


Majhül (narrator): A narrator who is unknown. Nothing is known 
about him or his honesty. 


Makrüh tahrimi: An impermissible sinful act close to haram. 
Makrüh tanzihi: An undesirable act though not sinful. 


Ma'lül (narration): A Hadith which looks authentic outwardly but 
contains a hidden damaging defect. 


Mudarab: The partner in a mudarabah agreement who undertakes to 
do the work. 


Mursal Hadith: When the one who narrates the Hadith is not a Sahabi 
but a Tabi'i. 


Muslim harbi: A person who embraces Islam in a dar al-harb. 


Muslim musta'man: A Muslim who is guaranteed peace in a non- 
Muslim country. 


Nisab: The minimum amount of wealth which causes zakah to become 
obligatory on a person. 
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Qafiz at-tahhan: Giving a certain portion of the flour to the person 
who pounds the grain into flour. 


Riba al-fadl: Exchange or sale transactions in trade which result in the 
charging of interest through the exchange of the same commodity, but 
of a different quality or quantity. 


Riba an-nas? ah: Interest on loans. 


Sa‘: A weight equal to about 3kgs. 


Sahib-e-nisab: A person who owns the minimum amount of money or 
wealth which makes zakah obligatory on him. 


Shirkat-e-‘inan: Where equality in capital, management or liability 
might be equal in one case but not in all respects. Meaning either 
profit is equal but not labour, or vice versa. 


Shirkat-e-mufawadah: Mufawadah refers to each person handing 
himself over to the other. This partnership is known as mufawadah 
because each partner hands over his wealth to the other. 


Shirkat-e-milk: Joint ownership of two or more persons in a property. 


Shirkat al-'urüd: Partnership on the basis of goods. 


Tabarru' mashrüt: Laying down a condition in a favour, or laying down 
a condition for one's own benefit in a transaction. 


Tadmin as-sa't: Liability to be paid by the one doing the work. 
Tadmin ajir mushtarak: Liability to be paid by an ajir mushtarak. 


Takhliyah: When the buyer is given the power to come and take 
possession of the item whenever he wants. 


Talaq-e-bà'in: An irrevocable divorce. 


Ta‘liq at-tamlik ‘ala al-khatar: Suspending ownership to an event 
which could or could not occur. 


Ta'min al-mas'üliyyah: Protecting one’s self against liability. 
Ta'widh: An amulet tied around the arm or suspended from the neck. 


Tawliyah: See bay' at-tawliyah. 
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Wadrat: Something entrusted to someone's custody. 

Wajib at-tamlik: That which is obligatory to give in ownership. 
Wajib at-tasadduq: That which is obligatory to give in charity. 
Wala’-e-muwalat: Agreement of patronage. 


Walimah: A meal presented after a marriage by the groom and his 
family. 
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